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2 HOW TO FILE FOR CHAPTER 7 BANKRUPTCY

his book shows you how to file for Chapter 7
bankruptcy, a legal remedy that provides a
fresh financial start to consumers and businesses by
canceling all or many of their debts. The typical
Chapter 7 bankruptcy is a routine process that requires

no special courtroom or analytical skills. Under the new

bankruptcy law that went into effect on October 17,
2005, most filers will have to:
e get credit counseling from an agency approved
by the United States Trustee’s office (filers
must complete this counseling before filing for
bankruptcy)
e file a packet of official forms and evidence of
their recent wages (if they’ve been working)
e attend a five-minute, out-of-court meeting with a
bankruptcy court official (called a “trustee”)
e give the trustee a copy of their most recent tax
return at least seven days before this meeting
¢ take a two-hour budget management course, and
e wait for three to six months for their bankruptcy
to become final and their debts to be discharged.

m Higher-income filers face an additional hurdle.
Some Chapter 7 filers—about 15%, according to

a recent study—will also have to do some calculations to
find out whether they could afford to pay back a portion
of their debt over a five-year period. This additional
requirement is called the “means test,” and filers who
could afford to repay some of their debts according to

its calculations may not be allowed to file for Chapter 7.
The means test won't affect most filers, however, because
it applies only if your average income in the six months
before you file is more than the state median income for a
family of your size—a category into which most Chapter
7 filers dont fall. Ch.1 explains how to calculate your
income and compare it to the state median; Ch. 6 explains
the means test in detail.

You may be thinking, “If this process is so
straightforward for most people, why is this book
so big?” The answer is that few people will need
the whole book—most will use only a few chapters.
However, the more property, income, and debts
you have, the more information you’ll need to fully
understand your options. This book is designed both
for the routine cases and for cases that have one or
more complicating twists.

How to Use This Book

This book provides detailed information on Chapter
7 bankruptcy, including who is eligible to file; what
happens to your property when you file; which debts
are wiped out by your bankruptcy discharge; how

to complete the required paperwork; how to handle
routine court appearances; what kinds of help are
available from lawyers, bankruptcy petition preparers,
and legal reference books; and what to expect after
your bankruptcy case is over.

Not every reader will need all of this information,
however. If you have already decided to file for
Chapter 7 and you understand what will happen to
your property and debts, you can proceed straight to
Ch. 6 for step-by-step instructions on completing the
official bankruptcy forms. If you don’t own a home
or any other valuable property, you might want to
skip Chs. 3 and 4, which explain how your property
is handled in bankruptcy. And if none of your debts
are “secured” (that is, you haven’t pledged collateral
or otherwise given the creditor the right to take your
property if you don’t pay the debt) you can certainly
skip past Ch. 5.

Use this chart to figure out where to find the
information you need.



INTRODUCTION

Question Where to Find the Answer

How does Chapter 7 bankruptcy work?

Ch. 1, “An Overview of
Chapter 7 Bankruptcy”

Am | eligible to file for Chapter 7?

Ch. 1, “Who Can File for
Chapter 7”

Is my income low enough to qualify for Chapter 7?

Ch. 1, “Who Can File for Chapter 7,”
and Ch. 6, “Form B-22A”

Does it make sense for me to use Chapter 7?

Ch. 1, “Does Chapter 7 Make
Economic Sense?”

Do | have options other than filing for bankruptcy?

Ch. 1, “Alternatives to Filing for

Bankruptcy”
Can | avoid being evicted by filing for bankruptcy? Ch. 2, “Evictions”
Does bankruptcy stop my creditors from trying to collect Ch. 2
what | owe them?
What will happen to my car if | file? Ch. 3 and Ch. 5
What will happen to my house if | file? Ch. 4
What personal property might | lose if | file? Ch. 3
Can | keep property that I've pledged as collateral for a debt? Ch.5
Should I sign a reaffirmation agreement promising to repay a Ch.5

debt even after | file for bankruptcy?

Will | lose my retirement account or pension?

Ch. 3, “Property That Isn’t in Your
Bankruptcy Estate”

Where can | get the credit counseling required by the new
bankruptcy law?

Ch. 1, “An Overview of Chapter 7
Bankruptcy”

Where can | get the budget counseling required by the new
bankruptcy law?

Ch. 1, “An Overview of Chapter 7
Bankruptcy”

Can | get my student loans cancelled or reduced in bankruptcy?

Ch. 9, “Debts That Survive Chapter 7
Bankruptcy”

Is there any way | can keep valuable property when | file for Chapter 7?

Ch. 3, “Property You Can Keep”

Which debts will be wiped out after my bankruptcy?

Ch. 9, “Debts That Will Be
Discharged in Bankruptcy”

Which debts will I still have to pay after my bankruptcy?

Ch. 9, “Debts That Survive Chapter 7
Bankruptcy”

Can | get my tax debts wiped out in bankruptcy?

Ch. 9, “Debts That Survive Chapter 7
Bankruptcy”

How will my bankruptcy affect someone who cosigned for
one of my debts?

Ch. 1, “Does Chapter 7 Make
Economic Sense?”

What will happen | forget to list a debt on my bankruptcy papers?

Ch. 8, “Newly Discovered Creditors”

Can | give property away to friends or relatives to avoid
losing it in bankruptcy?

Ch. 1, “Who Can File for Chapter 7”

How will bankruptcy affect my child support obligations?

Ch. 2, “When the Stay Doesn’t
Apply” and Ch. 9, “Debts That
Survive Chapter 7 Bankruptcy”
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Question Where to Find the Answer

How do I fill out the bankruptcy forms?

Ch. 6

How do | file my bankruptcy forms?

Ch. 6, “How to File Your Papers”

What happens at the meeting of creditors?

Ch. 1, “An Overview of Chapter 7
Bankruptcy” and Ch. 7, “Routine
Bankruptcy Procedures”

What documents do | need to bring to the creditors’ meeting?

Ch. 1, “An Overview of Chapter 7
Bankruptcy” and Ch. 7, “Routine
Bankruptcy Procedures”

Can | change my bankruptcy papers once | file them?

Ch. 7, “Amending Your Bankruptcy
Papers”

Will I need an attorney to handle my bankruptcy?

“If You Need More Help,” below

How can [ find a bankruptcy lawyer?

Ch. 10, “Bankruptcy Lawyers”

If | can’t afford a lawyer, what other types of help are available to me? Ch. 10

Can | be fired because | filed for bankruptcy?

Ch. 8, “Post-Bankruptcy
Discrimination”

How can I rebuild my credit after bankruptcy?

Ch. 8, “Rebuilding Credit”

What This Book Doesn’t Cover

This book explains routine Chapter 7 bankruptcy
procedures. You must be an individual, married couple,
or small business owner with personal liability for your
business debts to use this book. If your situation proves
to be complicated, you might need more help than we
can provide here. Throughout the book, we alert you
to potential problems that might merit seeking some
assistance. (See Ch. 10 for more on help beyond this
book.)

This book doesn’t cover the following situations:

e Chapter 13 bankruptcies (repayment plans).
Chapter 13 allows people to repay a portion of
their debts, with court supervision. Whether you
are eligible to file for Chapter 13 bankruptcy
depends on what type of debts you have and
how much income you can devote to repaying
them over a three- to five-year period. This
book doesn’t tell you how to file a Chapter
13 bankruptcy. (For that, you'll need a copy
of Chapter 13 Bankruptcy: Repay Your Debls,
by Stephen Elias and Robin Leonard (Nolo).
However, it does help you figure out whether
you might qualify to file for Chapter 13 and
how to choose between that and Chapter 7, if
both are available to you. Most of the forms you

must complete for a Chapter 7 bankruptcy are
also used in Chapter 13, so any work you do

to prepare for a Chapter 7 bankruptcy won’t be
wasted if you later decide to file for Chapter 13
bankruptcy instead.

Bankruptcies for people in business partnerships.
If you're a partner in a business (with someone
other than your spouse), filing for a personal
bankruptcy will affect your business; we don’t
address that situation in this book. However, if
you are partners with your spouse and are filing
jointly, then this book will work just fine.
Bankruptcies for people who are major stockholders
in privately held corporations. If you are a major
owner of a privately held corporation, filing for
bankruptcy could affect the corporation’s legal
and tax status. This book doesn’t cover your
situation.

Business reorganizations. This book doesn’t cover
procedures under Chapter 11 of the bankruptcy
laws, which allow a business to continue
operating while paying off all or a portion of its
debts under court supervision.

Farm reorganizations. A special set of bankruptcy
statutes, called Chapter 12, lets family farmers
continue farming while paying off their debts
over time. This book doesn’t cover Chapter
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12 bankruptcies or the potentially complex
question of whether a farmer is better off filing
for Chapter 7, Chapter 12, Chapter 11, or Chapter
13 bankruptcy. If you're a farmer, check with

a bankruptcy lawyer. If you decide to file for
Chapter 7 bankruptcy, this book should give you
the information you need.

Icons Used in This Book

When you see the “fast track” icon, you'll be
alerted to a chance to skip some material you
may not need to read.

Information following this icon is for married
couples only.

This icon cautions you about potential problems.

This icon highlights good advice or suggests

time-saving tips.

M\‘ This icon refers you to related information
ﬂ‘ in the book.

. g Suggested references for additional information
= follow this icon.

E This icon tells you that it would be a good idea
consult a bankruptcy lawyer.

If You Need More Help

If you need help with your bankruptcy, you have a
number of options. Getting help may be as simple

as using a bankruptcy petition preparation service

to provide you with clerical and filing assistance. Or,

it may involve consulting a bankruptcy attorney for
advice or representation, or hitting the law library and
figuring things out for yourself. In Ch. 10, we explain
how to find the kind of help you need. Throughout the
book, we do our best to point out where you may need
assistance, although only you can judge whether you're
in over your head.

When you're looking for a bankruptcy lawyer,
act locally. Bankruptcy law comes primarily from
Congress and is meant to be uniform across the country.
But when disputes arise about those laws, bankruptcy
courts must decide what the laws mean—and they
don't all decide the issues in the same way. Also, the
property you can keep in a Chapter 7 bankruptcy is
determined primarily by state—not federal—laws. As

a result, bankruptcy law and practice vary significantly
from court to court and from region to region. This book
can't possibly address every variation. When you need

a bankruptcy lawyer, find someone who's familiar with
your local bankruptcy court and the state exemption laws
available to you.

Most Chapter 7 bankruptcies sail through without a
hitch. However, there are some situations in which you
may require the assistance of a bankruptcy lawyer:

e Your average income during the six months
before you file is more than your state’s median
income, and it looks like you won’t be able to
pass the means test. (See Ch. 1 and Ch. 6 for
more information on these calculations.)

e You want to hold onto a house or motor vehicle
and the information we provide on these subjects
doesn’t adequately address your situation or
answer all of your questions.

e You want to get rid of a student loan or income
tax debt that won't be wiped out in bankruptcy
unless you convince a court that it should be
discharged.

e A creditor files a lawsuit in the bankruptcy court
claiming that a specific debt should survive your
bankruptcy because you incurred it through fraud
or other misconduct.

e The bankruptcy trustee (the court official in
charge of your case) seeks to have your whole
bankruptcy dismissed because you didn’t give
honest and complete answers to questions about
your assets, liabilities, and economic transactions.

e The U.S. Trustee asks the court to dismiss your
case—or force you into Chapter 13—because
your income is high enough to fund a Chapter 13
repayment plan, or because the trustee believes
that your filing is an abuse of the Chapter 7
bankruptcy process for other reasons.
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e You have recently given away or sold valuable
property for less than it is worth.

e You went on a recent buying spree with your
credit card (especially if you charged more than
$550 on luxury goods within the past 90 days).

® You want help negotiating with a creditor or
the bankruptcy court, and the amount involved
justifies hiring a bankruptcy lawyer to assist you.

® You have a large lien on your property because
of a court judgment against you, and you want to
remove the lien in your bankruptcy case.

e A creditor is asking the court to allow it to
proceed with its collection action despite your
bankruptcy filing (for instance, a creditor wants to
foreclose on your house because you are behind
on your mortgage payments).

® You are being evicted by your landlord because
you have fallen behind on your rent.

The New Bankruptcy Law:
A Work in Progress

In October 2005, new legislation made massive changes
to the way bankruptcy works. One of the purposes of
this law, known as the Bankruptcy Abuse Prevention
and Consumer Protection Act (BAPCPA), was to cut
down on Chapter 7 bankruptcies. BAPCPA was drafted
by lobbyists for the credit card and banking industries,
who assumed that many would-be bankruptcy filers
could afford (and should therefore be required) to pay
back at least a portion of their debt.

The hallmark feature of BAPCPA is what’s known as
the means test—a questionnaire that helps determine

whether filers have sufficient “disposable” income to
fund a Chapter 13 bankruptcy plan. Those with higher
incomes fail the test, and can be forced out of Chapter
7 bankruptcy. As it turns out, however, very few people
need to worry about this new test: Contrary to what the
supporters of the BAPCPA thought, the vast majority of
those who use Chapter 7 have little or no income to
spare. As a result, almost everyone who wants to file
for Chapter 7 bankruptcy can still do so.

There are numerous additional changes in the law
that make filing for Chapter 7 bankruptcy somewhat
more difficult and, if you use an attorney, much more
expensive. But, as long as you follow our step-by-step
instructions, you should have no trouble handling your
own case.

In addition to the legislative changes wrought by
BAPCPA, this 14th edition of How to File for Chapter
7 Bankruptcy includes numerous interpretations of
the new law handed down by the nation’s bankruptcy
courts. But there are many more interpretations to
come. In addition to bankruptcy judges, who are still
turning out new interpretive decisions every day,
federal district courts, bankruptcy appellate panels
(BAPs), and federal Circuit Courts of Appeal are
available to review these decisions upon the request of
a party. In a few cases, even the U.S. Supreme Court
will get involved. What all this means, of course, is that
the day after this book hits the shelves, a new case may
add some spin on a procedure or rule that you really
need to know about. To make sure you have the most
up-to-date information and forms, check Nolo’s website
(go to www.nolo.com, use the “Search for Products”
feature to find the page for this book, then select the
“Updates” tab). l
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CHAPTER 1: SHOULD YOU FILE FOR CHAPTER 7 BANKRUPTCY? 9

n the chapters that follow, we explain how to

complete the required bankruptcy paperwork, what
happens to your debts and property when you file for
bankruptcy, how to get help with your bankruptcy,
and how to pick up the financial pieces once your
bankruptcy is final, among other things. But before
you get to these important topics, you need to figure
out whether you can—and should—file for Chapter 7
bankruptcy in the first place. This chapter will give you
an overview of the bankruptcy process and help you
decide whether Chapter 7 bankruptcy is right for you.

Bankruptcy in America: The Big Picture

Although you may not care much about the larger
bankruptcy picture, understanding it will help you
keep your situation in perspective. Knowing that you're
not alone should also reassure you if you are feeling
isolated or even like a failure.

Why People File for Bankruptcy

Studies show that the most common reasons for filing
for bankruptcy are:

e job loss, followed by an inability to find work that

pays nearly as well

e medical expenses that aren’t reimbursed by

insurance or government programs

e divorce or legal separation, and

e small business failures.

Of course, none of these events would necessarily
require bankruptcy if the people who experience them
had adequate savings to weather the storm. But, for a
number of reasons, most of us lack such savings. In
fact, many of us are up to our eyeballs in debt, making
ends meet from paycheck to paycheck. And when a
recession hits, or jobs leave the country en masse and
the pink slips start flowing, many otherwise stalwart
citizens find themselves turning to bankruptcy for relief.
Let’s take a closer look at how we got so financially
overextended.

Why You Shouldn’t Feel Guilty About Filing
for Bankruptcy

The American economy is based on consumer
spending. Roughly two-thirds of the gross national
product comes from consumers like us spending our
hard-earned dollars on goods and services we deem
essential to our lives. If you ever had any doubt about
how important consumer spending is to our economy,
remember that President George W. Bush wasted no
time after the events of September 11, 2001, in urging
Americans to spend more. And many other government
leaders told us that spending was our patriotic duty. As
Americans, we learn almost from birth that it’s a good
thing to buy all sorts of goods and services. A highly
paid army of persuaders surrounds us with thousands
of seductive messages each day that all say, “buy, buy,
buy.”

These sophisticated advertising techniques (which
often cross the line into manipulation) convince us
to buy. And for those of us who can'’t afford to pay
as we go, credit card companies are relentless in
offering credit to even the most deeply indebted of us.
In fact, billions of credit card solicitations are mailed
to U.S residents each year—roughly ten solicitations
for every man, woman, and child. And, perhaps
surprisingly, the largest growth sectors for credit cards
are college students and people with bad credit ratings.
The college students are targeted because they are
customers of the future—and because their parents can
be expected to bail them out if they get carried away
with their new purchasing power. And people with bad
credit are solicited in large numbers because creditors
have discovered that they will pay huge interest rates
for debts run up on their cards, which leads to equally
huge profits.

Readily available credit makes it easy to live beyond
our means and difficult to resist the siren songs of
the advertisers. If, because of illness, loss of work, or
just plain bad planning, we can’t pay for the goods
or services we need, feelings of fear and guilt are
often our first responses. But, as we've also seen, the
American economy depends on our spending—the
more, the better. In short, much of American economic
life is built on a contradiction.
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Credit Card Companies Have Loaded the Dice

As anyone who has ever tried to rent a car—or
even a movie—knows, it's tough to get by without
a credit card. And once you get that card, most
credit card companies will make it very easy for
you to take on more debt than you can handle. By
charging high interest rates and penalties, credit
card companies can cause your original debt

to soar beyond any reasonable expectation. In
many cases, the interest rates are so high that the
companies involved would have been prosecuted
for loan sharking in the not-too-distant past—before
the credit card industry systematically lobbied to
do away with usury laws or to create exceptions

to those laws for credit card interest rates. Credit
card companies keep this system working by
encouraging us to make the minimum payment,
which stimulates us to make more credit purchases
and eases us into debt loads far beyond our ability
to ever pay them off. We now all owe our souls to
the company store.

In this age of billion-dollar bailouts for poorly
managed financial institutions, should you really feel
guilt ridden about the debts you’ve run up? That’s
something only you can decide, but remember that
large creditors expect defaults and bankruptcies and
treat them as a cost of doing business. The reason
banks issue so many credit cards is that it is a very
profitable business, even though some credit card debt
is wiped out in bankruptcies and never repaid.

Bankruptcy is a truly worthy part of our legal system,
based as it is on forgiveness rather than retribution.
Certainly, it helps keep families together, frees up
income and resources for children, reduces suicide
rates, and keeps the ranks of the homeless from
growing even larger. And, perhaps paradoxically, every
successful bankruptcy returns a newly empowered
person to the ranks of the “patriotic” consumer. If
you suddenly find yourself without a job; socked
with huge, unexpected medical bills you can’t pay; or
simply snowed under by an impossible debt burden,
bankruptcy provides a chance for a fresh start and a
renewed, positive outlook on life.

What About the Downside?

Bankruptcy can also have its disadvantages—economi-
cally, emotionally, and in terms of your future credit
rating. The bankruptcy process can get intrusive. As
part of your public filing, you are required to disclose
your financial activities during the previous year or two,
as well as your debts and current property holdings.

Bankruptcy also carries a certain stigma. (Otherwise,
why would we spend so much time talking you out
of feeling bad about it?) Some people would rather
struggle under a mountain of debt than accept the label
of “bankrupt.”

If you have a bankruptcy on your record, you will
need to convince those who have business dealings
with you that you made every effort to meet your
financial obligations before resorting to bankruptcy.
Whether you are renting or buying a home, buying
or leasing a car, or seeking financing for a business,
your bankruptcy will be counted against you, at least
for several years (and it will stay on your credit report
for ten years). And while you will be able to get credit
cards after bankruptcy, you will have to pay the highest
interest rate, at least for a while.

While these facts may seem like downsides, they
collectively have an upside. For several years, you will
find it very easy to be debt-free—you will have to pay
as you go because it will be tough to get credit. Filing
for bankruptcy can be a harsh wakeup call, one that
will give you a new perspective on the credit system.
A bankruptcy temporarily removes you from the credit
hamster wheel and gives you some time and space to
learn to live credit free (or, at least, to fashion a saner
relationship to the credit industry).

An Overview of Chapter 7 Bankruptcy

This book explains how to file for Chapter 7 bankruptcy.
Its name comes from the chapter of the federal statutes
that contains the bankruptcy law (Chapter 7 of Title

11 of the United States Code). Chapter 7 bankruptcy is
sometimes called “liquidation” bankruptcy—it cancels
most of your debts, but you have to let the bankruptcy
trustee liquidate (sell) your nonexempt property for

the benefit of your creditors. (People who file for
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bankruptcy are allowed to keep certain necessities of
life, known as “exempt” property, as explained further
in “What Is Exempt Property?” below.) By comparison,
Chapter 13 bankruptcy is called a “reorganization”
bankruptcy because it allows you to keep all of your
property if you are willing to restructure your debt and
pay some or all of it off over time.

Here is a brief overview of the Chapter 7 bankruptcy
process, from start to finish.

What Bankruptcy Costs

The whole Chapter 7 bankruptcy process takes about
three to six months, costs $299 in filing fees (unless
you get a waiver), and usually requires only one brief
meeting, out of court, with the bankruptcy trustee—the
official appointed by the bankruptcy judge to process
your bankruptcy on behalf of the court. If you use a
lawyer, you can expect to pay an additional $1,000 or
more in legal fees. Of course, you can save most of this
money by representing yourself with the help of this
book (and, perhaps, typing services from a bankruptcy
petition preparer, and/or legal advice from a limited
practice lawyer). See Ch. 10 for information on finding
lawyers and petition preparers.

Mandatory Credit Counseling

Before you can file for bankruptcy, you must consult a
nonprofit credit counseling agency. The purpose of this
consultation is to see whether there is a feasible way to
handle your debt load outside of bankruptcy, without
adding to what you owe.

To qualify for bankruptcy relief, you must show
that you received credit counseling from an agency
approved by the U.S Trustee’s office within the 180-
day period before you filed. The courts are split as to
whether you can get credit counseling on the same day
you file your bankruptcy papers. One court said same-
day counseling is fine, as long as it takes place before
you file (In re Dixon, 339 B.R. 475 (E.D. Ark. 2006));
another said that you have to complete counseling no

later than the day before you file (In re Cole, 347 B.R.
70 (E.D. Tenn. 2006)). To be safe, you should complete
your credit counseling the day before or earlier.

Once you complete the counseling, the agency will
give you a certificate showing that you participated. It
will also give you a copy of any repayment plan you
worked out with the agency.

There are a few exceptions to this counseling re-
quirement. You don’t have to participate if you are
in the military on active duty, you are incapacitated,
or you are prevented from participating because of a
disability. You also don’t have to get counseling if there
is no agency available to you. For example, one court
excused a debtor’s failure to get counseling because no
agency could provide counseling in the debtor’s Creole
language, and the debtor could not afford to hire an
interpreter. (In re Petit-Louis, 344 B.R. 696 (S.D. Fla.
2000)).

The purpose of credit counseling is to give you an
idea of whether you really need to file for bankruptcy
or whether an informal repayment plan would get
you back on your economic feet. Counseling is
required even if it’s pretty obvious that a repayment
plan isn’t feasible (that is, your debts are too high and
your income is too low) or you are facing debts that
you find unfair and don’t want to pay. (Credit card
balances inflated by high interest rates and penalties
are particularly unpopular with many filers, as are
emergency room bills and deficiency judgments based
on auctions of repossessed cars.)

The law requires only that you participate—not that
you go along with whatever the agency proposes. Even
if a repayment plan is feasible, you aren’t required to
agree to it. However, if the agency does come up with
a plan, you must file it along with the other required
bankruptcy paperwork. See Ch. 6 for more information
on the credit counseling requirement, including how to
get the certificate of completion that you’ll have to file
with your other bankruptcy papers.
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Rules Counseling Agencies Must Follow

In addition to providing services without regard
to your ability to pay, counseling agencies have to
meet a number of other requirements. They must:

e disclose to you their funding sources, their
counselor qualifications, the possible impact
of their proposed plan on your credit report,
the costs of the program, if any, and how
much of the costs will be born by you

¢ provide counseling that includes an analysis
of your current financial condition, factors
that caused the condition, and how you can
develop a plan to respond to the problems
without adding to your debt

e use trained counselors who don't receive any
commissions or bonuses based on the outcome
of the counseling services (that is, the counselors
themselves may not receive kickbacks, although
kickbacks to the agency may be legal), and

e maintain adequate financial resources to
provide continuing support services over the
life of any repayment plan. For example, if
they propose a three-year payment plan, they
must have adequate reserves to service your
case for three years.

Filing Your Papers

To begin a Chapter 7 bankruptcy case, you must
complete a packet of forms and file them with the
bankruptcy court in your area. Many filers are shocked
to see the long list of documents that might be
required in a Chapter 7 case, particularly after Congress
added even more paperwork requirements in the

new bankruptcy law. But don’t be alarmed: Many of
these forms require very little time and effort to fill in,
and most filers won’t have to complete them all. Just
take things one step at a time, following the detailed
instructions in Ch. 6, and you’ll do just fine.

Once you file the papers described below, the court
will send a notice of your bankruptcy filing to all of the
creditors listed in your bankruptcy documents. You will
get a copy as well. This notice (called a “341 notice”
because it is required by Section 341 of the bankruptcy
code) sets a date for the meeting of creditors (see “The

Meeting of Creditors,” below), provides the trustee’s
name, address, and telephone number, and gives
creditors the deadlines for filing objections to your
bankruptcy or to the discharge of particular debts.

The Voluntary Petition

You begin a Chapter 7 case by filing a “Voluntary
Petition”: the official court form that requests a bankruptcy
discharge of your debts. This form asks for some basic
information, including your name, address, and the last
four digits of your Social Security number; information
about your creditors, debts, and property; and whether
you have lived, maintained a residence or business, or
had assets in the district where you are filing for most of
the 180-day period before you file (this gives you the right
to file in that district). You'll find line-by-line instructions
for completing the Voluntary Petition in Ch. 6.

Additional Documents

You will have to submit quite a few more documents,
either when you file the petition or (with a few
exceptions) within 15 days after you file. These
additional documents include lists of your creditors,
assets, debts, income, and financial transactions prior
to filing; copies of your most recent federal tax return;
wage stubs for the previous 60 days; a list of property
you are claiming as exempt (that is, property that you
are entitled to keep even though you are filing for
bankruptcy); information on what you plan to do with
property that serves as collateral for a loan (such as a car
or home); proof that you have completed your prefiling
credit counseling; and, later in your bankruptcy case,
proof that you have completed budget counseling.
Perhaps the most important form—made necessary
by the new bankruptcy law—requires you to compute
your average gross income during the six months prior
to your bankruptcy filing date and compare that to the
median income for your state. If your income is more
than the median, the same form takes you through a
series of questions (called the “means test”) designed
to determine whether you could file a Chapter 13
bankruptcy and pay some of your unsecured debts over
time. The outcome of this test will largely determine
whether you can file for Chapter 7 bankruptcy. (See
“Who Can File for Chapter 7?” below, and Ch. 6, for
detailed information about these calculations.)
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After you file, you may want to amend some or
all of your forms to correct mistakes you discover
or to reflect agreements you reach with the trustee.
Amending these forms is fairly simple—we explain
how to do it in Ch. 7.

Emergency Filing

If you need to stop creditors quickly, you can do

so without filing all of the bankruptcy forms we
describe in Ch. 6 (although you’ll eventually have
to complete the full set). In some situations, speed is
essential. For example, if you face foreclosure and
your house is going to be sold in a few days, or your
car is about to be repossessed, filing an emergency
petition will stop the repossession or foreclosure
cold.

To put an end to collection efforts, you can
simply file the three-page Voluntary Petition form
called a Creditors’ Matrix, which lists the name,
address, and zip code of each of your creditors,
and a form providing your complete Social Security
Number. On the petition, you'll have to either swear
that you've completed credit counseling or explain
why emergency circumstances prevented you from
doing so. The automatic stay, which stops collection
efforts and lawsuits against you, will then go into
effect. (Ch. 2 covers the automatic stay in detail.)
You'll have 15 days to file the rest of the forms.
(Bankruptcy Rule 1007(c).) See Ch. 6 for line-by-
line instructions on completing the paperwork.

You should file on an emergency basis only if
you absolutely must. Many emergency filers fail to
meet the 15-day deadline and have their petitions
dismissed as a result. Because you are rushing, you
are more likely to make mistakes that have to be
corrected later, which just adds work and potential
errors to the process. But if filing an emergency
petition is the only way to stop a potentially
disastrous creditor action, go for it. Just remember
the deadline for filing the rest of the forms.

What Is Exempt Property?

Each state has laws that determine which items of
property you can keep in bankruptcy, and in what
amounts. These exempt items cannot be seized by
creditors or by the bankruptcy trustee. Instead, you
are allowed to hang on to them, even though you
have filed for bankruptcy.

Each state’s exemption laws are different, and the
ones you can use depend on how long you have lived
in the state where you currently reside. (See “Does
Chapter 7 Bankruptcy Make Economic Sense?” below,
and Ch. 3 for more on these new residency require-
ments.) Many states exempt “personal effects” (things
such as electric shavers, hair dryers, and toothbrush-
es), ordinary household furniture, clothing, and health
aids without regard to their value.

Other kinds of property are exempt only up to
a limit. For example, in many states, furniture or
a car is exempt to several thousands of dollars.

This exemption limit means that any equity in the
property above the limit isn’t exempt. (Equity is the
market value minus what you still owe.)

Typically, the following items are exempt:

e part of the equity in motor vehicles (the

amount varies from state to state)

e reasonably necessary clothing (no fur coats)

¢ reasonably necessary household goods and

furnishings

¢ household appliances

e jewelry, to a few hundred dollars

e personal effects

e life insurance (cash or loan value or proceeds;

the amount varies from state to state)

e part of the equity in a residence (the amount

varies from state to state)

e pensions

¢ public benefits

¢ tools of a trade or profession, to a certain

value, and

¢ unpaid but earned wages.

For detailed information on exemptions for
personal property, see Ch. 3. You’ll find information
on exemptions for your home in Ch. 4.
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The Automatic Stay

Often, people filing for bankruptcy have faced weeks,
months, or even years of harassment by creditors
demanding payment and threatening lawsuits and
collection actions. Bankruptcy puts a stop to all this.
By filing your bankruptcy petition, you instantly create
a federal court order (called an “Order for Relief”

and colloquially known as the “automatic stay”) that
requires your creditors to stop all collection efforts.

So, at least temporarily, most creditors cannot call you,
write dunning letters, legally grab (garnish) your wages,
empty your bank account, go after your car, house,

or other property, or cut off your utility service or
welfare benefits. As explained in Ch. 2, the automatic
stay is not absolute: Some creditors are not affected by
the automatic stay, and others can get the stay lifted
to collect their particular debt, as long as they get the
judge’s permission first.

m Renters beware. The automatic stay’s magic does
not extend to certain eviction actions. And even if
the automatic stay does kick in to temporarily halt your
eviction when you file for bankruptcy, the bankruptcy court
will almost always lift the stay and let the eviction proceed,
upon the landlord’s request. See Ch. 2 for more information
on the automatic stay and eviction proceedings.

Court Control Over Your Financial Affairs

By filing for bankruptcy, you are technically placing the
property you own and the debts you owe in the hands
of the bankruptcy trustee (see “The Trustee,” below).
You can'’t sell or give away any of the property that you
own when you file, or pay any of your prefiling debts,
without the trustee’s consent. However, with a few
exceptions, you can do what you wish with property
you acquire and income you earn after you file for
bankruptcy. You are also allowed to borrow money
after you file.

The Trustee

The bankruptcy court exercises control over your
property and debts by appointing an official called a
“trustee” to manage your case. Your trustee’s name
and contact information will be in the official notice
of filing you receive in the mail several days after

you file your petition. The trustee (or the trustee’s
staff) will examine your papers to make sure they are
complete and to look for property to sell for the benefit
of your creditors. The trustee’s primary duty is to see
that your creditors are paid as much as possible. The
trustee is mostly interested in what you own and what
property you claim as exempt, but will also look at
your financial transactions during the previous year (in
some cases these can be undone to free up assets that
can be distributed to your creditors). The more assets
the trustee recovers for creditors, the more the trustee
is paid.

How Trustees Get Paid

In Chapter 7 cases, trustees receive a flat fee of $60
per case. In addition, trustees are entitled to pocket
a percentage of the funds the trustee disburses

to the debtor’s creditors: 25% of the first $5,000
disbursed, 10% of the next $45,000, and so on.
Most Chapter 7 cases involve no disbursements
(because typically there are no nonexempt assets),
so the trustee usually has to settle for the $60 fee.
But these financial incentives make trustees ever
vigilant to situations where they can actually grab
some property and earn a statutory “commission.”

Some courts appoint full-time trustees (called
“standing” trustees) to handle all cases filed in that
courthouse. Other courts appoint trustees on a rotating
basis from a panel of bankruptcy lawyers (called
“panel” trustees). Either way, the trustees have the same
responsibilities. However, full-time trustees usually do a
better job of scrutinizing bankruptcy papers for possible
mistakes, whether intentional or accidental.
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The U.S. Trustee

The U.S. Trustee Program is a division of the U.S.
Department of Justice. Each U.S. Trustee oversees
several bankruptcy courts. Individual cases within
those courts are assigned to assistant U.S. Trustees,
who also employ attorneys, auditors, and investigators.
U.S. Trustees work closely with their Department

of Justice colleagues from the FBI and other federal
agencies to ferret out fraud and abuse in the
bankruptcy system. The U.S. Trustees (and the assistant
U.S. Trustees) also supervise the work of the panel or
standing trustees, who are appointed by the courts.

You will most likely encounter the U.S. Trustee if:

e your bankruptcy papers suggest that you may
be engaging in fraudulent behavior

e your case is selected for a random audit
(one out of every 250 bankruptcy cases
is supposed to be audited under the new
bankruptcy law)

e your bankruptcy schedules show that you
don’t pass the means test (explained later in
this chapter), or

e you use a bankruptcy petition preparer
(BPP) to help you with your paperwork (see
Ch. 10 for more on BPPs), and the trustee
believes that the BPP has done something
illegal—typically, that the BPP has not just
helped you complete your papers, but has
given you legal advice, something that only
lawyers are allowed to do. In this situation,
your bankruptcy won't be affected, but the
U.S. Trustee may want you to act as a witness
against the BPP.

The Meeting of Creditors

As explained above, you will receive a notice of the
date of the creditors’ meeting shortly after you file
your bankruptcy papers. This meeting is typically
held somewhere in the courthouse or federal building
(but almost never in a courtroom). The trustee runs
the meeting and, after swearing you in, may ask you
questions about your bankruptcy and the documents
you filed. For instance, the trustee might ask how

you arrived at the value you assigned to an item of
property listed in your papers, whether you have

given anything away in the last year, and whether the
information you put in your papers is 100% accurate.
All together, this questioning rarely takes more than a
few minutes. Creditors rarely attend this meeting—but
if they do, they will also have a chance to question you
under oath, usually about where collateral is located or
about information you gave them to obtain a loan. In
most bankruptcy cases, this will be the only personal
appearance you have to make. We discuss the creditors’
meeting in more detail, and provide information on
other situations when you might have to appear in
court, in Ch. 7.

What Happens to Your Property

In your bankruptcy papers, you'll be asked which items
of your property you claim as exempt. Each state allows
debtors to keep certain types of property, or a certain
amount of equity in that property. The exemptions
available to you depend on where you have lived prior
to filing for bankruptcy. (For more information, see
“What Is Exempt Property?” above, and Ch. 3.)

If, after the creditors’ meeting, the trustee determines
that you have some nonexempt property, you may be
required to either surrender that property or provide
the trustee with its equivalent value in cash. The trustee
is highly unlikely to search your home or seize your
property, but will order you to turn over property listed
in your schedules or identified during your creditors’
meeting or in other proceedings. If you don’t turn over
the property, the bankruptcy judge can order you to
do it (and hold you in contempt if you don’t). Plus, the
court can dismiss your bankruptcy petition if you fail to
cooperate with the trustee.

If the property isn’t worth very much or would be
cumbersome for the trustee to sell, the trustee may
“abandon” it—which means that you get to keep it,
even though it's nonexempt. As it turns out, all of the
property that most Chapter 7 debtors own is either
exempt or essentially worthless for purposes of raising
money for the creditors. As a result, few debtors end up
having to surrender any of their property—unless the
property is collateral for a secured debt. (See “Secured
Debts,” below, and Ch. 5 for a detailed discussion of
secured debts.)
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Secured Debts

If you've pledged property as collateral for a loan,

the loan is called a secured debt. The most common
examples of collateral are houses and motor vehicles.
If you are behind on your payments, the creditor can
ask to have the automatic stay lifted so it can repossess
the property or foreclose on the mortgage. However,

if you are current on your payments, you can keep the
property and continue making payments as before—
unless you have built up enough equity in the property
to make it worthwhile for the trustee to sell it for the
benefit of your unsecured creditors. (See Ch. 5 for more
information on secured debts.)

If a creditor has recorded a lien against your
property without your consent (for example, because
the creditor obtained a money judgment against you
in court), that debt is also secured. However, in some
cases and with certain types of property, you may be
able to wipe out the debt and keep the property free
of the lien. This is called “lien avoidance,” and it is also
covered in Ch. 5.

Contracts and Leases

If you're a party to a contract or lease that’s still in
effect, the trustee may take your place as a party to

the contract—known as “assuming” the contract—and
enforce it for the benefit of your unsecured creditors.
Alternatively, the trustee can decide not to step in as a
party to the contract—called “rejecting” the contract—in
which case, your obligations under the contract are
discharged as an unsecured debt. For example, suppose
you have a five-year lease on some commercial
property when you file for bankruptcy. If you've got a
good lease (perhaps at a below-market rate, with a few
years left on it, for property in an up-and-coming part
of town), the trustee may decide to assign the lease

to a third party in exchange for money to pay your
unsecured creditors. In this situation, the trustee will
assume the lease and assign it to the highest bidder,
even if the lease forbids assignments: The trustee’s
rights trump any transfer restrictions in the lease.
However, if the trustee doesn’t think selling the lease

is worth the trouble (as is almost always the case), the
trustee will take no action, which is the same thing as
rejecting the lease. Of course, you and the landlord can
renew the lease at any time.

Under the new bankruptcy law, you can assume
leases on personal property (such as a car or business
equipment) rather than having the trustee assume them.
However, you will be allowed to do this only if you are
able to cure any defaults on the lease, as required by
the creditor. (Ch. 6 provides instructions for completing
Schedule G, a required bankruptcy form in which you
list all current contracts and leases, and the Statement
of Intention, another required form in which you tell
your creditors and the trustee whether you would like
to assume any leases.)

What If You Change Your Mind About

Chapter 7 Bankruptcy After Filing?

If you don’t want to go through with your Chapter
7 bankruptcy after you file, you can ask the court
to dismiss your case. A court will generally agree,
as long as the dismissal won’t harm your creditors’
interests. For example, if you have substantial
nonexempt equity in your house, the court will
probably deny your dismissal request so the trustee
can sell the house to make some money for your
unsecured creditors. (See Ch. 4 for more on what
happens to your home in bankruptcy.) Even if your
case is dismissed, you can usually file again if you
want to, although you may have to wait 180 days
if you requested dismissal after a creditor filed a
motion to lift the automatic stay. (See Ch. 2 for
more information on the automatic stay.)

As an alternative to having your case dismissed,
you may exercise your one-time “right to convert”
the case to a Chapter 13 bankruptcy, as long as you
really intend to propose and follow a repayment
plan. This will keep your property out of the
trustee’s hands, because in Chapter 13 you don't
have to surrender property if you complete your
repayment plan.
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Personal Financial Management Counseling

The new bankruptcy law requires all debtors to attend
a two-hour course on managing finances in order to
receive a bankruptcy discharge. You must take this
course from an agency approved by the U.S. Trustee
Program. (For a list of approved agencies, go to the
U.S. Trustee’s website, www.usdoj.gov/ust, and click
“Credit Counseling & Debtor Education.”) You will be
charged fees on a sliding scale, but you can’t be denied
services because of your inability to pay.

The Bankruptcy Discharge

At the end of the bankruptcy process, all of your debts
are discharged except:

e debts that automatically survive bankruptcy,
unless the bankruptcy court rules otherwise (child
support, most tax debts, and student loans are
examples), and

e debts that the court has declared nondischarge-
able as a result of an action brought by the
creditor, as might be the case for debts incurred
by fraudulent or willful and malicious acts on
your part.

Ch. 9 explains which debts are—and are not—
discharged at the end of your bankruptcy case. See also
“Who Can File for Chapter 7?” below, which explains
the circumstances in which your entire discharge—not
just the discharge of a specific debt—may be denied.

After Bankruptcy

Once you receive your bankruptcy discharge, you are
free to resume your economic life without reporting
your activities to the bankruptcy court—unless you
receive (or become eligible to receive) an inheritance,
insurance proceeds, or proceeds from a divorce
settlement within 180 days after your filing date. In
that case, you have a duty to report those assets to
the trustee. If you don’t, and they are discovered, the
trustee (and the court, if necessary) can order you to
turn over the assets and your discharge can be revoked.
After bankruptcy, you cannot be discriminated
against by public or private employers solely because
of the bankruptcy, although this ban on discrimination
has exceptions (discussed in Ch. 8). You can start
rebuilding your credit almost immediately, but it will

take several years to get decent interest rates on a
credit card, mortgage, or car note. You can't file for

a subsequent Chapter 7 bankruptcy until eight years
have passed since your last filing date. You can file for
Chapter 13 bankruptcy any time, but you can’t get a
Chapter 13 discharge until four years have passed since
you filed for Chapter 7.

Who Can File for Chapter 7?

Filing for Chapter 7 bankruptcy is one way to solve
debt problems—but it isn’t available to everyone. Here
are some situations in which you may not be able to
use Chapter 7.

You Can Afford a Chapter 13 Repayment Plan

Under the old bankruptcy rules, most filers were free

to choose the type of bankruptcy that seemed best for
them—and most chose Chapter 7 rather than Chapter 13.
The new bankruptcy law takes this choice away from
some filers with higher incomes. One goal of the new
law is to force people who have the economic ability

to pay back some of their debts over time to file under
Chapter 13, rather than allowing them to liquidate their
debts outright in Chapter 7. If the U.S. Trustee decides,
based on the information about your income, debts, and
expenses you provide in your required paperwork, that
you could afford a Chapter 13 plan under the new rules,
it will file a motion to have your case dismissed—and
that motion will probably be granted by the court unless
you convert to a Chapter 13 bankruptcy.

To figure out whether you will be allowed to use
Chapter 7, you must first:

e determine your “current monthly income,” and

e compare your current monthly income to the

median family income in your state.

If your current monthly income is no higher than
the state’s median income, your Chapter 7 bankruptcy
won'’t be presumed to be “an abuse” of the bankruptcy
process. However, if it later turns out that your actual
income (as shown in Schedule I of your bankruptcy
papers, explained in Ch. 6) is significantly higher than
your expenses (as listed in Schedule J, also explained
in Ch. 6), you might still be forced into Chapter 13.
(See In re Pak, 343 B.R. 239 (N.D. Cal. 2006), and In
re Paret, 347 B.R. 12 (D. Del. 2006).) If your income
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exceeds the state median income, you will have to do
some calculations (called the means test) to determine
whether you can afford to pay off at least some of
your unsecured debts in a Chapter 13 plan. (If you
have to take the means test, you can find step-by-step
instructions in Ch. 6.)

Certain Disabled Veterans Can Skip the Math

If you are a disabled veteran, and the debts you
wish to discharge were incurred while you were

on active duty or engaged in homeland defense
activities, the court is legally required to treat you as
if your income is less than the state median—even
if it is actually higher. This means that you’ll be able
to file for Chapter 7 regardless of your income or
expenses.

The new law doesn’t clearly indicate what will
happen if only some of your debts were incurred
while you were on active duty. We'll have to wait
and see how courts interpret this provision.

Determine Your Current Monthly Income

The new bankruptcy law defines current monthly
income as your average monthly income over the

six months preceding the month in which you filed
for bankruptcy. You must include almost all types of
income, whether or not they are taxable—this means,
for example, that if you are including wages in your

income, you must use your gross earnings, not the net
income you actually take home after taxes are withheld

and other deductions are made. For filers who lost a

job or other income during the six-month period before
filing for bankruptcy, this current income figure may be

significantly more than what they are actually earning
each month by the time they file for bankruptcy.

John and Marcia are married and have two
young children. They fell quickly into debt after John

was forced out of his job because of a work-related

injury on April 1, 2007. Three months later, on July 1,
2007, John and Marcia decide to file for bankruptcy.

To compute their current monthly income, Marcia
adds up the family’s income for the period from
January 1, 2007, through June 30, 2007 (the six-
month period before their filing date). This includes
John’s gross salary for the first three months (he
made $8,000 a month as a software engineer), plus
$1,800 in workers’ compensation benefits for each
of the last three months. Marcia made $1,000 during
each of the first three months, and had no income
for the last three months. The total family income for
the six-month period is $32,400. The family’s current
monthly income is $32,400 divided by six, or $5,400,
even though the amount they actually took in during
each of the three months before filing was only
$1,800.

Use the Current Monthly Income Worksheet, below

(and in Appendix 2), to calculate your current monthly
income by:

e adding up all of the income you received during
the six-month period before the month in which
you filed for bankruptcy, and

e dividing by six to come up with a monthly
average.

You should include all of the following types of

income on the form:

e wages, salary, tips, bonuses, overtime, and
commissions

e gross income from operating a business,
profession, or farm

e interest, dividends, and royalties

e rents and other income from real property

e pension and retirement income

e regular contributions someone else makes to
you or your dependents’ household expenses,
including child or spousal support

e regular contributions of your spouse, if he or she
isn’t filing for bankruptcy with you

e unemployment compensation

e workers’ compensation insurance

e state disability insurance, and

e annuity payments.
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Current Monthly Income Worksheet

Use this worksheet to calculate your current monthly income; use figures for you and your spouse if you plan to file

jointly.

Line 1.
A.

Line

IO0OT T O O0®ENOTDON®

Calculate your total income over the last six months from wages, salary, tips, bonuses, overtime, and so on.

Month 1 $

Month 2

Month 3

Month 4

Month 5

Month 6

TOTAL WAGES (add Lines A-F) $

Add up all other income for the last six months.

Business, profession, or farm income

Interest, dividends, and royalties

Rents and real property income

Pension and retirement income

Alimony or family support

Spousal contributions (if not filing jointly)

Unemployment compensation

Workers’ compensation

State disability insurance

Annuity payments

Other

TOTAL OTHER INCOME $

Calculate total income over the six months prior to filing.

Enter total wages (Line 1G).

Enter total other income (Line 2L).

TOTAL INCOME OVER THE SIX MONTHS PRIOR TO
FILING. Add Lines A and B together. $

Average monthly income over the six months prior to filing.
This is called your current monthly income.

Enter total six-month income (Line 3C).

CURRENT MONTHLY INCOME. Divide Line A by six. $
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Income You Don’t Have to Include

Your current monthly income includes income from
all sources, except:

e payments you receive under the Social
Security Act (including Social Security
retirement, Social Security Disability
Insurance, Supplemental Security Income,
Temporary Assistance for Needy Families, and
possibly state unemployment insurance)

e payments to you as a victim of war crimes or
crimes against humanity, based on your status
as a victim of such crimes, and

e payments to you as a victim of international
or domestic terrorism.

Compare Your Income to Your State’s
Family Median Income

The census bureau publishes annual family median
income figures for all 50 states. To compare your
current monthly income to the family median income
for your state, you’ll need to multiply your current
monthly income by 12 (or divide the annual family
median income figure by 12). Let’s do it the first way.
In John and Marcia’s case, the family’s current monthly
income ($5,400) multiplied by 12 would be $64,800.

Once you’ve got your current monthly income and
your family median income for the same time period
(one month or one year), compare them to see whether
your current monthly income is more or less than the
median. You can find the most recent family median
income figures in the Median Family Income chart in
Appendix 2. You can also find up-to-date figures at the
website of the U.S. Trustee at www.usdoj.gov/ust/eo/
bapcpa/meanstesting.htm or the United States Census
Bureau, www.census.gov (click “State Median Income”
from the home page).

You can see from the chart in Appendix 2 that John
and Marcia’s current monthly income would be more
than the family median income in most states.

For Larger Families

Although the U.S. Census Bureau generates median
figures for families that have up to seven members,
Congress does not want you to use these figures if
you have a larger family. The Census figures are to
be used for families that have up to four members
(these are the numbers you will find in Appendix 2).
If there are more than four members of your family,
you must add a set amount per additional person to
the four-member family median income figure for
your state (currently, this amount is $6,900).

What to Do Next

If, like most bankruptcy filers, your current monthly
income is equal to or below the state’s median, then
you may be allowed to file for Chapter 7 bankruptcy;
continue reading this chapter. As you will discover,
however, your actual monthly income and actual
expenses, as calculated on Schedules I and J—see Ch.
6—may also affect your eligibility to use Chapter 7.
And, because of how the means test works, your actual
income and expenses may be quite different than what
the means test shows, primarily because the means test
uses your average income over the six months before
you file and a set of IRS-approved expense amounts
that might not be the same as what you actually spend
each month.

If your income exceeds the state median income,
you'll need to take the means test to figure out whether
a court would presume your Chapter 7 bankruptcy
case to be abusive. (If this happens, you would have to
persuade the court that it's appropriate for you to file
for Chapter 7, under the circumstances—see “Special
Problems” in Ch. 7.) You can find the means test form
and step-by-step instructions for completing it in Ch. 6.

If you are required to take the means test and
you pass it—which means you don’t have enough
disposable income to fund a Chapter 13 repayment
plan—you’ve passed the first Chapter 7 eligibility
hurdle: Keep on reading this chapter. Remember,
you'll also have to show that your actual income
and expenses don’t allow you to afford a Chapter
13 plan. So, even if you qualify for Chapter 7 based
on the means test, you may face another hurdle
down the road.
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If you can’t pass the means test, you might consider
filing for Chapter 13 bankruptcy, with the help of
Nolo’s Chapter 13 Bankruptcy, by Stephen Elias and
Robin Leonard. You should also look at options outside
of the bankruptcy system, in “Alternatives to Chapter 7
Bankruptcy,” below.

You Previously Received a
Bankruptcy Discharge

You cannot file for Chapter 7 bankruptcy if you obtained
a discharge of your debts under Chapter 7 in a case
begun within the past eight years, or under Chapter 13
in a case begun within the previous six years. (11 U.S.C.
§ 727.) However, if you obtained a Chapter 13 discharge
in good faith after paying at least 70% of your unsecured
debts, the six-year bar does not apply.

The eight- and six-year periods run from the date
you filed for the earlier bankruptcy, not the date you
received your discharge.

Brenda files a Chapter 7 bankruptcy
case on January 31, 2007. She receives a discharge
on April 20, 2007. Brenda files another Chapter
7 bankruptcy on February 1, 2015. The second
bankruptcy is allowed because eight years have
passed since the date the earlier bankruptcy was
filed (even though fewer than eight years have
passed since Brenda received a discharge in the
earlier case).

A Previous Bankruptcy Was Dismissed Within
the Previous 180 Days

You cannot file for Chapter 7 bankruptcy if your
previous Chapter 7 or Chapter 13 case was dismissed
within the past 180 days because:
e you violated a court order, or
e you requested the dismissal after a creditor asked
for relief from the automatic stay. (11 U.S.C.
§ 109(2).)

You Haven’t Met the Credit Counseling
Requirements

To file for Chapter 7 bankruptcy, you have to satisfy all
the requirements for credit counseling. This means that
you must obtain the counseling within 180 days before

you file and file a certificate of completion no later than
15 days after you file, unless you fit within one of the
exceptions to the counseling requirement (discussed

in “Mandatory Credit Counseling,” above) or you

didn’t obtain counseling for some other reason that is
acceptable to the bankruptcy court. (See Ch. 6 for more
on these requirements.)

You Defrauded Your Creditors

Bankruptcy is geared toward the honest debtor who
got in too deep and needs a fresh start. A bankruptcy
court will not help someone who has played fast and
loose with creditors or the court. This type of behavior
can lead to a denial of your bankruptcy discharge and
even to criminal charges if you lie under oath.

Certain activities are red flags to the courts and
trustees. If you have engaged in any of them within the
past several years, do not file for bankruptcy until you
consult with a bankruptcy lawyer. These no-nos are:

¢ unloading assets to your friends or relatives

e incurring debts for luxury items when you were

clearly broke, and

e concealing property or money from your spouse

during a divorce proceeding.

Joan wants to file for bankruptcy but is
worried that she’ll lose her house. Before filing,
Joan puts the house in her mother’s name on the
understanding that her mother will deed it back to
her after the bankruptcy is completed. Before filing,
Joan learns that this is a definite no-no and can land
her in serious trouble. She retransfers the house back
into her own name and files a Chapter 7 bankruptcy.
The trustee learns of the transactions and successfully
opposes Joan’s discharge on the ground that she
acted fraudulently. The fact that she undid the fraud
before filing won’t necessarily help her.

Your Filing Constitutes “Abuse”

The court can dismiss your case if it finds that your
filing is abusive—that is, that your actions demonstrate
that you aren’t entitled to the remedy offered by
Chapter 7. As explained above, if you fail the means
test, the court can presume that your bankruptcy

filing is abusive and prevent you from using Chapter
7. However, even if you pass the means test, the
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court might find abuse. For example, if your actual
income (as calculated in Schedule T of your bankruptcy
paperwork) significantly exceeds your actual expenses
(as calculated in Schedule ] of your papers), the court
might find that you should be limited to Chapter 13,
even if you pass the means test.

Even if you clearly can’t afford a Chapter 13 repay-
ment plan, the court can still dismiss your Chapter 7
case if it finds, considering all of the circumstances, that
your filing is abusive. Here are some examples:

e The court can refuse to grant a Chapter 7 dis-
charge if the debtor fails to explain how he or she
got so deeply in debt (n re Tanglis, 344 B.R. 563
(N.D. IIl. 2006).)

e If the debtor fails to explain what happened to
money received from a personal injury settlement
or home refinancing, the court can refuse to
grant a Chapter 7 discharge. (See In re Bozeman,
Bankruptcy No. 99-35862, Adversary No. 01-
3252 (M.D. Ala. 20006), in which the court found
that saying “We did stuff” was not a sufficient
explanation of where the money went.)

e Voluntary unemployment can be considered
abusive, because the debtor could pay back some
or all of the debts if employed. (In re Richie, 353
B.R. 569 (E.D. Wash. 20006)).

e A debtor who couldn’t account for how cash
advances were spent during the previous year
may be denied a Chapter 7 discharge on grounds
of abuse. (In re Yanni, Bankruptcy No. 05-
10393ELF, Adversary No. 05-428ELF (E.D. Penn.
2000).)

You Are Attempting to Defraud the
Bankruptcy Court

Misleading the court is a terrible idea. If you lie, cheat,
or attempt to hide assets, your current debt crisis may
no longer be your biggest legal problem. You must sign
your bankruptcy papers under “penalty of perjury,”
swearing that everything in them is true. If you get

caught deliberately failing to disclose property, omitting
material information you are asked to provide about
your financial affairs during previous years, or using a
false Social Security number (to hide your identity as

a prior filer), you will not get any bankruptcy relief,
and you may be prosecuted for perjury or fraud on the
court. People go to prison for that.

The U.S. Trustee Program

Actively Roots Out Fraud

The U.S. Trustee Program, a branch of the U.S.
Department of Justice, is actively engaged in fighting
bankruptcy-related fraud. Copies of all bankruptcy
petitions filed in your district are passed on to

the U.S. Trustee for that district, where they are
scrutinized. The U.S. Trustee also contracts with
accountants, who perform random audits of roughly
one out of every 250 cases filed. While the trustee

in charge of your case is also supposed to be on the
lookout for fraudulent behavior, the U.S. Trustee is

a law enforcement agency and is likely to be much
more thorough. This is nothing you need worry
about as long as you are scrupulously honest in your
paperwork and disclosures.

The “Open Letter to Debtors and Their Counsel,”
set out below, reflects a view held by more and more
bankruptcy courts. Just remember, you're signing
papers under penalty of perjury, and the courts expect
you to be careful and accurate. The more accurate you
are with the information in your papers, the less likely
you are to run into any trouble.
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Open Letter to Debtors and Their Counsel

[ have noticed a disturbing trend among debtors and
their counsel to treat the schedules and statement
of affairs as “working papers” which can be freely
amended as circumstances warrant and need not
contain the exact, whole truth.

Notwithstanding execution under penalty of
perjury, debtors and their counsel seem to think that
they are free to argue facts and values not contained
in the schedules or even directly contrary to the
schedules. Some debtors have felt justified signing
a statement that they have only a few, or even a
single creditor, in order to file an emergency petition,
knowing full well that the statement is false.

Whatever your attitude is toward the schedules,
you should know that as far as | am concerned they
are the sacred text of any bankruptcy filing. There
is no excuse for them not being 100% accurate and
complete. Disclosure must be made to a fault. The
filing of false schedules is a federal felony, and I do
not hesitate to recommend prosecution of anyone
who knowingly files a false schedule.

| have no idea where anyone got the idea that
amendments can cure false schedules. The debtor
has an obligation to correct schedules he or she
knows are false, but amendment in no way cures
a false filing. Any court may properly disregard
[a] subsequent sworn statement at odds with
previous sworn statements. | give no weight at all to
amendments filed after an issue has been raised.

As a practical matter, where false statements or
omissions have come to light due to investigation by
a creditor or trustee, it is virtually impossible for the
debtor to demonstrate good faith in a Chapter 13 case
or entitlement to a discharge in a Chapter 7 case.

I strongly recommend that any of you harboring a
cavalier attitude toward the schedules replace it with
a good healthy dose of paranoia.

Dated: September 10, 1997

Allan Jarsslovstoy

Alan Jaroslovsky
U.S. Bankruptcy Judge, N.D. Cal., Santa Rosa

Does Chapter 7 Bankruptcy
Make Economic Sense?

If you are inclined to file for Chapter 7 bankruptcy,
take a moment to decide whether it makes economic
sense. If filing for Chapter 7 won’t help you out of
your current debt problems, will force you to give up
property you want to keep, or is unnecessary because
of your financial situation, for example, then Chapter 7
might not be the best option.

If you are married, consider the debts and property

of both spouses as you read this section. In Ch. 6,
you will have an opportunity to decide whether you are
better off filing jointly or filing alone.

Are You Judgment Proof?

Most unsecured creditors are required to obtain a court
judgment before they can start collection procedures
such as a wage garnishment or seizure and sale of
personal property. Taxes, child support, and student
loans are exceptions to this general rule. If your debts
are mainly of the type that require a judgment, the next
question is whether you have any income or property
that is subject to seizure by your creditors if they obtain
a judgment. For instance, if all of your income comes
from Social Security (which can’t be taken by creditors),
and all of your property is exempt (see Ch. 3), there is
nothing your creditors can do with their judgment. That
makes you judgment proof. While you may still wish to
file for bankruptcy to get a fresh start, nothing bad will
happen to you if you don't file, no matter how much
you owe. For more on what it means to be judgment
proof, see “Alternatives to Chapter 7 Bankruptcy,” below.

Even though you may be judgment proof, you may
want to file for bankruptcy to stop harassment by
your creditors. In most cases, you can stop creditors
from making telephone calls to your home or work by
simply telling them to stop. You can also send them a
letter like the one shown below, which almost always
does the trick.

If a creditor continues to harass you after you
have given written notice, you can sue the creditor
under the Fair Debt Collection Practices Act (15 U.S.C.
§§ 1692-16920) for any damage you suffer (such as
medical conditions caused by the harassment) and
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statutory damages of up to $1,000. You can also collect
attorneys’ fees, so you should be able to find an
attorney who will represent you without requiring you
to pay a retainer up front. Your state may have similar
legal protections against creditor harassment—and
additional remedies for violations of the law. For more
information on illegal debt collection practices, see
Solve Your Money Troubles, by Robin Leonard and John
Lamb (Nolo).

Sample Letter Telling Collection Agency
to Stop Contacting You

Sasnak Collection Service
49 Pirate Place
Topeka, Kansas 69000

November 11, 2007
Attn: Marc Mist

Re: Lee Anne Ito
Account No. 88-90-92
Dear Mr. Mist:

For the past three months, | have received several
phone calls and letters from you concerning an
overdue Rich’s Department Store account.

This is my formal notice to you under 15 U.S.C.

§ 1692c(c) to cease all further communications with
me except for the reasons specifically set forth in the
federal law.

This letter is not meant in any way to be an
acknowledgment that | owe this money.

Very truly yours,

Lee Anne Jto

Lee Anne Ito

Will Bankruptcy Discharge Enough
of Your Debts?

Certain categories of debts may survive Chapter 7
bankruptcy, depending on the circumstances. These are
commonly referred to as nondischargeable debts—and
it may not make much sense to file for Chapter 7
bankruptcy if your primary goal is to get rid of them.

There are three categories of nondischargeable debts:

e debts that always survive bankruptcy

e debts that survive bankruptcy unless the

bankruptcy court rules that a particular exception
applies, and

e debts that survive bankruptcy only if the

bankruptcy court says that they should.

If most of your debts are the kind that automatically
survive bankruptcy or that survive unless a particular
exception applies, hold off on filing your Chapter
7 bankruptcy until you have at least read Ch. 9 and
learned what is likely to happen to these debts in your
case. In particular, you should be concerned about:

e back child support and alimony

e debts other than support that arise from a marital

settlement agreement or divorce decree

e student loans

e government fines, penalties, or court-ordered

restitution

e tax arrearages (including debts incurred to pay a

tax arrearage—for example, if you used a credit
card to pay back taxes), and

e court judgments for injuries or death resulting

from your drunk-driving convictions.

The following types of debts can survive bankruptcy,
but only if the creditor mounts a successful challenge to
them in the bankruptcy court:

e debt incurred on the basis of fraud, such as lying

on a credit application or writing a bad check

e debt for luxury items that you recently bought on

credit with no intention of paying for them

e debt from willful and malicious injury to another

person or another’s property, including assault,
battery, false imprisonment, libel, and slander,
and

e debt from larceny (theft), breach of trust, or

embezzlement.
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Sorting It All Out

If your debt load consists primarily of debts that

will be discharged unless a creditor convinces the
court that they shouldn’t be, it may make sense

to file for bankruptcy and hope that the creditor
doesn’t challenge the discharge. Many creditors
don’t—mounting a challenge to the discharge of a
debt usually requires a lawyer, and lawyers don’t
come cheap. Also, many lawyers advise their clients
to write off the debt rather than throw good money
after bad in a bankruptcy court challenge.

If your debt load consists primarily of debts that
will survive your bankruptcy unless you convince
the court otherwise, you must decide whether
the debts are large enough to warrant paying an
attorney to argue your position in court that the
debts should be discharged. For example, if you
owe $50,000 in student loans and have a good
argument that they should be discharged, it will be
worth your while to file for bankruptcy and pay an
attorney $1,000 to push the issue. (You could also
do this yourself, although this sort of procedure
is difficult to navigate without competent expert
help.) If, on the other hand, the amount in question
is small and your chances of victory slim, you may
choose to forgo bankruptcy altogether.

Chapter 13 might be a better choice. In some

situations, Chapter 13 offers relief that is not
available in Chapter 7. For example, if you are facing
foreclosure on your home because of mortgage defaults, or
if you have debts that you can discharge in Chapter 13 but
not in Chapter 7, you might want to consider using Chapter
13. See “Pay Over Time With Chapter 13 Bankruptcy,”
below, for more information.

Will a Cosigner Be Stuck With Your Debts?

If someone else cosigned a loan or otherwise took on

a joint obligation with you, that person can be held
wholly responsible for the debt if you don’t pay it. If
you receive a Chapter 7 bankruptcy discharge, you may
no longer be liable for the debt—but your cosigner

will still be on the hook. Especially if your cosigner is

a friend or relative, you might not want to stick him or
her with your debt burden.

If you have a cosigner whom you want to protect,
you’ll need to use one of the alternatives to Chapter 7
bankruptcy that are outlined below. By arranging to
pay the debt over time, you can keep creditors from
going after your cosigner for payment. And, if you
decide to file for Chapter 13, you can include the debt
in your repayment plan to keep creditors off your
cosigner’s back.

How Much Property Will You
Have to Give Up?

Chapter 7 bankruptcy essentially offers this deal: If you
are willing to give up your nonexempt property (or
exempt property of equivalent value) to be sold for
the benefit of your creditors, the court will erase some
or all of your debt. If you can keep most of the things
you care about, Chapter 7 bankruptcy can be a very
effective remedy for your debt problems. But if
Chapter 7 bankruptcy would force you to part with
treasured property, you may need to look for another
solution.

The laws that control what property you can keep
in a Chapter 7 bankruptcy are called exemptions.
Each state’s legislature produces a set of exemptions
for use by people who are sued in that state. These
same exemptions are available to people who file
for bankruptcy in that state and meet the residency
requirements described below. In 15 states (and the
District of Columbia), debtors who meet the residency
requirements can choose between their state’s
exemptions or another set of exemptions created by
Congress (known as federal bankruptcy exemptions).
States that currently allow debtors this choice are
Arkansas, Connecticut, Hawaii, Massachusetts,
Michigan, Minnesota, New Hampshire, New Jersey,
New Mexico, Pennsylvania, Rhode Island, Texas,
Vermont, Washington, and Wisconsin.

As it does in so many things, California has adopted
its own unique exemption system. Rather than using
the federal exemptions, California offers two sets of
state exemptions for those who meet the residency
requirements described below. As in the 15 states that
have the federal bankruptcy exemptions, people filing
for bankruptcy in California (who meet the residency
requirements) must choose one or the other set of
California’s state exemptions.
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Property that is not exempt can be taken from you
and sold by the trustee to pay your unsecured creditors.
You can avoid this result by finding some cash to pay
the trustee what the property is worth, or convincing the
trustee to accept some exempt property of roughly equal
value as a substitute. Also, if nonexempt property lacks
sufficient value to produce money at a public sale, the
trustee may decide to let you keep it. For instance, few
trustees bother to take well-used furniture or second-
hand electronic gadgets or appliances. These items
generally aren’t worth what it would cost to sell them.

As you’ve no doubt figured out, the key to getting
the most out of the bankruptcy process is to use
exemptions to keep as much of your property as
possible, while erasing as many debts as you can. To
make full and proper use of your exemptions, you’ll
want to:

e learn which exemptions are available to you

e become familiar with the exemptions you can

use, and

e use the available exemptions in the way that lets

you keep more of your treasured property.

Ch. 3 gives step-by-step instructions for figuring out
whether your personal property is exempt under the
state laws available for use in your bankruptcy, and
Ch. 4 covers exemptions for your home. Here, we
provide a brief overview of exemptions.

Domicile Requirements for Using Exemptions

When it passed the new bankruptcy law, Congress
wanted to discourage people from moving to a
new state to take advantage of its more generous
exemptions for homes and other valuable property. To
achieve this goal, the new bankruptcy law imposes:
e a two-year domicile requirement to claim a state’s
exemptions for personal and real property, and
e 2 $136,875 limit on the homestead exemption
you can claim if you didn’t acquire your home
at least 40 months before filing for bankruptcy
(if your state’s homestead exemption is less than
$136,875—as many are—then this rule won’t
affect youw).

Where’s Your Domicile?

Your domicle is the place where you are living and
intend to remain living for the indefinite future, the
place where you work, vote, receive your mail, pay
taxes, bank, own property, participate in public affairs,
register your car, apply for your driver’s license, and
send your children to school. You domicile might be
different from where you are actually living if you
spend time in one state but consider another state to be
your true home. For example, members of the military,
professional athletes, and corporate officials all might
spend significant amounts of time working in another
state or country; their domicle is the state where they
make their permanent home.

Domicile has been defined as “the place where
a man has his true fixed and permanent home and
principal establishment and to which whenever he is
absent he has the intention of returning.” This means
something more than your residence, which generally
means wherever you are living at any given time.
Even if you reside in one state, your domicile may
be elsewhere—and your domicile determines which
exemptions you can use.

If you have not been domiciled in your current state
for at least two years before filing, you must use the
exemptions of the state where you were living for the
better part of the 180-day period ending two years
before your filing date. In other words, if you file for
bankruptcy on January 1, 2008, and you have not lived
in your current state for two years, you will have to
use the exemptions available in the state where you
lived for most of the period between July 5, 2005 and
December 31, 2005. These somewhat bewildering rules
are explained in detail in Ch. 3; the 40-month rule for
claiming the homestead exemption is covered in Ch. 4.
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Property That Is Typically Exempt Property That Is Typically Nonexempt
Certain kinds of property are exempt in almost every In most states, you will have to give up or pay the
state, including: trustee for the following types of property (in legal
e equity in your home, to a certain value terms, these items are “nonexempt”):
(commonly called the homestead exemption) e expensive musical instruments (unless you're a
e equity in a motor vehicle, to a certain value professional musician)
(usually between $1,000 and $5,000) e cameras, camcorders, and personal digital
e reasonably necessary clothing (no mink coats) assistants
e reasonably needed household furnishings and e stamp, coin, and other collections
goods (the second TV may have to go if it has e valuable family heirlooms
any value) e cash, bank accounts, stocks, stock options, bonds,
e household appliances royalties, and other investments
e jewelry, to a certain value e business assets
e personal effects e real estate you're not living in
e life insurance (cash or loan value, or proceeds), e boats, planes, and off-road vehicles
to a certain value e a second car or truck, and
e retirement funds necessary for current support e a second or vacation home.
e tools of your trade or profession, to a certain ) .
value For those with nonexempt property. If it appears

, , that you have a lot of nonexempt property, read
e a portion of unpaid but earned wages, and o .
) ) ) Ch. 3 before deciding whether to file for bankruptcy. That
e public benefits (welfare, Social Security, .

, , chapter helps you determine exactly how much of your
unemployment compensation) accumulated in a .
property is not exempt and suggests ways to:
bank account. . .
¢ buy it from the trustee (if you really want to hold on

to it)
e use exempt property to barter with the trustee, or

Some states also provide a “wildcard” exemption—an
exemption for a set dollar amount that you can apply

to any property that would otherwise not be exempt. .
(See Ch. 3 for more on wildcard exemptions.) Also, if * reta.m the value.of your n(?nexempt property by )
you are using the federal exemptions or the California selling some of it and buyllng exempt property with
“System 2” exemptions and you don’t need to protect the proceeds before you file.

equity in a home, you can use some or all of the
homestead exemption as a wildcard. If Chapter 7 Bankruptcy Won’t Let You

Keep Treasured Property

How Property Is Valued for Exemption Purposes If it looks like Chapter 7 bankruptcy is destined
to come between you and property that you

Under the old rules, you could value your property at

really want to keep, consider filing for Chapter

ezl winett o @ele] grsi o it eit Yo @ T 13 bankruptcy (or using one of the other options

sale. The new bankruptcy law uses a new standard:

”

_ discussed in “Alternatives to Chapter 7 Bankruptcy,
You must value property at what it would cost to below). Chapter 13 bankruptey lets you keep your
buy it from a retail vendor, taking the property’s age
and condition into account. (11 U.S.C. §§ 506 and

527(b).) For cars, this “replacement value” will be

property regardless of its exempt status, as long
as you will have sufficient income over the next

three to five years to pay off all or a portion of your

the retail amount listed in the Kelley Blue Book or unsecured debis and to pay any priority debts you

similar price guides. For other property, you will have have (such as back child support, alimony, and

to use the amount for which similar property is sold taxes) in full. However, even in Chapter 13, you

on eBay, or at used clothing or furniture stores, flea . .
will be required to propose a plan that pays your

markets, and the like. unsecured creditors a total amount that is at least

equal to the value of your nonexempt property.
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Several years ago, John and Louise
inherited a genuine Chinese jade vase, their most
prized possession. It's worth $10,000. They don’t
want to give it up but are in desperate financial
shape, with debts of more than $60,000.

If they file for Chapter 7 bankruptcy, their debts
will be discharged, but they will probably lose the
vase, assuming it’s not exempt in their state and
there’s no wildcard exemption available that will
cover its value. In Chapter 13 bankruptcy, however,
they could keep the vase and pay their debts out
of their income over the next three to five years,
provided their payments to their unsecured creditors
over the life of the plan total at least $10,000 (the
value of their nonexempt vase). After several
anguished days, John and Louise decide to file for
Chapter 7 bankruptcy and give up the vase.

John and Louise might be tempted to hide the vase
and hope the trustee doesn’t discover it. That would
be a crime (perjury), for which they could be fined
or jailed. It’s also an abuse of the bankruptcy process
that could get their petition dismissed and prevent
them from filing again for six months and discharging
the debts they listed in their schedules. A much safer
alternative (but still risky in some states) would be to
sell the vase before they file and use the proceeds to
buy exempt property. (See Ch. 3 for information on
when you can do this.) Or, John and Louise might
offer the trustee exempt property in place of the vase.

Over the years, Mari has carefully
constructed an expensive computer system that she
uses primarily for hobbies but also as a work tool
for her marginal desktop publishing business. The
computer system does not qualify for a specific
exemption in her state. Over a substantial period
of time, Mari has also amassed a debt of $100,000,
consisting primarily of bank credit cards, debts,
medical bills, and department store charges.

If Mari files for Chapter 7 bankruptcy, she can
discharge all of her debts, because they are unsecured
and she did not incur them fraudulently. However,
unless a wildcard exemption protects the computer
system’s value, Mari must either surrender most of the
computer equipment so it can be sold for the benefit of
her creditors (though she may be able to keep the pieces

essential to her desktop publishing business) or find a
way to replace them with exempt property of equivalent
value. Mari decides that canceling her debts is far more
important to her than hanging on to the entire system,
and proceeds to file for Chapter 7 bankruptcy.

Alternatives to Chapter 7 Bankruptcy

In many situations, filing for Chapter 7 bankruptcy is
the best remedy for debt problems. In others, however,
another course of action makes more sense. This
section outlines your main alternatives.

Do Nothing

Surprisingly, the best approach for some people who
are deeply in debt is to take no action at all. If you're
living simply (that is, with little income and property)
and look forward to a similar life in the future, you
may be what is known as “judgment proof.” This
means that anyone who sues you and obtains a court
judgment won’t be able to collect—simply because
you don’t have anything they can legally take. (As a
famous song of the 1970s said, “Freedom’s just another
word for nothing left to lose.”) Except in highly unusual
situations (for example, if you are a tax protester or
willfully refuse to pay child support), you can’t be
thrown in jail for failing to pay your debts.

Normally, creditors cannot take your property or
income without first suing you and obtaining a court
judgment (except for taxing authorities and student
loan collectors). However, even if the creditor is armed
with a court judgment, the law prevents creditors
(except the IRS, of course) from taking property
that is exempt under your state’s general exemption
laws, including food, clothing, personal effects, and
furnishings. (See “How Much Property Will You Have
to Give Up?” above.) And creditors won't go after your
nonexempt property unless it is worth enough to cover
the creditor’s costs of seizure and sale.

Before taking property, creditors usually try to go
after your wages and other income. But a creditor
can take only 25% of your net wages to satisfy a court
judgment, unless it is for child support or alimony.
Often, you can keep more than 75% of your wages if
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you can demonstrate that you need the extra amount
to support yourself and your family. Income from a
pension or another retirement benefit is usually treated
like wages. Creditors cannot touch public benefits
such as welfare, unemployment insurance, disability
insurance, SSI, or Social Security.

To sum up, if you don’t have a steady job or other
source of income that a creditor can snatch, or you can
live on 75% of your wages (or perhaps a little more),
you needn’t fear a lawsuit. Similarly, if most of your
property is exempt, there is little the creditor can seize
to repay the debt. In these situations, most creditors
don’t bother trying to collect the debt at all.

Now that you have the good news, here’s some
bad: Judgments usually last for five to ten years, and
they can be renewed for longer periods. In this age
of computers, credit reporting bureaus, and massive
databases that track our every activity, you may have to
live with your decision to do nothing for a long, long
time. And, in many cases, interest on your debt will
continue to accrue, which means the $10,000 you owe
today could become a $100,000 debt in the future.

Even if you are judgment proof, you may be better
off dealing with your debt situation now, either through
bankruptcy or through one of the other alternatives
discussed below. For example, if you don'’t file for
bankruptcy and later receive a windfall—lottery
winnings or an unexpected inheritance—you may lose
the windfall to your creditors. Windfalls you receive
after you file for Chapter 7 bankruptcy, on the other
hand, are yours to keep.

Doing Nothing May Add to Your Tax Obligations

Deciding to simply live with your debts could
increase your tax burdens. The IRS treats certain
forgiven debts (debts for which a creditor agrees to
take nothing or less than is owed) and debts written
off (debts that the creditor has stopped trying to
collect, declared uncollectible, and reported as a tax
loss to the IRS) as taxable income to you. (26 U.S.C.
§ 108.) Any bank, credit union, savings and loan, or
other financial institution that forgives or writes off
all or part of a debt for $600 or more must send you
and the IRS a Form 1099-C at the end of the tax year.
When you file your tax return, you must report the
write-off as income and pay taxes on it.

There are three exceptions to this rule that apply
to consumers. Even if the financial institution issues
a Form 1099-C, you do not have to report the
income if:

o The forgiveness or write-off is intended as a
gift. (This would be unusual.)

¢ You discharge the debt in bankruptcy.

¢ You were insolvent before the creditor agreed
to waive the debt or wrote off the debt.

The Internal Revenue Code does not define
“insolvent.” Generally, it means that your debts
exceed the value of your assets. To figure out
whether you are insolvent, total up your assets and
your debts, including the debt that was forgiven or
written off. If you conclude that you were insolvent
when the debt was written off, you will need to
complete and file IRS Form 982, Reduction of Tax
Attributes Due to Discharge of Indebtedness. You
can find the form and instructions at www.irs.gov.

Negotiate With Your Creditors

If you have some income, or you have assets you're
willing to sell, you may be a lot better off negotiating

with your creditors than filing for bankruptcy. Through
negotiation, you may be able to come up with a new
payment plan that allows you to get back on your feet. Or
you may be able to settle your debt for less than you owe.
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Negotiating with creditors. How to negotiate with
g4 your creditors is covered in detail in Solve Your

Money Troubles, by Robin Leonard (Nolo). That book
explains how to deal with creditors when you owe money
on a variety of debts, including credit cards, mortgage
loans, car loans, child support, and alimony.

Get Outside Help to Design a Repayment Plan

Many people have trouble negotiating with creditors,
either because they don’t have the skills and
negotiating experience to do a good job or because
they find the whole process exceedingly unpleasant.
Indeed, because the ability to negotiate is an art, many
people benefit from outside help.

If you don’t want to negotiate with your creditors,
you can turn to a lawyer or to a credit counseling
agency. These agencies come in two basic varieties:
nonprofit and for profit. They all work on the same
basic principle: A repayment plan is negotiated with all
of your unsecured creditors. You make one monthly
payment to the agency, which distributes the payment
to your creditors as provided in the plan. As long as
you make the payments, the creditors will not take any
action against you. And if you succeed in completing
the plan, one or more of your creditors may be willing
to offer you new credit on reasonable terms.

The nonprofit agencies tend to be funded primarily
by the major creditors (in the form of a commission for
each repayment plan they negotiate) and by moderate
fees charged the user (roughly $20-$25 per plan
negotiated). The for-profit agencies are funded by the
same sources but tend to charge much higher fees.

The big downside to entering into one of the repay-
ment plans is that if you fail to make a payment, the
creditors may pull the plug on the deal and come after
you, regardless of how faithful you’ve been in the past.
When that happens, you may find that you would have
been better off filing for bankruptcy in the first place.
For more on the pros and cons of repayment plans, see
Solve Your Money Troubles, by Robin Leonard (Nolo).

Credit Counseling Agencies Under

the New Bankruptcy Law

As explained above, bankruptcy filers are now
required to get credit counseling. You must get this
counseling from a nonprofit agency that meets a
number of requirements and has been approved
by the U.S. Trustee. If you decide to get help with a
repayment plan, you would do well to choose one
of these agencies—the U.S. Trustee’s office oversees
their operation, which gives you some protection
against fraudulent practices. You can find a list of
approved agencies at the U.S. Trustee’s website, at
www.usdoj.gov/ust.

Pay Over Time With Chapter 13 Bankruptcy

Chapter 13 bankruptcy lets you enter into a court-
approved plan to deal with your debts over three to
five years. Some debts must be paid in full (back taxes
are the most common examples), while others may

be paid only in part. The basic idea is that you must
devote all of your disposable income to whatever
plan is approved by the bankruptcy court. With a few
exceptions, Chapter 13 doesn’t require you to give

up any property—for that reason, it'’s the bankruptcy
of choice for folks who have significant amounts of
nonexempt property or property that has a sentimental
value.

If you do file for Chapter 13 bankruptcy, the
minimum amount you will have to pay to your
unsecured creditors is roughly equal to the value of
your nonexempt property. But you may have to pay
more: The new bankruptcy law provides guidelines for
calculating exactly how much you must pay into your
plan, based on the size of your income:

e If your current monthly income (as defined by the

bankruptcy law—see “Who Can File for Chapter
7 Bankruptcy?” above) is more than the median
family income for your state, you must pay all

of your “disposable income” into your plan for
five years. To calculate your disposable income,
you must use expenses dictated by the IRS,
which could be significantly less than your actual
expenses. This means that you may be obligated
to pay more money into your plan than you
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actually have left over each month, after paying
your bills and living expenses.

e If your current monthly income is less than the
state median, you can propose a three-year
repayment plan. You can also calculate your
disposable income using your actual expenses,
rather than the IRS standards.

To file for Chapter 13 bankruptcy, you fill out the
same forms as in a Chapter 7 bankruptcy and file
them with the bankruptcy court along with a filing
fee of $274. In addition, you must file your most
recent tax return and show that you are current on
your taxes for the last four years. You must also file a
plan to repay your debts under the new bankruptcy
law’s guidelines and serve a copy of the plan on
each of your creditors. With the possible exception
of current payments on your mortgage and car
note, you make payments under the plan directly to
the bankruptcy trustee, who in turn distributes the
money to your creditors. When you complete your
plan, any remaining unpaid balances on unsecured,
dischargeable debts are wiped out.

Chapter 13 requires you to pay off your debts over
time, but few filers pay back 100% of what they owe.
The typical Chapter 13 plan pays 100% of child support
(unless the support has been assigned to a government
agency, in which case the plan might pay a lesser
percentage), back taxes, and other debts classified as
“priority” debts, and some lesser percentage of other
unsecured debts, depending on the debtor’s income
and the value of the debtor’s nonexempt property.

Like Chapter 7 bankruptcy, Chapter 13 bankruptcy
doesn’t wipe out all types of debts. Domestic support
obligations, criminal penalties, certain tax debts,
debts arising from injuries caused by your intoxicated
driving, certain debts or creditors you don't list on
your bankruptcy papers, and debts arising from your
fraudulent conduct all may survive your bankruptcy
filing, whether you file under Chapter 7 or Chapter
13. And, as in Chapter 7, student loan debts will be
discharged only if you can show that repaying the loan
would cause a substantial hardship. (For more on each
of these types of debts, see Ch. 9.) Debts arising from
a civil judgment against you for maliciously or willfully
injuring or killing someone will also survive a Chapter
13 bankruptcy.

In addition to these debts, there are certain debts
that are discharged only in Chapter 13—that is, these
debts will survive Chapter 7 bankruptcy, but will be
wiped out at the end of your repayment plan if you file
under Chapter 13. These debts include:

e marital debts (other than for support) created in a

divorce or settlement agreement

e debts incurred to pay a nondischargeable tax debt

e court fees

e condominium, cooperative, and homeowners’
association fees

e debts for loans from a retirement plan, and

e debts that couldn’t be discharged in a previous
bankruptcy.

You can file for Chapter 13 bankruptcy at any time,
even if you got a Chapter 7 bankruptcy discharge the
day before. However, you can’t get your Chapter 13
discharge until four years have passed since you filed a
previous Chapter 7 case.

If you start, but are not able to finish, a Chapter 13
repayment plan—for example, you lose your job six
months into the plan and can’t make the payments—
the trustee may modify your plan. The trustee may give
you a grace period (if the problem seems temporary),
reduce your total monthly payments, or extend the
repayment period. As long as it looks like you're acting
in good faith, the trustee will try to accommodate and
help you across rocky periods. If it’s clear you won’t
be able to complete the plan because of circumstances
beyond your control, the court might let you discharge
your debts on the basis of hardship. Examples of
hardship would be a sudden plant closing in a one-
factory town, or a debilitating illness.

If the bankruptcy court won’t let you modify your
plan or give you a hardship discharge, you still have
two options:

e You can convert your case to a Chapter 7 bank-
ruptcy (unless you received a Chapter 7 discharge
in a case filed within the previous eight years).

e You can ask the bankruptcy court to dismiss your
Chapter 13 petition, which would leave you in
the same position you were in before you filed,
except you'll owe less because of the payments
you made on your debts. If your Chapter 13
bankruptcy is dismissed, your creditors may add
any interest that was abated during your Chapter
13 case to the total amount you owe.
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Do You Qualify for Chapter 13 Bankruptcy?

Like Chapter 7, there are several requirements
you must meet in order to qualify for Chapter 13
bankruptcy:
¢ You must file as an individual. Only individu-
als, not business entities (such as partnerships
or corporations), can file for Chapter 13.
¢ Your debt must not be too high. Your total
secured debt (debt for which you have pledged
collateral or otherwise gives the creditor
the right to seize property if you don’t pay)
may not exceed $1,010,650, and your total
unsecured debt may not exceed $336,900.
¢ You must be able to propose a legally feasible
repayment plan. If you have sufficient income
to pay all of your priority debts (for instance,
child support and tax debts), make required
monthly payments—and pay back any
arrearages—on your secured debts (such as a
mortgage or car note), and pay at least some
money toward your unsecured debts over the
next five years, you can probably propose a
Chapter 13 plan that will pass legal muster.
One way to figure out whether you can
propose a feasible plan is to take the means
test—an eligibility requirement for Chapter
7 that asks higher income filers to show that
they cannot propose a feasible Chapter 13
repayment plan. If the means test shows that
you will have at least some money left over
each month to pay toward your unsecured
debts, you should be able to come up with
a feasible Chapter 13 plan. The means test is
covered in detail in Ch. 6.

m You may qualify for Chapter 13 even if you don’t
have sufficient disposable income to complete

your plan. The new bankruptcy law assumes that your
monthly income during your plan will be the same as your
average income during the six months before you filed for
bankruptcy. If you lost a job or otherwise experienced a
drop in income during those six months, your actual income
could be quite a bit less than the law assumes it will be. In
addition, certain higher-income filers will have to calculate
their expenses using IRS standards, which are often less than

their actual living expenses. All this means that you may
not be able, as a practical matter, to make the payments
required by a Chapter 13 plan, even if you qualify to file
under the figures used in the new law.

Chapter 13 May Reduce Secured Debts That Are

Heavy With Interest

Chapter 13 bankruptcy allows you to break certain
secured debts into two parts: the part that is
secured by the fair market value of the collateral,
and any part of the debt that is unsecured because
it exceeds the value of the collateral. You must

pay the replacement value of the collateral (the
secured part) in your Chapter 13 plan, but you can
discharge the unsecured portion along with your
other unsecured debts. This procedure is popularly
referred to as a “cramdown.”

For example, people often owe more on a car
than the car is worth. This is because the car note
includes a lot of interest, and most cars depreciate in
value fairly rapidly. In some cases, Chapter 13 allows
you to cram down the debt on the car to the car’s
replacement value (what it would cost to purchase
the car from a retail vendor, considering its age and
condition) and get rid of the rest of the debt over the
life of your plan. You may also be able to cram down
debits for other types of property, including real estate
in some situations. However, there are a couple of
exceptions to the cramdown rule:

¢ You can cram down a car contract only if you

bought the car more than 30 months before
filing for bankruptcy.

¢ You can cram down contracts on other types

of property only if you bought the property
more than a year before filing for bankruptcy.

@4’ Resources for Chapter 13 bankruptcy. For general

d information on Chapter 13 bankruptcy, get a copy
of The New Bankruptcy: Is It Right for You?, by Stephen
Elias (Nolo). If you are interested in filing for Chapter 13
bankruptcy, see Chapter 13 Bankruptcy: Repay Your Debts,
by Stephen Elias and Robin Leonard (Nolo), which provides
all the forms and instructions necessary to complete your
own Chapter 13 bankruptcy.
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Family Farmers Should Consider
Chapter 12 Bankruptcy

Chapter 12 bankruptcy, which is very similar to Chapter
13, is specially designed for family farmers and provides
a way to keep the farm while paying off debts over time.
If you are a farmer, we recommend you speak with a
bankruptcy attorney about Chapter 12 bankruptcy before
choosing to file a Chapter 7 bankruptcy.

Corporations and Partnerships Should
Consider Chapter 11 Bankruptcy

Chapter 11 bankruptcy is usually reserved for corpo-
rations and partnerships. Individuals occasionally file
for Chapter 11 bankruptcy, however, if their debts
exceed either of Chapter 13 bankruptcy’s debt limits
and they think they’ll have enough steady income

to pay off a portion of their debts over a several
year period. This book doesn’t cover Chapter 11
bankruptcies—few bankruptcy attorneys recommend
them for individuals. B
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ne of the most powerful features of bankruptcy

is the automatic stay: a court order that goes into
effect as soon as you file, protecting you from certain
actions by your creditors. The automatic stay stops
most debt collectors dead in their tracks and keeps
them at bay for the rest of your case. Once you file, all
collection activity (with a few exceptions, explained
below) must go through the bankruptcy court—and
most creditors cannot take any further action against
you directly while the bankruptcy is pending.

The purpose of the automatic stay is, in the words
of Congress, to give debtors a “breathing spell”
from their creditors, and a break from the financial
pressures that drove them to file for bankruptcy. In
a Chapter 7 bankruptcy, it serves another purpose
as well: to preserve the status quo at the time you
file. The automatic stay ensures that the trustee—not
your creditors—will be responsible for ultimately
deciding which property you will be able to keep,
which property you will have to give up, and how the
proceeds will be divided if the trustee takes and sells
any of your belongings.

This chapter explains how the automatic stay applies
to typical debt collection efforts, including a couple of
situations in which you might not get the protection
of the automatic stay. It also covers how the automatic
stay works in eviction proceedings, vital information for
any renter who files for bankruptcy.

You don’t need bankruptcy to stop your creditors

from harassing you. Many people begin thinking
about bankruptcy when their creditors start phoning them
at home and on the job. Federal law (and the law of many
states) prohibits this activity by debt collectors once you
tell the creditor, in writing, that you don’t want to be
called. And if you orally tell debt collectors that you refuse
to pay, they cannot, by law, contact you except to send one
last letter making a final demand for payment before filing
a lawsuit. While just telling the creditor to stop usually
works, you may have to send a written follow-up letter.
(You can find a sample letter in Ch. 1.)

Actions Prohibited by the Stay

When you file for any kind of bankruptcy, the
automatic stay goes into effect. It’s “automatic” because
you don’t have to ask the court to issue the stay,

and the court doesn’t have to take any special action
to make it effective—once you file, the stay is in

place, automatically. The stay prohibits creditors and
collection agencies from taking any action to collect
most kinds of debts you owe them—unless the law or
the bankruptcy court says they can.

In some circumstances, the creditor can file an action
in court to have the stay lifted (called a Motion to Lift
Stay). In others, the creditor can simply begin collection
proceedings without seeking advance permission from
the court.

The good news is that the most common type of
creditor collection actions are still stopped dead by the
stay—harassing calls by debt collectors, threatening
letters by attorneys, and lawsuits to collect payment for
credit card and health care bills. This section explains
which collection actions are stopped by the automatic
stay.

Credit Card Debts, Medical Debts, and
Attorney Fees

Anyone trying to collect credit card debts, medical
debts, attorney fees, debts arising from breach of
contract, or legal judgments against you (other than for
child support and alimony) must cease all collection
activities after you file your bankruptcy case. They
cannot:
e file a lawsuit or proceed with a pending lawsuit
against you
e record liens against your property
e report the debt to a credit reporting bureau, or
e seize your property or income, such as money in
a bank account or your paycheck.

Public Benefits

Government entities that are seeking to collect over-
payments of public benefits such as SSI, Medicaid,

or Temporary Assistance to Needy Families (welfare)
benefits cannot reduce or terminate your benefits to get
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that money back while your bankruptcy is pending. If,
however, you become ineligible for benefits, including
Medicare benefits, bankruptcy doesn’t prevent the
agency from denying or terminating your benefits on
that ground.

Debt Associated With Criminal Proceedings

If a case against you can be broken down into criminal
and debt components, only the criminal component
will be allowed to continue—the debt component will
be put on hold while your bankruptcy is pending. For
example, if you were convicted of writing a bad check
and have been sentenced to community service and
ordered to pay a fine, your obligation to do community
service will not be stopped by the automatic stay, but
your obligation to pay the fine will.

IRS Liens and Levies

Certain tax proceedings are not affected by the
automatic stay (see “When the Stay Doesn’t Apply,”
below, for more information). The automatic stay does,
however, stop the IRS from issuing a lien or seizing
(levying against) your property or income.

Foreclosures

Foreclosures are initially stayed by your bankruptcy
filing. However, the stay won’t apply if you filed
another bankruptcy case within the previous two years
and the court, in that proceeding, lifted the stay and
allowed the lender to proceed with the foreclosure. In
other words, the law doesn’t allow you to prevent a
foreclosure by filing serial bankruptcies. For detailed
information on what happens to your home in
bankruptcy, see Ch. 4.

Utilities

Companies providing you with utilities (such as gas,
heating oil, electricity, telephone, and water) may not
discontinue service because you file for bankruptcy.
However, they can shut off your service 20 days after
you file if you don’t provide them with a deposit or
other means to assure future payment. They can also

terminate service if you fail to pay for it after you file.
(See In re Jones, No. 06-10105-RS (D. Mass. 2006).)

One court has found that cable television isn’t a
utility and service can be stopped for failure to pay the
bill before filing for bankruptcy. (In re Darby, 470 F.3d
573 (5th Cir. 2006).)

When the Stay Doesn’t Apply

The stay doesn’t put a stop to every type of collection
action, nor does it apply in every situation. Congress
has determined that certain debts or proceedings are
sufficiently important to “trump” the automatic stay. In
these situations (described in “Actions Not Stopped by
the Stay,” below), collection actions can continue just as
if you had never filed for bankruptcy.

In addition to the specific types of collection actions
that can continue despite the stay, there are circum-
stances in which you can lose the protection of the stay
through your own actions. These are described below
as well.

Actions Not Stopped by the Stay

The automatic stay does not prohibit the following
types of actions from proceeding.

Divorce and Child Support

Almost all proceedings related to divorce or parenting
continue as before—they are not affected by the
automatic stay. These include actions to:
e set and collect current child support and alimony
e collect back child support and alimony from
property that is not in the bankruptcy estate
(see Ch. 3 for more information on what’s in the
bankruptcy estate)
e determine child custody and visitation
e establish paternity in a lawsuit
e modify child support and alimony
e protect a spouse or child from domestic violence
e withhold income to collect child support
e report overdue support to credit bureaus
e intercept tax refunds to pay back child support,
and
e withhold, suspend, or restrict drivers’ and
professional licenses as leverage to collect child
support.
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Tax Proceedings

The IRS can continue certain actions, such as conduct-
ing a tax audit, issuing a tax deficiency notice, demand-
ing a tax return, issuing a tax assessment, or demanding
payment of an assessment.

Pension Loans

The stay doesn’t prevent withholding from a debtor’s
income to repay a loan from an ERISA-qualified
pension (this includes most job-related pensions and
individual retirement plans). See Ch. 3 for more on how
pensions are treated in bankruptcy.

How You Can Lose the Protection of the Stay

Even in circumstances where the stay would otherwise
apply, you can lose its protection through your own
actions. The stay won’t protect you from collection
efforts if:
e you had a previous bankruptcy case pending
within a year of your current bankruptcy filing, or
¢ you don’t meet the deadlines for dealing with
property that serves as collateral for a secured
debt.

Prior Cases Pending

Under the new bankruptcy law, the automatic stay will
last only 30 days if you had a prior bankruptcy case
pending within the year before you file (unless you can
get the court to extend it). (11 U.S.C. §§ 362(c)(3) and
(4).) And if you had two cases pending in the last year,
the automatic stay will never kick in at all (unless the
court orders it).

When is a Case Pending?

If you had a bankruptcy case dismissed within the
last couple of years, you may be wondering exactly
when that case was no longer “pending” and,
therefore, when the one- and two-year time periods
for losing the automatic stay begin to run. This can
be tough to figure out, partly because some cases
remain open long after they are dismissed. The
general rule is that a dismissed case is no longer
pending, even if it continues to be open after that
date. In other words, the one- and two-year periods
start on the date a case is dismissed.

Clayton’s Chapter 7 bankruptcy case
is dismissed by the court on January 20, 2008,
because Clayton missed a deadline for filing
required documents. Before the case is closed,
Clayton files a motion to set aside the dismissal
and be allowed to proceed with his case; the
court denies his motion. The case is ultimately
closed on March 20, 2008. Clayton files for
bankruptcy again on January 21, 2009. Because
at least one year has passed since Clayton’s
previous case was dismissed, he is entitled to the
protection of the automatic stay.

If the automatic stay terminates because of one or
two prior pending cases, the property of the bank-
ruptcy estate—in your current bankruptcy filing—is still
protected. As explained in more detail in Ch. 3, your
bankruptcy estate includes most types of property that
you own or are entitled to receive when you file your
bankruptcy papers, but does not include money earned
or most property received after filing. For example, a
creditor would not be entitled to seize money that was
in your bank account on the date you filed, but could
levy on wages you earned after filing, which are not
part of the bankruptcy estate.

One Dismissal in the Past Year

With a couple of exceptions, if you had a bankruptcy
case pending and dismissed during the previous year
for any reason, voluntarily or involuntarily, the court
will presume that your new filing is in bad faith, and
the stay will terminate after 30 days in your new case.
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You, the trustee, the U.S. Trustee, or the creditor can
ask the court to continue the stay beyond the 30-
day period, but the court will do this only if you (or
whoever else makes the request) can show that your
current case was not filed in bad faith.

The motion to continue the stay must be scheduled
for hearing within the 30-day period after you file for
bankruptcy, and must give creditors adequate notice
of why the stay should be extended. This means the
motion must:

e be filed within several days after you file for
bankruptcy, (unless you obtain an “Order
Shortening Time” from the judge, a simple
procedure)

e be served on all creditors on whom you want the
stay to apply, and

¢ provide specific reasons that your filing was not
in bad faith and the stay should be extended.

When deciding whether to extend the stay beyond
30 days, the court will look at a number of factors to
decide whether your current filing is in good faith. Here
are some of the factors that will work against you:

e More than one prior bankruptcy case was filed by

(or against) you in the past year.

e Your prior case was dismissed because you
failed to file any required documents on time
(for instance, you didn’t give the trustee your
most recent tax return at least seven days
before the first meeting of creditors) or amend
the petition on a timely basis when required
to do so. If you failed to file these documents
inadvertently or because of a careless error, that
won’t help you with the judge—unless you used
an attorney in the prior case. Judges are more
willing to give debtors the benefit of the doubt
here if their attorney was responsible for the
mistake.

e The prior case was dismissed while a creditor’s
request for relief from the stay was pending.

e Your circumstances haven’t changed since your
previous case was dismissed.

Two Dismissals in the Past Year

If you had more than two cases pending and dismissed
during the previous year, no stay will apply in your
current case unless you convince the court, within 30
days of your filing, that your current case was not filed

in bad faith and that a stay should therefore be granted.
The court will look at the factors outlined above, to
decide whether you have overcome the presumption of
bad faith.

Missing Deadlines for Handling Secured Debts

If you have property that secures a debt—that is,
property that the creditor has a right to take if you
don’t pay the debt—you will have to file a Statement of
Intention with the court and serve it on (send or hand it
to) your creditors. The Statement of Intention explains
what you want to do with the collateral. You have
several choices:

e give the property back to the creditor and get
rid of the debt (this is called “surrendering” the
property)

e keep the property and pay the creditor what
it would cost to replace it, given its age and
condition; this is often less than what you still
owe on the debt, or

e keep the property and reaffirm the contract,
which means that you will continue to owe some
or all of the debt after your bankruptcy.

The bankruptcy rules require you to serve this

Statement of Intention within 30 days after filing
your bankruptcy case, and to actually carry out your
stated intention—by giving back the property, paying
its replacement value to the creditor, or signing a
reaffirmation agreement—within 30-45 days after your
first creditors’ meeting (because the law is contradictory
on this time limit, you should take action within 30
days, to be on the safe side). If you don’t meet these
deadlines, the stay will no longer apply to that property
(although it will continue to protect you otherwise). For
example, assume you want to continue paying on your
car note, but you don’t serve your Statement of Intention
on time. The stay will no longer protect your car or
prevent the creditor from repossessing it. The Statement
of Intention is discussed in more detail in Ch. 6; you can
find lots more information on secured debts, including
tips that will help you decide which of these options
makes the most sense in your case, in Ch. 5.
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Evictions

In the past, many people filed for Chapter 7 bankruptcy
to stop the sheriff from enforcing a judgment for
possession (an eviction order). While landlords could
come into court and ask the judge to lift the automatic
stay and let the eviction proceed, many landlords didn’t
know they had this right—and many others didn’t have
the wherewithal to hire attorneys (or the confidence

to handle their own cases). In other words, filing for
Chapter 7 bankruptcy often stopped court-ordered
evictions from proceeding for the duration of the
bankruptcy (typically, four to six months).

Today, things are a bit different. The new bankruptcy
law gives landlords the right to evict a tenant, despite
the automatic stay, if:

e the landlord got a judgment for possession before
the tenant filed for bankruptcy (f the judgment
was for nonpayment of rent, there is a possible
exception to this rule, discussed below), or

e the landlord is evicting the tenant for endangering
the property or the illegal use of controlled
substances on the property.

If the landlord does not already have a judgment

at the time you file, and he or she wants to evict you
for reasons other than endangering the property or
using controlled substances (for example, the eviction
is based on your failure to pay rent or violation of
another lease provision), the automatic stay will prevent
the landlord from beginning or continuing with eviction
proceedings. However, the landlord can always ask the
judge to lift the stay—and courts tend to grant these
requests.

If the Landlord Already Has a Judgment

If your landlord has already obtained a judgment of
possession against you when you file for bankruptcy,
the automatic stay won'’t help you (with the possible
exception described below). The landlord may
proceed with the eviction just as if you never filed for
bankruptcy.

If the eviction order is based on your failure to
pay rent, you may be able to have the automatic stay
reinstated. However, this exception applies only if

your state’s law allows you to stay in your rental unit
and “cure” (pay back) the rent delinquency after the
landlord has a judgment for possession. Here’s what
you’ll have to do to take advantage of this exception:

Step 1: As part of your bankruptcy petition, you must
file a certification (a statement under oath) stating that
your state’s laws allow you to cure the rent delinquency
after the judgment is obtained, and to continue living
in your rental unit. Very few states allow this. To find
out whether yours is one of them, ask the sheriff or
someone at legal aid (if you have legal aid in your
area). In addition, when you file your bankruptcy
petition, you must deposit with the court clerk the
amount of rent that will become due during the 30-day
period after you file.

Once you have filed your petition containing the
certification and deposited the rent, you are protected
from eviction for 30 days unless the landlord success-
fully objects to your initial certification before the
30-day period ends. If the landlord objects to your
certification, the court must hold a hearing on the
objection within ten days, so theoretically you could
have less than 30 days of protection if the landlord files
and serves the objection immediately.

Step 2: To keep the stay in effect longer, you must,
before the 30-day period runs out, file and serve a
second certification showing that you have fully cured
the default in the manner provided by your state’s law.
However, if the landlord successfully objects to this
second certification, the stay will no longer be in effect
and the landlord may proceed with the eviction. As in
Step 1, the court must hold a hearing within ten days if
the landlord objects.

= If you really want to keep your rental, talk to
" . ]
a lawyer. As you can see, these new rules are

somewhat complicated. If you don’t interpret your state’s
law properly, file the necessary paperwork on time, and
successfully argue your side if the landlord objects, you
could find yourself put out of your home. A good lawyer
can tell you whether it's worth fighting an eviction—and, if
so, how to go about it.
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Endangering the Property or lllegal Use of
Controlled Substances

Under the new bankruptcy law, an eviction action will
not be stayed by your bankruptcy filing if your landlord
wants you out because you endangered the property
or engaged in the “illegal use of controlled substances”
on the property. And your landlord doesn’t have to
have a judgment in hand when you file for bankruptcy:
The landlord may start an eviction action against you
or continue with a pending eviction action even after
your filing date if the eviction is based on property
endangerment or drug use.

To evict you on these grounds after you have filed
for bankruptcy, your landlord must file and serve on
you a certification showing that:

e the landlord has filed an eviction action against
you based on property endangerment or illegal
drug use on the property, or

e you have endangered the property or engaged in
illegal drug use on the property during the 30-day
period prior to the landlord’s certification.

If your landlord files this certification, he or she

can proceed with the eviction 15 days later unless,
within that time, you file and serve on the landlord

an objection to the truth of the statements in the
landlord’s certification. If you do that, the court must
hold a hearing on your objection within ten days. If
you prove that the statements in the certification aren’t

true or have been remedied, you will be protected from
the eviction while your bankruptcy is pending. If the
court denies your objection, the eviction may proceed
immediately.

As a practical matter, you will have a very difficult
time proving a negative—that is, that you weren’t
endangering the property or using drugs. Similarly,
once allegations of property endangerment or drug
use are made, it’s hard to see how they would be
“remedied.”

m Landlords can always ask the court to lift the
automatic stay to begin or continue an eviction

on any grounds. Although the automatic stay will kick

in unless one of these exceptions applies, the judge can
lift the stay upon the landlord’s request. And many courts
are willing to do so, because most evictions will have no
effect on the bankruptcy estate—that is, your tenancy isn’t
something that the trustee can turn into money to pay your
creditors. As a general rule, bankruptcy courts are inclined
to let landlords exercise their property rights regardless of
the tenant’s debt problems.

Need help with your landlord? For more informa-
tion on dealing with landlords—including landlords

that are trying to evict you—see Every Tenant’s Legal

Guide, by Janet Portman and Marcia Stewart (Nolo).


http://www.nolo.com/product.cfm/ObjectID/A2A4D8B8-9C21-43D8-929C69E8B7388AC5/104/
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When the Automatic Stay Protects Against Evictions

Judgment obtained prior to bankruptcy

Yes No
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You file certification property or illegal use of
and deposit rent No | drugs
No Yes Yes
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A 4

Landlord files
certification

Landlord successfully
objects to certification
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You cure default and
file second certification
within 30 days
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object to certification
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objects to certification
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Eviction May Proceed Stay Remains in Effect 15 Days After Filing
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his chapter explains what happens to your personal

property when you file for Chapter 7 bankruptcy.
First, we explain what property is subject to the reach
of the bankruptcy court. Next, we cover exemptions:
state and federal laws that determine what property
you can keep when you file for bankruptcy. Happily,
most people find that they can keep virtually all their
personal property through the bankruptcy process.

If some of your property is not exempt, you may be
able to exchange it for exempt items before you file.
Below, we offer suggestions—and important cautions—
if you want to try this.

@ More information on homes and collateral. This
chapter covers personal property only, not real
estate. If you own your home, Ch. 4 explains how to figure
out whether you’ll be able to keep it. And, if you own
personal property that serves as collateral for a debt, that
property is handled a bit differently. The special rules for
these debts (called “secured” debts) are explained in Ch. 5.

Property in Your Bankruptcy Estate

When you file for Chapter 7 bankruptcy, almost
everything you own when you file becomes subject

to the bankruptcy court’s authority. (The exceptions,
listed in “Property That Isn’t in Your Bankruptcy
Estate,” below, include pensions, tuition and individual
education accounts, and, if you are filing alone,
property you own with a spouse as tenants by the
entirety.)

All property subject to the court’s jurisdiction is col-
lectively called your “bankruptcy estate.” With a few
exceptions (discussed below), property you acquire after
you file isn’t included in your bankruptcy estate.

If you originally filed for Chapter 13 bankruptcy and
now want to convert your case to a Chapter 7 bank-
ruptcy, everything you owned on the date you filed
your Chapter 13 petition (and still possess) is the prop-
erty of your Chapter 7 bankruptcy estate. (11 U.S.C. §
348(H)(1)(A).) In one case in which debtors converted
from Chapter 13 to Chapter 7, the trustee required them
to turn over their clothes, $3,660 worth of personal
property, and their family dog, all of which were sched-
uled as nonexempt when they filed for Chapter 13 and
were still in their possession when they converted to
Chapter 7. (In re Jobn, 352 B.R. 895 (N.D. Fla. 2006).)

Using the Information in This Chapter

This chapter will help you:

* Decide whether bankruptcy is appropriate.
Knowing what you own and how much you
can get for it will help you decide whether
or not to file for Chapter 7 bankruptcy. It
may be easier simply to sell off some property
(especially property that you would have to
give up anyway if you filed for bankruptcy)
and pay creditors directly rather than to go
through bankruptcy.

e Determine what property you can keep.
You’ll be able to keep some property no
matter how much it is worth. However,
your right to keep many types of property
in bankruptcy often depends on the value
of your ownership—that is, your equity.

For instance, many states allow you to keep

a car, but only if your equity is less than a
certain amount ($1,500 is a common limit).
If you own considerably more equity, you
will have to turn the car over to the trustee

to be sold (or find a way to pay the trustee
the equivalent value in cash or other exempt
property). After the sale, you'll get $1,500
from the proceeds (in this example), and your
creditors will get the rest.

e Summarize information about your property
before you file. If you decide to file for
bankruptcy, you'll need to fill out forms listing
what property you own, how much it’s worth,
and what you claim as exempt. The work you
do in this chapter can be transferred to those
forms.

Property You Own and Possess

Property that you own and possess—for example,
clothing, books, computers, cameras, TV, stereo
system, furniture, tools, car, real estate, boat, artworks,
and stock certificates—is included in your bankruptcy
estate.
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Property that belongs to someone else is not part
of your bankruptcy estate—even if you control the
property—because you don’t have the right to sell it or
give it away. Here are some examples.

A parent establishes a trust for her child
and names you as trustee to manage the money in
the trust until the child’s 18th birthday. You possess
and control the money, but it’s solely for the child’s
benefit under the terms of the trust; you cannot use it
for your own purposes. It isn’t part of your bankruptcy
estate.

Your sister has gone to Zimbabwe for an
indefinite period and has loaned you her computer
system while she’s gone. Although you might have
use of the equipment for years to come, you don’t
own it. It isn’t part of your bankruptcy estate.

You are making monthly payments on a
leased car. You are entitled to possess the car as long
as you make the monthly payments, but you don’t
own it. It is not part of your bankruptcy estate (but
the lease itself is).

Property You Own but Don’t Possess

Any property you own is part of your bankruptcy
estate, even if you don’t have physical possession of

it. For instance, you may own a share of a vacation
cabin in the mountains but never go there yourself. Or
you may own furniture or a car that someone else is
using. Other examples include a deposit held by a stock-
broker, stock options, contractual rights to a royalty or
commission, or a security deposit held by your landlord
or the utility company.

If you are both the grantor and the trustee of a
revocable living trust, property in the trust is usually
property of your estate, even though you technically
own it as trustee of the trust. (A revocable living trust
is an estate planning tool in which the grantor puts
property in trust to be managed by the trustee, for
the benefit of one or more beneficiaries; it’s revocable
because you can change your mind and revoke it at
any time.) However, if you are the grantor and trustee
of an irrevocable trust (that is, you can’t change your
mind), the property will not be considered part of your
bankruptcy estate.

Property You Have Recently Given Away

People contemplating bankruptcy are often tempted to
unload their property on friends and relatives or pay
favorite creditors before they file. Don’t bother. Property
given away or paid out in anticipation of filing for
bankruptcy is still part of your bankruptcy estate—and
the trustee has the legal authority to take it back. Be
sure to include this property on the Personal Property
Checklist, below.

Giving Away Property

You might be thinking about signing over the title
certificate to an item of property to a relative or

the person you live with, then not listing it in your
bankruptcy papers. This is both dishonest and
foolhardy. On your bankruptcy forms, which you must
sign under penalty of perjury, you must list all property
transactions made within the previous year. Knowingly
failing to report a transaction is perjury—a felony. And,
if the unreported transfer is discovered, the trustee can
seize the item from whoever has it and sell it to pay
your creditors if you didn’t receive a reasonable amount
for the item or if the transfer either left you insolvent or
gave you a big push in that direction.

A prosecution for perjury isn’t the only calamity that
may befall you if you transfer property with the intent
to defraud your creditors. The court may refuse to
discharge any of your debts. (11 U.S.C. § 727(a)(2).)

Paying Off a Favorite Creditor

You can'’t pay a favorite creditor, such as a relative
or friend, before you file for bankruptcy, then leave
your other creditors with less than they would have
otherwise received. Bankruptcy law calls payments and
repossessions made shortly before filing for bankruptcy
“preferences.” The trustee can sue the creditor for the
amount of the preference and make it a part of the
bankruptcy estate, so that it can be distributed among all
of your creditors. In general, a preference exists when
you pay or transfer property worth more than $600 to a
creditor:
e within 90 days before filing for bankruptcy, or
e within one year before filing if the creditor was
close to you—for example, a relative or business
partner, or a corporation owned by you. (11
U.S.C. § 547)
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Transfers to friends are typically judged under the
90-day rule, not the one-year rule. (See In re Steele, 352
B.R. 337 (M.D. Fla. 2006).)

Even though you can’t pay a favorite creditor before
you file, there is nothing to prevent payment after you
file, as long as you do it with postfiling income or
property that isn’t in your bankruptcy estate.

If you are a business debtor—that is, more than half
of your debt arose from your business—a transfer to
a creditor will be considered a preference only if it
exceeds $5,475.

Property You Are Entitled to Receive but Don’t
Yet Possess When You File

Property to which you are legally entitled at the time
you file for bankruptcy is included in your bankruptcy
estate, even if you haven't actually received it yet. The
most common examples are wages you have earned but
have not yet been paid and tax refunds that are legally
owed to you. Here are some other examples:

e vacation or severance pay earned before you filed
for bankruptcy.

e property you've inherited, but not yet received,
from someone who has died. If you're a
beneficiary in the will or revocable living trust
of someone who is alive, the benefactor could
change the will or trust before he or she dies. If
the benefactor has already died, however, you
have a legal right to receive the property.

e property you will receive from a trust. If you
receive periodic payments from a trust but aren’t
entitled to the full amount of the trust yet, the
full amount of the trust is considered property
of your bankruptcy estate and should be listed
on Worksheet B and your bankruptcy papers.
Although the bankruptcy trustee may not be
able to get the money (depending on the type of
trust), you don’t want to be accused of hiding it.

e proceeds of an insurance policy, if the death,
injury, or other event that triggers payment has oc-
curred. For example, if you were the beneficiary of
your father’s life insurance policy, and your father
has died but you haven’t received your money vyet,
that amount is part of your bankruptcy estate.

e alegal claim to monetary compensation
(sometimes called a legal “cause of action”),
even if the value of the claim hasn’t yet been
determined. For example, if you have a claim
against someone for injuring you in a car
accident, you must include this potential source
of money in your bankruptcy papers, even if the
amount you will receive (if any) has not yet been
determined in a lawsuit, settlement agreement, or
insurance claim.

e accounts receivable (money you are owed for
goods or services you've provided). Even if
you don’t think you’ll be paid, that money is
considered part of your bankruptcy estate. It’s the
trustee’s job to go after the money; leaving it off
the bankruptcy forms can get you into trouble.

e money earned (but not yet received) from
property in your bankruptcy estate. This includes,
for example, rent from commercial or residential
real estate, royalties from copyrights or patents,
and dividends earned on stocks.

Proceeds From Property of the
Bankruptcy Estate

If property in your bankruptcy estate earns income or
otherwise produces money after you file for bankruptcy,
this money is also part of your bankruptcy estate. For
example, suppose a contract to receive royalties for
a book you have written is part of your bankruptcy
estate. Any royalties you earn under this contract after
you file for bankruptcy are also property of the estate.
The one exception to this rule is money you earn from
providing personal services after filing for bankruptcy,
which isn’t part of your bankruptcy estate. Continuing
our example, work on a new edition of the book after
you file for bankruptcy would be considered personal
services. The royalties you earn for that new work
would not be part of your bankruptcy estate.

Another example of money that ends up in your
bankruptcy estate (and thus is not yours to keep)
are proceeds from what'’s called a “contingent future
interest.” This bit of legalese refers to money that you
will receive if certain things happen in the future. The
mere possibility that you will receive property after
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filing for bankruptcy is enough to put that property in
your bankruptcy estate once you do file. For example,
in one case an employee had the right to participate in
a profit-sharing plan, but only if he was still employed
by the company at the end of the year. He filed for
bankruptcy before the end of the year, but remained
employed and received a hefty check, which the
trustee claimed belonged to the bankruptcy estate, at
least in part. The court ruled that the debtor’s interest
in the profit sharing plan was a “contingent future
interest” (contingent on whether the debtor remained
employed), and that the check based on that interest
belonged in the bankruptcy estate even though it wasn’t
received until after the filing date. (In re Edwards, 273
B.R. 527 (E.D. Mich. 2000).)

Certain Property Acquired Within 180 Days
After You File

Most property you acquire—or become entitled to
acquire—after you file for bankruptcy isn’t included in
your bankruptcy estate. But there are exceptions. If you
acquire (or become entitled to acquire) certain items
within 180 days after you file, you must report them to
the bankruptcy court—and the bankruptcy trustee may
take them. (11 U.S.C. § 541(a)(5).)

The 180-day rule applies to:

e property you inherit during the 180-day period
(some courts have held that property that passes
to you as a beneficiary of a revocable living trust
is not part of your bankruptcy estate; see, for
example, In re Mattern, 55 Collier Bankr. Cas. 2d
1677 (D. Kan.2006) and Iz re Roth, 289 B.R. 161
(D. Kan. 2003).)

e property (not including alimony) from a property
settlement agreement or divorce decree that goes
into effect during the 180-day period, and

e death benefits or life insurance policy proceeds that
become owed to you during the 180-day period.

You must report these items on a supplemental
form, even if your bankruptcy case is over. You can find
instructions for filing the supplemental form in Ch. 7.

If you convert from Chapter 7 to Chapter 13, the 180-
day period runs from the date you originally filed for
Chapter 7, not from the date you converted to Chapter
13. (In Re Carter, 260 B.R. 130 (W.D. Tenn. 2001).)

Are Stock Options Part of

Your Bankruptcy Estate?

If you own stock options, you have the right to
purchase stock at the price that was assigned
when the stock options were granted. Most of the
time, you have to wait for a while after you get the
options before being able to buy the stock (stock
options “vest” when that waiting period is up).
Making such a purchase is called “exercising your
stock options.” Whether stock options are part

of your bankruptcy estate depends on when you
received them and when they vest.

As a general rule, stock options that you own
when you file for bankruptcy are part of your
bankruptcy estate. In addition, any stock you
purchase by exercising your stock options is also
part of the estate, even if you exercise those options
after you file for bankruptcy. Courts treat these stock
purchases as proceeds earned on property of the
estate.

Sometimes, your stock options do not vest (that
is, you cannot exercise them) until you have been
with your company for a certain period of time. In
that case, your bankruptcy estate will include only
those stock options that have already vested on the
date you file for bankruptcy.

To calculate the value of your stock options,
multiply the number of vested stock options you
own by the difference between your option price
and the fair market value of the stock. (Value of
options = [number of vested stock options] x [fair
market value — option price].) Even if the potential
value of your options is very uncertain, they are still
part of your bankruptcy estate and the trustee will
take them if they are marketable.

Your Share of Marital Property

How much of your marital property—the property you
and your spouse own together—is included in your
bankruptcy estate depends on two factors: (1) whether
you file jointly or alone, and (2) the laws of your state
regarding marital property.
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If you file jointly, all marital property that fits into
one of the categories listed above belongs to your
bankruptcy estate.

However, if you are married and you file for
bankruptcy alone, some marital property may not
be part of your bankruptcy estate. Whether property
is part of the estate depends on whether you live in
a community property, tenancy by the entirety, or
common law property state.

Community Property States

These are the community property states: Alaska

(if the spouses sign a written agreement to treat the
property as community property), Arizona, California,
Idaho, Louisiana, Nevada, New Mexico, Texas, Washing-
ton, and Wisconsin.

In these states, the general rule is that all property
either spouse earns or receives during the marriage
is community property and is owned jointly by both
spouses. Exceptions are gifts and inheritances received
specifically by one spouse, and property owned by one
spouse before the marriage or acquired after permanent
separation—these are the separate property of the
spouse who acquired or received them.

If you are married, live in a community property
state, and file for bankruptcy, all the community
property you and your spouse own is considered part
of your bankruptcy estate, even if your spouse doesn’t
file. This is true even if the community property might
not be divided 50-50 if you were to divorce.

Paul and Sonya live in California, a
community property state. Sonya contributed $20,000
of her separate property toward the purchase of
their house. All the rest of the money used to pay for
the house is from community funds, and the house
is considered community property. If Paul and
Sonya were to divorce and split the house proceeds,
Sonya would be entitled to $20,000 more than Paul
as reimbursement for her down payment. But they
aren’t divorced, and Paul files for bankruptcy without
Sonya. Their house is worth $250,000. Paul must list
that entire value on his bankruptcy papers—that is,
he can’t subtract the $20,000 Sonya would be entitled
to if they divorced.

The separate property of the spouse filing for
bankruptcy is also part of the bankruptcy estate. But
the separate property of the spouse not filing for
bankruptcy is not part of the bankruptcy estate.

Paul owns a twin-engine Cessna as his
separate property (he owned it before he married
Sonya). Sonya came to the marriage owning a grand
piano. Because only Paul is filing for bankruptcy,
Paul’s aircraft will be part of his bankruptcy estate,
but Sonya’s piano won’t be.

You may need to do some research into your state’s
property laws to make sure you understand which of
your property is separate and which is community. See
Ch. 10 for tips on legal research.

Tenancy by the Entirety States

States that recognize some form of tenancy by the
entirety are Delaware, District of Columbia, Florida,
Hawaii, Illinois, Indiana, Maryland, Massachusetts,
Michigan, Missouri, North Carolina, Ohio, Pennsylvania,
Rhode Island, Tennessee, Vermont, Virginia, and
Wyoming.

Real estate (and personal property in some states)

a couple owns as tenants by the entirety belongs to
the marriage, rather than to one spouse or another.

If both spouses file for bankruptcy, the trustee can

use property held in tenancy by the entirety to pay
creditors. If only one spouse files for bankruptcy,

this property is generally exempt from claims for
which only one spouse is liable. Because the property
belongs to the marriage, one spouse cannot give it
away or encumber it with debts on his or her own. The
property is not exempt from debts the couple takes on
jointly, however.

In sum, if none of the filing spouse’s debts are owed
jointly with the nonfiling spouse, property held in
tenancy by the entirety will probably be abandoned by
the trustee, because it cannot be taken and sold for the
benefit of any creditor. We discuss this further in Ch. 4.
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Common Law Property States

If your state is not listed above as a community property
or tenancy by the entirety state, it is a “common
law” property state. When only one spouse files for
bankruptcy in a common law property state, all of that
spouse’s separate property plus half of the couple’s
jointly owned property go into the filing spouse’s
bankruptcy estate.

The general rules of property ownership in common
law states are:

e Property that has only one spouse’s name on a
title certificate (such as a car, a house, or stocks),
is that spouse’s separate property, even if it was
bought with joint funds.

e Property that was purchased or received as a gift
or inheritance by both for the use of both spouses
is jointly owned, unless title is held in only one
spouse’s name (which means it belongs to that
spouse separately, even if both spouses use it).

e Property that one spouse buys with separate funds
or receives as a gift or inheritance for that spouse’s
separate use is that spouse’s separate property
(unless, again, a title certificate shows differently).

Same-Sex Couples and Domestic Partners

If you are in a relationship with someone of the same
sex, you may be wondering whether you can file for
bankruptcy together with your partner—and what effect
bankruptcy will have on property you own together.
Many issues involving same-sex marriage and domestic
partnerships are still up in the air, and, because same-
sex marriage has only recently become a possibility, it
isn’t clear how things will shake out.

If you and your partner have married (Massachusetts
is the only state that currently allows same-sex couples
to marry) or registered as domestic partners in a state
that offers registered partners some of the benefits
of marriage (such as California, Connecticut, Hawaii,
Maine, New Jersey, and Vermont), you might be
considering a joint bankruptcy filing. Thus far, however,
such efforts have not been successful, primarily because
federal law does not recognize same-sex marriage and
allows states to disregard such marriages performed
in other states. This law, known as the Defense of
Marriage Act (DOMA), also defines marriage, for
purposes of federal law, as a union between a man and

a woman. The DOMA has led at least one court to deny
a lesbian couple who had married in Canada the right
to file jointly for bankruptcy.

There is even less certainty as to how state exemp-
tions and property ownership laws will be applied to
same-sex couples who are married or registered in one
of these states. For example, a New Jersey Tax Court
recently allowed a disabled veteran’s claim that the home
he owned with his male partner was exempt from taxes,
because the men had registered as domestic partners
in New Jersey and owned the home in tenancy by the
entirety—a form of property ownership previously
reserved to married couples.

This uncertainty extends only to couples that have
married or registered, however. If you and your partner
are neither married nor registered in a state that gives
partners marriage-like benefits, any property you own
together will be treated like property owned with any
other person: The share that you own will be part of
the bankruptcy estate, and will be subject to the court’s
jurisdiction. Your partner will be treated as a codebtor
on any debts you owe jointly. But your partner will not
be part of your bankruptcy case.

If you and your partner or spouse are considering
filing jointly or have concerns about the treatment of
your debts and property in bankruptcy, you should
consult with a bankruptcy attorney who is familiar with
legal issues facing same-sex couples.

Property That Isn’t in Your
Bankruptcy Estate

Property that is not in your bankruptcy estate is not
subject to the bankruptcy court’s jurisdiction, which
means that the bankruptcy trustee can'’t take it to pay
your creditors under any circumstances.

The most common examples of property that doesn’t
fall within your bankruptcy estate are:

e property you buy or receive after your filing date
(with the few exceptions described in “Certain
Property Acquired Within 180 Days After You
File,” above)

e pensions and retirement plans

o tax-deferred education funds

e property pledged as collateral for a loan, if a
licensed lender (pawnbroker) retains possession
of the collateral
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e property in your possession that belongs to
someone else (for instance, property you are
storing for someone), and

e wages that are withheld, and employer contribu-
tions that are made, for employee benefit and
health insurance plans.

Retirement accounts are exempt, no matter which

exemptions you use. When it passed the new
bankruptcy law in 2005, Congress created a broad
exemption for all types of tax-exempt retirement accounts,
including 401(k)s, 403(b)s, profit-sharing and money
purchase plans, IRAs (including Roth, SEP, and SIMPLE
IRAs), and defined-benefit plans. These exemptions are
unlimited—that is, the entire account is exempt, regardless
of how much money is in it—except in the case of
traditional and Roth IRAs. For these types of IRAs only, the
exemption is limited to a total value of $1,095,000 per
person (this figure will be adjusted every three years for
inflation). These accounts are exempt regardless of whether
you use the federal or a state exemption system.

Under the new bankruptcy law, funds placed in
a qualified tuition program or Coverdell education
savings account are also not part of your bankruptcy
estate, as long as:

e you deposit the funds into the account at least

one year before filing for bankruptcy, and

e the beneficiary of the account is your child,

stepchild, grandchild, step-grandchild, or in some
cases, foster child.

Funds placed in the account more than two years
before you file are excluded from the bankruptcy estate
without limit. However, you can exclude only $5,475 of
the contributions you make between one and two years
before filing. And contributions made within the year
before filing are not excluded at all.

m Experts disagree over how to interpret this
provision. Some believe that, although the statute
appears to exclude all contributions made more than two
years before filing, the total exclusion for educational
accounts and tuition program will be capped at $5,475,
regardless of when the funds were deposited. Talk to

a bankruptcy lawyer if you need more information

on this issue.

Property You Can Keep

Your property is everything you own. If you own your
own home (or you have any ownership interest in land
or buildings of any kind), you are the proud owner of
what is called “real property.” If you don’t own any
real estate, everything you own is considered personal
property.

When filing for Chapter 7 bankruptcy, you may
be able to keep your home. (See Ch. 4 for more
information.) However, you will probably have to give
up any other real estate you own, which will be sold
for the benefit of your creditors. You will also be able to
keep some or all of your personal property. How much
you get to keep will depend on whether the property
is considered exempt under the state exemption system
available to you (or under the federal exemption statute,
if the state where you file allows you to choose between
the federal and state exemptions).

This section describes how exemptions work and
how to figure out which exemptions you can use.
Once you know which exemptions are available to
you, you can start applying those exemptions to your
personal property to figure out which items you’ll be
able to keep. To help you keep track, we’ve included a
Personal Property Checklist, which you can use to take
an inventory of your property. Then, using the Property
Exemption Worksheet, you’ll be able to figure out, item
by item, whether you’ll be able to hang on to your

property.

How Exemptions Work

Figuring out exactly what property you're legally
entitled to keep if you file for bankruptcy takes some
work, but it’s very important. It’s your responsibility—
and to your benefit—to claim all exemptions to which
you're entitled. If you don’t claim property as exempt,
you could lose it unnecessarily to your creditors.

Exempt property is the property you can keep
during and after bankruptcy. Nonexempt property is
the property that the bankruptcy trustee is entitled to
take and sell to pay your creditors. Therefore, the more
you can claim as exempt, the better off you are.

In Ch. 1, we explained that each state’s legislature
produces a set of exemptions for use by people who
are residents of that state. Fifteen states (and the District
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of Columbia) allow debtors to choose between their
state’s exemptions or another set of exemptions created
by Congress (called federal bankruptcy exemptions).
States that currently allow debtors this choice are Ar-
kansas, Connecticut, Hawaii, Massachusetts, Michigan,
Minnesota, New Hampshire, New Jersey, New Mexico,
Pennsylvania, Rhode Island, Texas, Vermont, Washing-
ton, and Wisconsin. You have to choose one system or
the other—you can’t mix and match some exemptions
from one and some from the other. However, if you use
one system when you first file your petition and later on
decide that the other system would work better for you,
you can amend Schedule C—the form where you list
your exemption claims—to change systems.

California has adopted its own unique exemption
system. Although California doesn’t allow debtors to
use the federal exemptions, California offers two sets
of state exemptions. With a few important exceptions,
the alternative California exemptions are the same as
the federal exemptions. As in the 15 states that have
the federal bankruptcy exemptions, people filing for
bankruptcy in California must choose one or the other
set of California’s state exemptions.

You might be able to keep your nonexempt

property. You won't have to surrender a specific
item of nonexempt property to the trustee if you pay the
property’s value in cash, or if the trustee is willing to accept
exempt property of roughly equal value instead. Also, the
trustee might reject or abandon the item if it would be too
costly or cumbersome to sell. In that case, you also get to
keep it. So when we say that you have to give up property,
remember that you still might be able to barter with the
trustee to keep it.

Types of Exemptions

Both state and federal exemptions come in several basic
flavors.

Exemptions to a Limited Amount

Some exemptions protect the value of your ownership
in a particular item only up to a set dollar limit. For
instance, the New Mexico state exemptions allow you
to keep $4,000 of equity in a motor vehicle. If you
were filing for Chapter 7 bankruptcy in that state and
using the state exemption list, you could keep your car
if it was worth $4,000 or less. You could also keep the

car if selling it would not raise enough money to pay
what you still owe on it and give you the full value of
your $4,000 exemption. For example, if you own a car
worth $20,000 but still owe $16,000 on it, selling it would
raise $16,000 for the lender and $4,000 for you (thanks
to the exemption). The trustee wouldn't take the car
because there would be nothing left over to pay your
other creditors. Instead, you would be allowed to keep
it as long as you are—and remain—current on your
payments.

However, if your equity in the car exceeded the $4,000
exemption, the trustee might sell the car to raise money
for your other creditors. To continue our example,
let’s say you owe only $10,000 on that car. Selling the
car for $20,000 would pay off the lender in full, pay
your $4,000 exemption, and leave a portion of the
remaining $6,000 (after the costs of sale are deducted)
to be distributed to your other creditors. In this scenario,
you are entitled to the full value of your exemption—
$4,000—but not to the car itself.

Exemptions Without Regard to Value

Another type of exemption allows you to keep
specified property items regardless of their value.

For instance, the Utah state exemptions allow you to
keep a refrigerator, freezer, microwave, stove, sewing
machine, and carpets with no limit on their value. For
comparison purposes, another Utah state exemption
places a $500 limit on “heirlooms, sofas, chairs, and
related furnishings.” Go figure.

Wildcard Exemptions

Some states (and the federal exemption list) also
provide a general-purpose exemption, called a wild-
card exemption. This exemption gives you a dollar
amount that you can apply to any type of property.

If you play poker, you undoubtedly have played a
game where a particular card is designated a wildcard,
which means you can use it as a queen of diamonds,
a two of spades, or any other card you want to make
the most of the other cards in your hand. The same
principle applies here. For example, suppose you own
a $3,000 boat in a state that doesn’t exempt boats but
does have a wildcard of $5,000. You can take $3,000
of the wildcard and apply it to the boat, which means
the boat will now be considered exempt. And if you
have other nonexempt property, you can apply the
remaining $2,000 to that property.
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You can also use a wildcard exemption to increase
an existing exemption. For example, if you have $5,000
worth of equity in your car but your state only allows
you to exempt $1,500 of its value, you will likely lose
the car. However, if your state has a $5,000 wildcard
exemption, you could use the $1,500 motor vehicle
exemption and $3,500 of the wildcard exemption to
exempt your car entirely. And you’d still have $1,500
of the wildcard exemption to use on other nonexempt

property.
Why State Exemptions Vary So Much

Each state’s exemptions are unique. The property you
can keep, therefore, varies considerably from state to
state. Why the differences? State exemptions are used
not only for bankruptcy purposes but also to shelter
property that otherwise could be taken by creditors
who have obtained court judgments. The exemptions
reflect the attitudes of state legislators about how
much property, and which property, a debtor should
be forced to part with when a victorious creditor
collects on a judgment. These attitudes are rooted in
local values and concerns. But in many cases there is
another, more pressing, reason why state exemptions
differ. Some state legislatures have raised exemption
levels in recent times, while other states last looked at
their exemptions many decades ago. In states that don’t
reconsider their exemptions very often, you can expect
to find lower dollar amounts.

New Domicile Requirements for Using State
Exemptions

Prior to the new bankruptcy law, filers used the
exemptions of the state where they lived when they
filed for bankruptcy. Under the new rules, however,
some filers will have to use the exemptions of the
state where they used to live. Congress was concerned
about people gaming the system by moving to states
with liberal exemptions just to file for bankruptcy. As
a result, it passed domicile requirements filers have to
meet before they can use a state’s exemption system.
(As explained in Ch. 1, your domicile is where you
make your permanent home—where you get mail,
vote, pay taxes, and so on—even if you are temporarily
living elsewhere due to work or military service.)

Here are the new rules that apply to exemptions for
everything but a home:

e If you have made your domicile in your current
state for at least two years, you can use that
state’s exemptions.

e If you have had your domicile in your current
state for more than 91 days but less than two
years, you must use the exemptions of the state
where you were domiciled for the better part of
the 180-day period immediately prior to the two-
year period preceding your filing.

e If you have had your domicile in your current
state for fewer than 91 days, you can either file in
the state where you lived immediately before (as
long as you lived there for at least 91 days) or wait
until you have logged 91 days in your new home
and file in your current state. Once you figure out
where you can file, you'll need to use whatever
exemptions are available to you according to the
rules set out above.

e If the state you are filing in offers a choice
between the state and federal bankruptcy
exemptions, you can use the federal exemption
list regardless of how long you've been living in
the state.

e If these rules deprive you of the right to use
any state’s exemptions, you can use the federal
exemption list. For example, some states allow
their exemptions to be used only by current state
residents, which might leave former residents who
haven’t lived in their new home state for at least
two years without any available state exemptions.
(See, for example, In re Underwood, 342 B.R.

358 (N.D. Fla. 2006); In re Crandall, 346 B.R. 220
(M.D. Fla. 2006); and In re West, 352 B.R. 905
(M.D. Fla. 2006)). If you have recently returned to
the U.S. after being domiciled in another country,
and no state exemption system is available to you
under these rules, you are also entitled to use the
federal exemptions.

A longer domicile requirement applies to homestead
exemptions: If you acquired a home in your current
state within the 40 months before you file for
bankruptcy (and you didn’t purchase it with the
proceeds from selling another home in that state),
your homestead exemption will be subject to a cap
of $136,875, even if the state homestead exemption
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available to you is larger. For detailed information on
homestead exemptions, see Ch. 4.

Sammie Jo lives in South Carolina
from July 2006 until January 2008, when she gets
lucky at a casino, moves to Texas, and buys a car
for $15,000. In March 2009, Sammie Jo files for
bankruptcy in Texas. Her car is now worth $14,000.
Because Sammie Jo has been living in Texas for only
14 months—not two years—she can’t use the Texas
exemption for cars, which can be up to $30,000,
depending on the value of other personal property
a filer claims as exempt. Because Sammie Jo filed
in March 2009, she must use the exemptions of the
state where she lived for most of the nine-month
period ending two years before she filed, or March
2007. Sammie Jo lived in South Carolina for the six
months prior to March 2007, so she must use the
South Carolina exemptions. As it turns out, the South
Carolina exemption for cars is only $1,200, which
means that Sammie Jo will probably lose her car if
she uses the South Carolina exemptions.

As it turns out, however, Texas gives filers the
option of using either its state exemptions or the
federal bankruptcy exemptions. Under the new law,
the rules of the state where a person files determine
whether the federal exemptions are available, even
if that person has not lived in the state long enough
to use its state exemptions. This means that Sammie
Jo can use the federal exemptions instead of the
South Carolina state exemptions. Under the federal
exemptions, Sammie Jo is entitled to exempt a
motor vehicle worth up to $3,225—still not enough
to cover her car. But wait. The federal exemptions
also provide a wildcard of $1,075, plus $10,125 of
unused homestead exemption. Sammie Jo doesn’t
own her home, so she can add the entire wildcard of
$11,200 to her $3,225 vehicle exemption, for a total
exemption of $14,425 she can apply to her car.

Julia lived in North Dakota for many
years, until she moved to Florida on January
15, 2008. She files for bankruptcy in Florida on
November 30, 2009. Because she has lived in Florida
for slightly less than two years when she files, she
must use the exemptions from the state where
she lived for the better part of the 180-day period
that ended two years before she filed—which is

North Dakota. As it turns out, Julia’s most valuable
possession is a prepaid medical savings account with
$20,000 in it. While the account would be exempt
under Florida law, North Dakota has no exemption
for this type of property. Nor are the federal
exemptions available in Florida. So the trustee will
probably seize the medical savings account and use
the money in it to pay Julia’s creditors. Had Julia
waited another month and a half to file, she would
have been able to use Florida’s exemptions and keep
her medical savings account.

m These residency requirements may be declared
unconstitutional. Some bankruptcy experts believe
that using residency requirements to discourage bankruptcy

filers from moving may be unconstitutional, because it
burdens filers’ fundamental right to travel. Because this
issue is sure to be raised early on by any attorney whose
client would suffer financial harm due to these residency
requirements, you should check for updates at www.nolo
.com before relying on the information in this section. If
you are interested in reading the leading case on this “right

|//

to travel” issue, see Shapiro v. Thompson, 394 U.S. 618

(1969), available at www.oyez.org/oyez/resource/case/351.

If You Are Married and Filing Jointly

If the federal bankruptcy exemptions are available

in the state where you file and you decide to use
them, you may double all of the exemptions if you
are married and filing jointly. (See Ch. 6 for more

on whether to file jointly.) This means that you

and your spouse can each claim the full amount of
each exemption. If you decide to use your state’s
exemptions, you may be able to double some
exemptions but not others. For instance, in the
California exemption System 1 list, the $2,550 limit
for motor vehicles may not be doubled, but the
$6,750 limit on tools of the trade may be doubled in
some circumstances. In order for you to double an
exemption for a single piece of property, title to the
property must be in both of your names. In Appendix
1, we’ve noted whether a court or state legislature has
expressly allowed or prohibited doubling. If the chart
doesn’t say one way or the other, it is probably safe to
double. However, keep in mind that this area of the
law changes rapidly—legislation or court decisions
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issued after the publication date of this book will not
be reflected in the chart. (See Ch. 10 for information on
doing your own legal research; you can find the latest
exemption laws at www.legalconsumer.com.)

Think Creatively About Exemptions

“Tools of the trade” is a common exemption
category. The term used to mean hand tools, but
now it refers more broadly to the things you need
in order to do the job you rely on for support.
Here are some examples of property that could be
considered tools of the trade in various fields:

e Art camera, scanner (artist)

e Car, truck, or van that is used for more than
just commuting (sales manager, insurance
adjuster, physician, firewood salesperson,
traveling salesperson, real estate salesperson,
mechanic)

e Cream separator, dairy cows, animal feed
(farmer)

¢ Drills, saws (carpenter)

e Electric motor, lathe (mechanic)

¢ Guitar, acoustic amplifier, coronet, violin and
bow, organ, speaker cabinet (musician)

¢ Hair dye, shampoo, cash register, furniture,
dryer, fan, curler, magazine rack (barber,
beauty parlor operator)

¢ Oven, mixer (baker)

* Personal computer, printer (insurance
salesperson, lawyer, accountant)

e Photographic lens (photographer)

* Power chain saw (firewood salesperson)

¢ Sewing machine (tailor)

e Truck (logger, tire retreader, truck driver,
farmer, electrician).

Review the tools of the trade exemption rules
available to you carefully—you may be pleasantly
surprised by what you can keep.

Applying Exemptions to Your Property

The Personal Property Checklist and Property
Exemption Worksheet will help you figure out what
personal property you own and whether you will get to
keep it if you file for bankruptcy. You also can use this
information to complete the official forms that accompany
your bankruptcy petition, if you later decide to file.

Inventory Your Property

If you decide to file for bankruptcy, you will be
required to list all property that belongs in your
bankruptcy estate. Whether or not you can hold on to
that property, or at least some of the property’s value
in dollar terms, depends on what the property is worth
and which exemptions are available to you. The best
way to start figuring out what you’ll be able to keep—
and get a jump on your filing paperwork—is to create
an inventory (list) of your property.

Use the Personal Property Checklist shown below—
you can find a blank, tear-out copy in Appendix 2—to
create an inventory of your possessions. Place a check-
mark in the box next to each item you own. If you are
married and filing jointly, list all property owned by you
and your spouse.
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Cash on hand (include sources)
[ ]In your home
[ ]1In your wallet

[ Under your mattress

Deposits of money (include sources)
(] Bank account
[ ] Brokerage account (with stockbroker)
[] Certificates of deposit (CDs)
[] Credit union deposit
(] Escrow account
[ ] Money market account
[ ] Money in a safe deposit box
[ ] Savings and loan deposit

Security deposits
[ Electric
[ Gas
[ ] Heating oil
[ ] Security deposit on a rental unit
[ ] Prepaid rent
[ ] Rented furniture or equipment
[ ] Telephone
L] Water

Household goods, supplies, and furnishings

[ ] Antiques

[] Appliances

[ ] Carpentry tools
[ ] China and crystal
[ ] Clocks

[ ] Dishes

[ ] Food (total value)

Personal Property Checklist

L] Microwave oven

[ Patio or outdoor furniture
[ Radios

[ ] Rugs

[ ] Sewing machine

[ Silverware and utensils
(] Small appliances

L] Snow blower

[ ] Stereo system

[ ] Telephone and answering machines
[ Televisions

[] Vacuum cleaner

[ ] Video equipment (VCR, camcorder)

Books, pictures, and other art objects; stamp, coin, and
other collections

] Art prints

[ ] Bibles

[ ] Books

[] Coins

[ ] Collectibles (such as political buttons, baseball cards)
(] Family portraits

[ Figurines

(] Original artworks

[] Photographs

[] Records, CDs, audiotapes
[ ] Stamps

[] Videotapes

Apparel
[ ] Clothing
L Furs

[ ] Furniture (list every item; go from room to room so you Jewelry

don’t miss anything)
[ ] Gardening tools
[ ] Home computer (for personal use)
[ ]1ron and ironing board
[ ] Lamps

D Lawn mower or tractor

[ ] Engagement and wedding rings
[ ] Gems

[ ] Precious metals

[ Watches
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Firearms, sports equipment, and other hobby equipment
[ ] Board games
[ ] Bicycle
[ ] Camera equipment
[ ] Electronic musical equipment
[ ] Exercise machine
[ Fishing gear
L] Guns (rifles, pistols, shotguns, muskets)
[ ] Model or remote-controlled cars or planes
[] Musical instruments
[ ] Scuba diving equipment
[ ] Ski equipment
[ ] Other sports equipment

[ ] Other weapons (swords and knives)

Interests in insurance policies
[[] Credit insurance
(] Disability insurance
[[] Health insurance
] Homeowners’ or renters’ insurance
[] Term life insurance

[ ] Whole life insurance
Annuities

Pension or profit-sharing plans
LT IRA
[ ] Keogh
[ ] Pension or retirement plan
[ ]401(k) plan

Stock and interests in incorporated and
unincorporated companies
Interests in partnerships

[J Limited partnership interest

(] General partnership interest

Government and corporate bonds and other
investment instruments

[ ] Corporate bonds
[ Municipal bonds
[] Promissory notes
[] U.S. savings bonds

Accounts receivable
[ ] Accounts receivable from business

[] Commissions already earned

Family support

(] Alimony (spousal support, maintenance) due under court
order

(] Child support payments due under court order

[ ] Payments due under divorce property settlement

Other debts for which the amount owed you is
known and definite

[ ] Disability benefits due
[ ] Disability insurance due

[ ]Judgments obtained against third parties you haven't yet
collected

[ Sick pay earned

[ ] Social Security benefits due

[ ] Tax refund due under returns already filed
[ ] Vacation pay earned

[] Wages due

[ ] Workers’ compensation due

Any special powers that you or another person can exercise
for your benefit, other than those listed under “real estate”

[ ] A right to receive, at some future time, cash, stock, or
other personal property placed in an irrevocable trust

(] Current payments of interest or principal from a trust

[ ] General power of appointment over personal property

An interest in property due to another person’s death

[ ] Any interest as the beneficiary of a living trust, if the
trustor has died

(] Expected proceeds from a life insurance policy where
the insured has died

[ ] Inheritance from an existing estate in probate (the owner
has died and the court is overseeing the distribution of
the property), even if the final amount is not yet known

[ ] Inheritance under a will that is contingent on one or
more events occurring, but only if the owner has died
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All other contingent claims and claims where the amount
owed you is not known, including tax refunds, counter-
claims, and rights to setoff claims (claims you think you

have against a person, government, or corporation, but you

haven'’t yet sued on)

[ ] Claims against a corporation, government entity, or
individual

[ ] Potential tax refund on a return that is not yet filed

Patents, copyrights, and other intellectual property
[] Copyrights
[ ] Patents
[ ] Trade secrets
[] Trademarks

[ ] Trade names

Licenses, franchises, and other general intangibles
[ ] Building permits
[ ] Cooperative association holdings
[ ] Exclusive licenses
[ Liquor licenses
[ ] Nonexclusive licenses
[ ] Patent licenses

[ Professional licenses

Automobiles and other vehicles
L] Car
LI Minibike or motor scooter
] Mobile or motor home if on wheels
[ Motorcycle
[] Recreational vehicle (RV)
U] Trailer
L] Truck
[ Van

Boats, motors, and accessories

[ ] Boat (canoe, kayak, rowboat, shell, sailboat, pontoon,
yacht)

[ ] Boat radar, radio, or telephone

L] Outboard motor

Aircraft and accessories
L] Aircraft

L] Aircraft radar, radio, and other accessories

Office equipment, furnishings, and supplies
[ J Artwork in your office
[] Computers, software, modems, printers
[] Copier
[ Fax machine
[ ] Furniture
[ ] Rugs
[ ] Supplies
[ ] Telephones
[ ] Typewriters

Machinery, fixtures, equipment, and supplies used in business
[ ] Military uniforms and accoutrements

[] Tools of your trade
Business inventory

Livestock, poultry, and other animals
LI Birds
[ Cats
[ ] Dogs
[ ] Fish and aquarium equipment
[ ] Horses
[] Other pets
[ ] Livestock and poultry

Crops—growing or harvested
Farming equipment and implements
Farm supplies, chemicals, and feed

Other personal property of any kind not already listed
(] Church pew
[ ] Health aids (such as a wheelchair or crutches)
[ Hot tub or portable spa
[ ] Season tickets
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Using the Property Exemption Worksheet

Now that you have a comprehensive list of your
property, you can decide how to use the exemptions
available to you to your best advantage. This will
require you to come up with a value for each item,
decide which exemption system to use (if you have a
choice), then figure out how to apply those exemptions
to your property.

To do this, use the Property Exemption Worksheet
in Appendix 2. A portion of the worksheet is set out
below. As you can see, it includes four columns:

1. a description of the property

2. the property’s replacement value

3. the exemption (if any) that applies to the

property, and

4. the number of the statute where that exemption

appears (you’ll need this information when you
complete your bankruptcy forms).

Complete each of these columns following the
instructions below.

Column 1: Using your completed checklist as a guide,
describe each item of property and its location.

For personal property, identify the item (for example,
1994 Ford Mustang) and its location (for example,
residence). For cash on hand and deposits of money,
indicate the source of each, such as wages or salary,
insurance policy proceeds, or the proceeds from selling
an item of property. Although cash on hand is usually
not exempt, you may be able to exempt all or some of

it if you can show that it came from an exempt source,
such as unemployment insurance.

Column 2: Enter the replacement value of each item
of property in Column 1. (Under the former rules,
filers used the market value—what they could get for
the property if they sold it at their own garage sale.
The new bankruptcy law requires filers to use the
replacement value, which is typically a higher figure.)

It's easy to enter a dollar amount for cash, bank
deposits, bonds, and most investment instruments.

For items that are tougher to value, such as insurance,
annuities, pensions, and business interests, you may
need to get an appraisal from someone who has some
financial expertise.

For your other property, estimate its replacement
value—that is, what you could buy it for from a retail
vendor, considering its age and condition. As long as
you have a reasonable basis for your estimates, the
lower the value you place on property, the more of
it you will probably be allowed to keep through the
bankruptcy process. But be honest when assigning
values. Trustees have years of experience and a pretty
good sense of what property is worth. It’s okay to be
wrong as long as you have an arguable basis for the
value you list and briefly explain any uncertainties. If
you can’t come up with a replacement value, leave
this column blank. If you file for bankruptcy, you can
simply indicate that the value is unknown. If the trustee
is concerned about the value, you will be asked at your
creditors’ meeting to provide more detail.

Property Exemption Worksheet

1
Property

1. Cash on hand

2 3 4
Replacement Value Exemption Statute No.
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Here are some tips for valuing specific items:

e Cars. Unfortunately, the new replacement value
requirement doesn’t exactly square with the
way car values are determined by the Kelley
Blue Book, the most common source for car
prices. To be absolutely safe in your estimate,
use the average retail price for your car (based
on its mileage) listed at the website of the
National Automobile Dealers Association, www.
nada.com. If your car is inoperable or in poor
condition (with obvious and significant body
damage or serious mechanical problems), you can
reasonably list whatever you could sell it for on
the open market. Because such cars are not sold
by car dealers, there’s no way to figure out what a
retail merchant would charge for such a car.

¢ Older goods. If the items are sold in used goods
stores (for example, used furniture stores,
Goodwill stores, or hospice outlets), check their
prices. If not, you can check the want ads in a
local flea market or penny-saver newspaper. EBay
is also a good source for values: You can find
retail merchants selling a wide variety of used
goods at www.ebay.com.

e Life insurance. List the current cash surrender value
of your policy (call your insurance agent to find
out what it is). Term life insurance has a cash
surrender value of zero. Don’t list the amount
of benefits the policy will pay, unless you're the
beneficiary of an insurance policy and the insured
person has died.

e Stocks and bonds. Check the listing in a news-
paper business section. If you can’t find the
listing, or the stock isn’t traded publicly, call your
broker and ask what it’s worth. If you have a
brokerage account, use the value from your last
statement. For information on how to calculate
the value of any stock options you own, see “Are
Stock Options Part of Your Bankruptcy Estate?”
above.

¢ Jewelry, antiques, and other collectibles. Any
valuable jewelry or collections should be
appraised.

Add up the amounts in Column 4 and enter the total
in the space provided on the last page.

Ignore liens against your personal property when

computing the property’s value. If you owe money
to a major consumer lender such as Beneficial Finance,
the lender may have a lien on some or all of your personal
property. You can often remove this lien in the course of
your bankruptcy. Similarly, you may have a lien against
your personal property if a creditor has obtained a court
judgment against you. These liens, too, can frequently

be removed. See Ch. 5 to find out more about personal
property liens and your options for dealing with them.

Columns 3 and 4: Identify exemptions for your
personal property.

You can find every state’s exemptions in Appendix 1.
If the state exemption system you're using allows you
to choose the federal exemptions instead of your state’s
exemptions, you can find these listed directly after
Wyoming.

Focus on the property you really want to keep. If

you have a lot of property and get bogged down in
exemption jargon and dollar signs, start with the property
you would feel really bad about losing. After that, if you
are so inclined, you can search for exemptions that would
let you keep property that is less important to you.

If You Can Only Use Your State’s Exemptions

Unless you are using the exemptions for Arkansas,
Connecticut, Hawaii, Massachusetts, Michigan,
Minnesota, New Hampshire, New Jersey, New
Mexico, Pennsylvania, Rhode Island, Texas, Vermont,
Washington, or Wisconsin, you must use your state’s
exemptions.

Step 1: In Column 3, list the amount of the
exemption or write “no limit” if the exemption is
unlimited. In Column 4, list the number of the statute
identified in Appendix 1 for the exemption that may
reasonably be applied to the particular property item. If
you need more information or an explanation of terms,
use the notes at the beginning of Appendix 1 and the
glossary. In evaluating whether your cash on hand and
deposits are exempt, look to the source of the money,
such as welfare benefits, insurance proceeds, or wages.
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Err on the side of exemption. If you can think of a

reason why a particular property item might be
exempt, list it even if you aren’t sure that the exemption
applies. If you later decide to file for Chapter 7 bankruptcy,
you will only be expected to do your best to fit the
exemptions to your property. Of course, if you do misapply
an exemption and the bankruptcy trustee or a creditor

files a formal objection within the required time, you may
have to scramble to keep the property that you mistakenly
thought was exempt.

Step 2: If a particular exemption has no dollar limit,
then apply that exemption to all property items that
seem to fall into that category. If there is a limit (for
instance, $1,000 worth of electronic products), total the
value of all property items you wish to claim under that
exemption. Then compare the total with the exemption
limit. If the total is less than the limit, then there is no
problem. However, if the total is more than the limit,
you may have to either give the trustee enough of the
property to bring your total back under the limit or
apply a wildcard exemption to the extra property, if the
state system you are using has one.

If You Live in California or a State That Allows You
to Choose the Federal Exemptions
If the state system you’re using allows you to use the
federal bankruptcy exemptions or you qualify to use
the California exemptions which give you a choice
between two state systems, you'll need to decide
which exemption system to use. You can'’t use some
exemptions from one system and some from the other.
If you own a home in which you have equity, your
choice will often be dictated by which system gives
you the most protection for that equity. In California,
for example, the homestead exemption in System 1
protects up to $150,000 in equity, while the System 2 list
only protects $18,675. Most homeowners in California
end up choosing System 1, for obvious reasons.
Unless your choice of exemption lists is dictated
by your home equity, you'll be best served by going
through the Property Exemption Worksheet twice. The
first time through, use the state exemptions (or System
1 in California). The second time, use the federal
bankruptcy exemptions (or System 2 in California).

After you apply both exemption lists to your
property, compare the results and decide which
exemption list will do you the most good. You may
find federal exemptions that don’t exist in the state’s
exemption list, or that are more generous than the
state’s exemptions. Or vice versa. You may be sorely
tempted to pluck some exemptions out of one list and
add them to the other list. Again, this can’t be done.
You'll either have to use your state’s exemption list or
the federal bankruptcy exemptions—you can’t mix and
match.

Paula Willmore has lived in Albuquerque,
New Mexico, for several years. Other than clothing,
household furniture, and personal effects, the
only property Paula owns is a vintage 1967 Chevy
Camaro Rally Sport. Paula often checks out local
car magazines and knows that the model she owns
typically sells for about $10,000, although this price
varies by several thousand dollars based on the car’s
condition. Paula wants to know what will happen to
her car if she files for Chapter 7 bankruptcy.

Because Paula has lived in New Mexico for more
than two years, she will use that state’s exemption
rules. Her first step is to locate the exemptions for
New Mexico in Appendix 1. At the bottom of the
New Mexico exemption listings for personal property,
Paula finds an entry for motor vehicles and sees
that the exemption is $4,000. Paula begins to worry
that she may lose her car, which is worth more than
double the exemption limit.

Paula’s next step is to search the New Mexico
state exemptions for a wildcard exemption. (See
above for an explanation of wildcard exemptions.)
Paula discovers (at the bottom of the list) that she
has a $2,500 wildcard exemption that she can apply
to any property, including the Camaro. Add that to
the $4,000 regular motor vehicle exemption, and
Paula can now exempt $6,500. This amount still
doesn’t cover the Camaro’s replacement value, which
means the trustee would probably sell it, give Paula
her $6,500 exemption, and distribute the rest of the
sales proceeds to Paula’s unsecured creditors.
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Paula next checks to see whether New Mexico
allows debtors to use the federal bankruptcy
exemptions. She looks at the top of the exemption
page and sees a note that the federal bankruptcy
exemptions are available in her state. Hoping that
the federal bankruptcy exemptions will give her a
higher exemption limit for her Camaro, she turns to
the end of Appendix 1 (right after Wyoming) and
finds the federal bankruptcy exemption list. Under
personal property she sees a listing for motor vehicles
in the amount of $3,225—not high enough.

Paula examines the federal bankruptcy exemp-
tions to see whether they provide a wildcard
exemption. She discovers that the federal bankruptcy
exemptions let you use up to $10,125 of the
homestead exemption as a wildcard. Because Paula
has no home equity to protect, she can apply most
of the wildcard to the Camaro, in addition to the
federal exemption for motor vehicles of $3,225.
Further, Paula sees that she can get an additional
wildcard exemption of $1,075 under the federal
exemption system, just in case she has other non-
exempt property.

Because Paula is most concerned about keeping
her car, and because the federal bankruptcy
exemptions let her keep her car while the state
exemptions don’t, Paula decides to use the federal
bankruptcy exemption list.

Five Steps to Applying Exemptions

to Your Personal Property

1. Check the exemptions you are using for specific
property items that you want to keep.

2. If the state exemptions don't cover the property
you want to keep (either because they don't
exempt that property at all or because they
exempt less than your property is worth), look for
a wildcard exemption in the state exemption list.

3. If the state also lets you use the federal bankruptcy
exemptions (or you live in California), see
whether a federal exemption (or a System 2
exemption in California) covers your property.

4. If the federal bankruptcy exemptions are
available to you but don’t seem to cover your
property, see whether the federal bankruptcy
wildcard exemption will work.

5. If you have the choice of two exemption systems,
decide which exemption list you want to use.
Don’t mix and match. (In California, if you own
your home and have more than $20,000 in
equity, you'll probably want to use System 1. If
you don’t own a home, System 2 will often be a
better choice.)

Tip #1: Double your exemptions if you're married
and filing jointly, unless the state exemption list
prohibits it. If you're using the federal bankruptcy
exemptions, you may double all exemptions.

Tip #2: While you're figuring out which of your
property is exempt, write down in Column 4 the
numbers of the statutes that authorize each exemption.
(You can find these in Appendix 1.) You will need
this information when you fill out Schedule C of
your bankruptcy papers.
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Using Federal Nonbankruptcy Exemptions

If you are using state exemptions, you are also
entitled to use a handful of exemptions called
“federal nonbankruptcy exemptions.” As the name
suggests, these exemptions are generally used in
cases other than bankruptcies, but you can also
use them in a bankruptcy case. (In California, they
apply only if you're using System 1.)

Skim the list at the end of Appendix 1 to see if any
of these exemptions would help you. If they would,
you can use them in addition to the state exemptions.
If they duplicate each other, though, you cannot add
them together for any one category. For example,
if both your state and the federal nonbankruptcy
exemptions let you exempt 75% of disposable week-
ly earnings, you cannot combine the exemptions to
keep all of your wages—75% is all you get.

Selling Nonexempt Property Before
You File

If you want to reduce the amount of nonexempt
property you own before you file for bankruptcy, you
might consider selling the nonexempt property and
using the proceeds to buy exempt property. Or you
might want to use the proceeds to pay certain types of
debts. But be careful: If the court learns that you sold
the property and believes that you did so in order to
defraud, hinder, or shortchange a creditor, your efforts
to shelter the property will fail. The court will treat any
exempt property you purchase as nonexempt property.
And, if the court believes you acted fraudulently, your
bankruptcy discharge may be at risk.

m Talk to a lawyer first. Before you sell nonexempt
property, consult a bankruptcy attorney. Your local
bankruptcy court may automatically consider these kinds
of transfers attempts to defraud a creditor. The only sure
way to find out what is and isn’t permissible in your area

is to ask an attorney familiar with local bankruptcy court
practices. A consultation on this sort of issue should not
run more than $100 and is well worth the cost if it will help
you hold on to the value of your nonexempt property by
converting it to exempt property.

How to Proceed

There are several ways to turn your nonexempt
property into exempt property.

Replace Nonexempt Property With Exempt Property

You may:

e Sell a nonexempt asset and use the proceeds
to buy an asset that is completely exempt. For
example, you can sell a nonexempt coin collection
and purchase clothing, which in most states is
exempt without regard to value.

e Sell a nonexempt asset and use the proceeds to
buy an asset that is exempt up to the amount
received in the sale. For example, you can sell
a nonexempt coin collection worth $1,200 and
purchase a car that is exempt up to $1,200 in
value.

e Sell an asset that is only partially exempt and use
the proceeds to replace it with a similar asset of
lesser value. For example, if a television is exempt
up to a value of $200, you could sell your $500
television and buy a workable second-hand one
for $200, putting the remaining cash into other
exempt assets such as clothing or appliances.

e Use cash (which isn’t exempt in most states) to buy
an exempt item, such as furniture or work tools.

Pay Debts

If you choose to reduce your nonexempt property by
selling it and using the proceeds to pay debts, keep the
following points in mind:

e It’s usually unwise to pay off a debt that could be
discharged in bankruptcy. Many debts (such as
credit card bills) can be completely discharged in
bankruptcy. The only reason you should consider
paying a dischargeable debt is to pay a debt for
which a relative or friend is a cosigner, so that the
friend or relative is not stuck paying the whole
debt after your liability is discharged. Also, you
might want to pay off a small credit card balance
in order to keep the card out of your bankruptcy
(you don’t have to list it if you don’t owe
anything on it).

¢ If you pay a creditor more than $600, you may want
to wait to file for bankruptcy. You should wait
at least 90 days before you file for bankruptcy
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if the total payments to any one regular “arm’s
length” creditor during that period exceed $600.
Otherwise, the payment may be considered a
preference, and the trustee may be able to get the
money back and add it to your bankruptcy estate.
(11 U.S.C. §§ 547(b), (c)(7), and (f).) If the creditor
you pay is a relative, close friend, or company in
which you are an officer, you should wait at least
one year before filing. The $600 limit applies only
if you owe primarily consumer debts; if you owe
primarily business debts or taxes, you can pay a
creditor up to $5,475 during the 90-day prefiling
period without it being considered a preference.

¢ You can pay regular bills. You can pay regular
monthly bills right up until you file for bankruptcy.
So keep paying your phone bills, rent, and
mortgage.

e Think twice before paying secured debts. If you
want to use the proceeds from nonexempt
property to pay off a debt secured by collateral,
read Ch. 5 of this book first. If the collateral
for the debt isn’t exempt, paying off the debt
won’t do you much good, because the trustee
will take the collateral anyway when you file for
bankruptcy. If the collateral is exempt, you may
be able to keep it even if you don’t pay off the
debt before you file for bankruptcy.

John owes $5,000 on his 2002 Toyota
truck, which is worth $4,000. John sells his non-
exempt musical equipment, pays off the $5,000 note,
and files for bankruptcy. It turns out that John can
exempt only $1,000 in the motor vehicle. The trustee
orders John to turn over the truck, which John does.
The trustee sells the truck and gives John his $1,000
exemption. Not only did John lose his truck, but he
also no longer has his musical equipment.

A better alternative: Because John owes more
on the truck than it’s worth, he could hold on to it
through bankruptcy, making regular payments on
the loan. The trustee would not take the truck away
to sell it, because there would be no money left
for unsecured creditors if the truck were sold with
$5,000 in debt still hanging over it. And John might
be able to hold on to the musical equipment for a
small price paid to the trustee.

You Can Pay Favored Creditors

After You File

You may be tempted to leave certain creditors

off your bankruptcy papers, perhaps because the
creditor is a relative, a local provider of important
services (doctor, lawyer, veterinarian, department
store), or your employer. Unfortunately, bank-
ruptcy requires that all creditors be identified on
the appropriate schedules. However, just because
you got rid of a debt doesn’t mean you can't pay
it—as long as you wait until after you file and don’t
use property of the estate. For instance, if you file
for bankruptcy on March 12, 2008, you can use
income you earn after that date to pay the creditor,
because that income is not part of your bankruptcy
estate. One last point: While you are free to pay off
a discharged debt, the creditor is not permitted to
hound you for it.

m If you own your home. If you own your home and
plan to claim a homestead exemption (see Ch.
4), your exemption can be reduced, dollar for dollar, by
the value of nonexempt property you converted if (1) the
conversion took place in the ten years before you filed for
bankruptcy, and (2) you converted the property to defraud,
cheat, hinder, or delay your creditors. Courts haven’t
clarified exactly what constitutes defrauding, cheating, and
so on. Because the amount of your homestead exemption
often determines whether or not you can keep your
home, however, you should definitely not try to convert
nonexempt property without first talking to a lawyer who
knows how your local bankruptcy court handles this issue.

Six Guidelines for Prebankruptcy Planning

Here are six important guidelines for staying out of
trouble when you’re making these kinds of prebank-
ruptcy transactions.

1. Don’t Convert Nonexempt Property If You Own
Your Home. As noted above, you risk losing some
or all of your homestead exemption if you engage
in this type of prebankruptcy planning. Our
advice is not to do it until you talk to a lawyer.
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2. Accurately report all your transactions on Form
7, the Statement of Financial Affairs. (See Ch. 6
for more on completing the official bankruptcy
forms.) If the subject comes up with the trustee,
creditors, or the court, freely admit that you
tried to arrange your property holdings before
filing for bankruptcy so that you could better get
a fresh start. Courts see frankness about your
prebankruptcy activities as a sign of honorable
intentions. If you lie or attempt to conceal what
you did or why you did it, the bankruptcy trustee
or court may conclude that you had fraudulent
intentions and either not allow the transaction
or—even worse—deny you a bankruptcy
discharge.

3. Sell and buy for equivalent value. If you sell a
$500 nonexempt item and purchase an exempt
item obviously worth $500, you shouldn’t have a
problem. If, however, you sell a $500 nonexempt
item and purchase a $100 exempt item, be
prepared to account for the $400 difference.
Otherwise, the court will probably assume that
you’re trying to cheat your creditors and either
force you to cough up the $400 (if you still have
it) or, possibly, dismiss your bankruptcy case.

4. Sell and buy property at reasonable prices. When
you sell nonexempt property in order to purchase
exempt property, make the price as close to the
item’s market value as possible. This is especially
true if you sell to a friend or relative. If you sell
your brother a $900 stereo system for $100, a
creditor or the trustee may cry foul, and the judge
may agree.

At the other end of the transaction, if you pay
a friend or relative significantly more for exempt
property than it is apparently worth, the court
may suspect that you’re just trying to transfer your
assets to relatives to avoid creditors.

5. Don’t make last-minute transfers or purchases. The
longer you can wait to file for bankruptcy after
making these kinds of property transfers, the less
likely the judge is to disapprove. For example,
judges frequently rule that a hasty transaction
on the eve of filing shows an intent to cheat
creditors. The open, deliberate, and advance

planning of property sales and purchases,
however, is usually considered evidence that
you didn’t intend to defraud. But even this isn’t
foolproof. One court ruled that the debtor’s
deliberate planning more than a year before filing
was evidence of an intent to cheat creditors. This
conflict reinforces our earlier warning: You must
find out your bankruptcy court’s approach before
you sell nonexempt property.

6. Don’t just change the form of property ownership.
Simply changing the way property is held from
a nonexempt form to an exempt form is usually
considered fraudulent.

Although he’s married, Jeff owns a
house as his separate property. Also, Jeff incurred
virtually all of his debts alone, so he plans to file
for bankruptcy alone. In Jeff’s state, the homestead
exemption is only $7,500. Jeff’s equity in his home
is nearly $30,000. Jeff’s state also exempts property
held as tenancy by the entirety, so Jeff transfers
ownership of the house to himself and his wife as
tenants by the entirety. That would normally exempt
the house from all debts Jeff incurred separately. But
because Jeff merely changed the form of property
ownership, rather than buying exempt property or
paying off debts to give himself a fresh start, the
bankruptcy court would probably find the transfer
fraudulent and take Jeff’s house. (Jeff might get
$7,500 from the sale as his homestead exemption,
but not necessarily.)

Community property warning. As mentioned

earlier, if you’re married and live in a community
property state (Alaska, Arizona, California, Idaho, Louisiana,
Nevada, New Mexico, Texas, Washington, or Wisconsin),
the trustee can usually take both your share of community
property and your spouse’s, even if your spouse doesn’t
file for bankruptcy. But if you're tempted to change all or
a portion of the community property into your spouse’s
separate property, beware: Creditors or the trustee are apt
to cry fraud, and the trustee is likely to take the property
anyway.



CHAPTER 3: YOUR PROPERTY AND BANKRUPTCY 65

To give you an idea of what judges consider

improper behavior shortly before filing for bankruptcy, Taking Out Loans to Pay

Nondischargeable Debts

here are some transactions that courts have found to be

fraudulent: Some people are tempted to borrow money to

* A debtor bought goods on credit but never paid discharge debts that aren’t dischargeable—for

for them. He then sold those goods and bought instance, a student loan—and then list the new

property that he tried to exempt. loan as a dischargeable unsecured debt. Be careful

* A debtor with nonexempt property was forced if you do this. A court could consider your actions

into involuntary bankruptcy by a creditor. The fraudulent and dismiss your bankruptcy. If the court

debtor convinced the creditor to drop the forced 2 Frarmn .
doesn’t dismiss your case, the creditor may ask

bankrupicy. Then the debtor sold the nonexempt the court to declare the debt nondischargeable. If

property, purchased exempt property, and filed you take out the loan while you're broke and file

for Chapter 7 bankruptcy. for bankruptcy soon after, you probably will be

¢ A debtor sold nonexempt property that was worth . .

penalized. And, if you borrow money or use your
enough to pay off all her debts (but didn’t pay
them off).

e A debtor sold nonexempt items for amounts well

credit card to pay off a nondischargeable tax debt,
you will not be able to discharge the loan or credit
card charge in a Chapter 7 bankruptcy (although

below what they were worth. you could in a Chapter 13 bankruptcy). (11 U.S.C.

¢ A debtor sold valuable property to a nonfiling § 523(2)(14).)

spouse for one dollar.

¢ A debtor transferred nonexempt property the day u
after a creditor won a lawsuit against him, then
filed for bankruptcy.

e A debtor in a state with an “unlimited” homestead
exemption sold all her nonexempt property and
used the proceeds to pay off a large portion of
her mortgage.

¢ A debtor bought a piano and harpsichord and
a whole life insurance policy, all exempt in his
state. He didn’t play either instrument, and he had
no dependents who needed insurance protection.
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f you own a home, Chapter 7 bankruptcy may not
be the best strategy to deal with your debts. Before
you decide to file, you must be aware of two important

points:

e Chapter 7 bankruptcy won't ultimately prevent
a foreclosure on a mortgage or deed of trust,
although the automatic stay (see Ch. 2) will put
it on hold while your bankruptcy case is pending
(unless the creditor gets the judge to authorize
the foreclosure). If you want to keep your home,
you must keep making your mortgage payments
before, during, and after bankruptcy. If you've
already missed mortgage payments, you'll have
to make them up to prevent foreclosure. (See
“If You're Behind on Your Mortgage Payments,”
below.)

e If you have nonexempt equity in your home (that is,
equity that isn’t protected by a homestead or other
exemption), you risk losing your home if you file
for Chapter 7 bankruptcy—assuming the amount of
equity will cover the costs of sale and then some.
(Real estate exemptions are discussed in “Will You
Lose Your Home?” below.)

Chapter 13 bankruptcy provides many opportunities
for saving a home that are unavailable to a Chapter 7
filer. For more information, see Chapter 13 Bankruptcy:
Repay Your Debts, by Stephen Elias and Robin Leonard
(Nolo).

This chapter explains how filing for Chapter 7
bankruptcy—or pursuing alternative strategies—affects
your ability to hold on to your home. Of course,
your home isn’t your only consideration in deciding
whether or not to file for bankruptcy, so make sure to
read Ch. 1 of this book before making the decision.

If you're still uncertain about what to do after reading
these chapters, see a bankruptcy lawyer. If your home
is important to you, it’s worth spending some extra
money to get some professional help.

m Be aware of the following:

¢ The procedures and strategies discussed in this
chapter can be complex. We recommend you
talk to a bankruptcy lawyer before filing. A
mistake in estimating your equity or applying
a homestead exemption could cost you your
home.

* We offer this information to make you aware of
several options that may be available to you. Your
state’s laws may give you additional rights that are
not listed here.

e If you own two homes, or you want to protect equity
in a home that is not your residence, a consultation
with a bankruptcy lawyer is a must.

¢ The rules for how community property and “tenancy
by the entirety” ownership is treated in bankruptcy
can get complex when only one spouse files. If you
are married, own your home, and plan on filing
alone, see a bankruptcy lawyer first.

How Bankruptcy Affects a Typical
Homeowner

Here’s an overview of how bankruptcy affects you as a
homeowner.

Mortgage Payments

You must keep making your mortgage payments. As
you probably know all too well, you don’t really “own”
much of your home—a bank or other lender that has a
mortgage or deed of trust on the home probably owns
most of it. (Throughout this chapter, we use the term
“mortgage” to include deeds of trust.)

Until the mortgage is paid off, the lender has the
right to foreclose if you miss mortgage payments.
Chapter 7 bankruptcy doesn’t change this.

Sometimes, mortgage holders refuse to accept
payments from a debtor who is in bankruptcy. If you
make your payments but the lender rejects them,
create a separate bank account in which to deposit
the payments each month—and be prepared to make
your account current whenever the lender agrees
to start accepting payments. Why create a separate
bank account? If you leave that money in your regular
bank account, you may end up spending it on other
necessities, and not have it available at the end of your
bankruptcy. For example, if your mortgage payment is
$1,500 a month, and your bankruptcy lasts four months,
you may be in hock for $6,000. That’s a lot of money
that you might be tempted to spend unless you lock it
away in its own dedicated account.
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Liens on Your House

Bankruptcy won'’t eliminate liens on your home that
were created with your consent or certain nonconsen-
sual liens (such as tax liens or mechanics’ liens). If
you've pledged your home as security for loans other
than your mortgage—for example, you took out a
home equity loan or second mortgage—or a creditor
such as the IRS has recorded a lien, those creditors, too,
have claims against your home.

If there is a judgment lien on your home—that is, if
a creditor sued you, obtained a court judgment, and
recorded a lien at the land records office—you may be
able to get rid of the lien entirely without paying a cent
to the lienholder. And, in some states, if your home is
sold in bankruptcy, you will get your homestead amount
ahead of secured creditors holding judicial liens.

You can get rid of the lien created by a judgment
by filing a “motion to avoid a judicial lien.” You may

also be able to get rid of some liens by filing a sepa-
rate lawsuit in bankruptcy court. We explain these
procedures in Ch. 5.

Keeping Your House

Even if you keep up with your mortgage payments, you
may still lose your house unless a homestead exemption
protects your equity (the difference between what your
house is worth and what you owe the mortgage lender
and all lienholders). If you were to sell your home
today, without filing for bankruptcy, the money raised
by the sale would go first to the mortgage lender to
pay off the mortgage, then to lienholders to pay off the
liens, and finally to pay off the costs of sale and any
taxes due. If anything were left over, you'd get it.

If you file for bankruptcy and the trustee has your
house sold, the creditors will get paid in pretty much
the same order, with one big difference. In a bank-

$I00,000A
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e (Exempt Equity) ($35,000)
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If you have nonexempt equity in your home, the trustee
will sell it. Here, the homeowner’s total equity is $60,000
($100,000 [value of home] — $40,000 [mortgages and
liens against home]). The homeowner’s nonexempt equity
is $25,000 ($60,000 [total equity] — $35,000 [homestead
exemption]). Because the homeowner has $25,000 in
nonexempt equity, the trustee will sell the house and use
the nonexempt equity to pay unsecured creditors.

How a Homestead Exemption Works: An Example

This chart applies only to those states that use dollar-amount homestead exemptions. If your state bases the homestead exemption

on acreage, your lot size will determine whether or not you keep your home. (See “Will You Lose Your Home?” below.)

This example is based on a home worth $100,000, with a $35,000 homestead exemption.

f"&tIOO,OOOA
Your Share Homestead Amount
° (Exempt Equity) ($35,000)
5
e
s Mortgage Holder’s & Amount of .
s Lienholders’ Share Mortgages and Liens
($70,000)
$0-

If you don’t have any nonexempt equity, the trustee won’t
sell your home. Here, the homeowner’s total equity is
$30,000 ($100,000 [value of home] — $70,000 [mortgages
and liens against home]). The homeowner doesn’t have
any nonexempt equity ($30,000 [total equity] — $35,000

[homestead exemption] = less than zero).
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ruptcy sale, whatever is left after the mortgages, liens,
costs of sale, and taxes have been paid goes not to you,
but to your unsecured creditors—unless a homestead
exemption entitles you to some or all of it.

As a practical matter, the trustee won'’t bother to
sell your house if there will be nothing left over for
your unsecured creditors. Thus, the amount of your
homestead exemption often determines whether or not
you'll lose your home in bankruptcy.

If the bankruptcy trustee calculates that there would
be leftover proceeds from a sale of your home to give
to your unsecured creditors, the trustee will, almost
always, take your home and sell it at auction to get that
money, unless you can pay the trustee the amount that
your unsecured creditors would get from the sale.

If your property appreciates in value after your
bankruptcy filing date, some courts have found that
the value of that appreciation technically belongs to
the trustee. (See In re Farthing, 340 B.R. 346 (D. Ariz.
20006); In re Reed, 940 F.2d 1317 (9th Cir. 1991).) While
your equity may be protected by your state’s homestead
law when you file, it might not be fully protected six
months or a year after you file, if your bankruptcy court
follows these cases. For example, assume the equity
in your home is $100,000 and your state’s homestead
exemption is $100,000. In that case your entire equity
is protected. But if, while your bankruptcy is still
open, your home appreciates significantly in value, the
trustee may be able to sell the home, give you your
exemption, and pay the appreciated value to your
unsecured creditors.

During the recent housing bubble, trustees were
known to keep bankruptcies open in the hope that the
debtor’s home would appreciate sufficiently in value to
warrant a sale. To counter this, debtor’s attorneys were
asking courts to order their clients’ cases closed as soon
as possible. If you find yourself in a similar situation—
that is, your home is rapidly appreciating in value—ask
the court to close your case and hire an attorney if you
run into problems. It will be worth it.

We explain how to figure out whether a homestead
exemption will prevent the trustee from selling your
home in “Will You Lose Your Home?” below

If You’re Behind on Your
Mortgage Payments

If you're behind on your mortgage payments but want
to keep your house, your first strategy should be to
negotiate with the lender and try other nonbankruptcy
alternatives discussed in this section. (This section deals
only with secured debts created by agreements. For a
discussion of eliminating judicial liens on your home,
see Ch. 5.)

Chapter 7 bankruptcy’s automatic stay won't prevent
foreclosure if you fall behind on your mortgage
payments. At most, it will postpone foreclosure for a
month or so.

About the only way Chapter 7 bankruptcy can help
you hang on to your home is by discharging your
other debts, which will allow you to devote more
money to getting current on your mortgage to prevent
foreclosure.

m Get help right away if foreclosure is looming. If you

think foreclosure is a real possibility, immediately
see a lawyer who is experienced in debt problems. Don't
wait until the last minute. The lawyer may need several
months to negotiate with the lender or plan for an eventual
bankruptcy so that you get the most out of it. The lawyer
can also look for other ways to challenge the foreclosure—
for example, because the lender didn’t give you proper
notice of the foreclosure or because of problems with the
original mortgage.

Negotiating With the Lender

If you've missed a few mortgage payments, most
lenders will be willing to negotiate. What the lender
agrees to will depend on your credit history, the reason
for your missed payments, and your financial prospects.

Doug misses a few house payments
because he had a car accident and couldn’t work for
two months. It looks like he’ll be back to work soon.
The bank will probably work out a deal with Doug
rather than immediately move to foreclose.
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Mortgage Workouts

Not all lenders are receptive to informal negotiations.
Many will require you to proceed through a more
formal process called a “mortgage workout.” A workout
is an agreement you make with the lender that changes
how you pay the delinquency on your mortgage or
otherwise keeps you out of foreclosure.

Over the years, lenders have learned that high
foreclosure rates can cost them lots of money. As a
result, they are often willing to renegotiate payment
terms with borrowers in default in order to avoid
foreclosure. If you think you have the resources to
keep your home by renegotiating the payments, you
should consider talking to the lender about a workout.

Here are some workout options your lender might
agree to:

e Pay back missed payments over a few months.
For example, if your monthly payment is $1,000
and you missed two payments ($2,000), the
lender might let you pay $1,500 for four months.

e Reduce or suspend your regular payments for
a specified time, then add a portion of your
overdue amount to your regular payments later
on.

¢ Extend the length of your loan and add the
missed payments at the end.

e For a period of time, suspend the amount of your
monthly payment that goes toward the principal,
and require payment of interest, taxes, and
insurance only.

¢ Refinance your loan to reduce future monthly
payments.

e Let you sell the property for less than you owe
the lender and waive the rest of the loan. This is
called a “short sale.”

Before you contact the lender about a workout, you
should prepare information about your situation, including:

e an assessment of your current financial situation
and a reasonable budget for the future

¢ a plan to deal with other essential debts, such as
utility bills and car payments

e a hardship letter explaining why you fell
behind on your mortgage (emphasize the most
sympathetic aspects of your situation)

e information about the property and its value, and

¢ information about your loan and the amount of
the default.

You should also find out whether your mortgage
is insured by the Federal Housing Administration
(FHA) or the U.S. Department of Housing and Urban
Development (HUD). Borrowers with these types of
mortgages have some special rights that those with
“conventional” mortgages don’t have.

It’s a good idea to look for a nonprofit debt counselor
or lawyer who has experience with mortgage workouts
to help you. For information on HUD-approved coun-
seling agencies in your area, call 800-569-4287 (TDD
800-877-8339). It's best to start the workout negotiations
as early as possible

Be advised that workouts are not for everyone—nor
will lenders always agree to a workout. Be realistic about
your situation before you approach the lender. If it is
likely that you will lose your house anyway because of
your dire financial situation or because you have other
pressing financial problems, it doesn’t make sense to
keep paying your mortgage through a workout.

If the Lender Starts to Foreclose

If your debt problems look severe or long-lasting,
the lender may take steps toward foreclosure. Again,
if you're faced with foreclosure and want to keep
your house, consult a lawyer who specializes in debt
problems to work out a strategy to save your home.

In most cases, the lender will “accelerate” the debt or
“call the loan” before foreclosure actually occurs. This
means you must pay the entire balance immediately. If
you don'’t, the lender will foreclose.

Don and Louise bought a $100,000
home by putting $20,000 down and getting an
$80,000 mortgage. Their monthly house payments
are $900. After paying on the mortgage for several
years, they’'ve recently missed three consecutive
payments. The bank accelerated the loan and is now
demanding the entire $76,284 balance. Because Don
and Louise can’t pay it, the bank begins foreclosure
proceedings.

Foreclosure can take anywhere from three to 18
months, depending on where you live and what type
of loan you have. During this time, you have several
options:

e Sell your house. If you don’t get any offers that
will cover what you owe your lender, a short sale
may be possible.
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¢ Get another lender to give you a loan that pays
off all or part of the first loan and puts you on a
new schedule of monthly payments. If the original
lender has accelerated the loan, you’ll need to
refinance the entire balance of the loan to prevent
foreclosure. If the lender hasn’t accelerated the
loan, however, you can prevent foreclosure
simply by paying the missed payments, taxes,
and insurance, plus interest. But be careful when
deciding whether to refinance. In many cases,
refinancing hurts more than it helps. Many lenders
have figured out clever ways to hide high costs
and fees in refinancing deals.

e If you are at least 62 years old and have signifi-
cant equity in your home, consider getting a
reverse mortgage. You can use this type of loan
to pay off the lender and receive some money
each month, based on your equity. (For more on
reverse mortgages, see “Ways to Prevent the Loss
of Your House,” below.)

e File for Chapter 13 bankruptcy if you can’t come
up with the needed money in a lump sum right
away and you can propose a feasible repayment
plan. Chapter 13 bankruptcy allows you to “cure
the default”—make up missed payments over
time and make the regular payments as they
come due. (See “Ways to Prevent the Loss of Your
House,” below.)

Defenses to Foreclosure

You may be able to delay or stop the foreclosure if you
have defenses to paying the mortgage or if the lender
has not properly followed state foreclosure procedures.
If you think you might have a defense to foreclosure,
contact a lawyer immediately. Some possible defenses
are:
* Interest rate that violates state or federal law. Some
states limit how much interest can be charged on
a loan. Federal law prohibits lenders from making
deceptive or false representations about the loan
and from charging high closing costs and fees.
If your interest is very high or your lender didn’t
tell you the truth about the terms of your loan,
consult a lawyer.
¢ Violations of the federal Truth in Lending law. The
federal Truth in Lending law requires the lender

to give you certain information about your loan
before you sign the papers. If the lender failed to
provide this information, you may be able to cancel
the mortgage. But this applies only to loans not
used to purchase your home.

e Home improvement fraud. If you got ripped off by
a home improvement contractor, you may be able
to cancel a loan for that work.

¢ Failure to follow foreclosure procedures. Each state
requires lenders to follow specific procedures
when foreclosing on a home. If the lender doesn’t
follow these rules (for example, by not giving
proper notice of the foreclosure or failing to
inform you of certain rights), you may be able to
delay the foreclosure.

Finding defenses to foreclosure is not easy, nor is
raising these defenses in court. If you think you might
have a defense to foreclosure, consult an attorney. (See
Ch. 10 for information on how to find a good lawyer.)

If Foreclosure Is Unavoidable

If you've exhausted the suggestions described above
and it looks like foreclosure is inevitable, be aware that
losing your home in a bankruptcy sale will often be a
better deal than losing it in a foreclosure sale, for two
reasons.

First, a forced sale of your home in bankruptcy is
supervised by the bankruptcy trustee, who will want to
sell the house for as much as possible. In a foreclosure
sale, the foreclosing creditor will try to get only a high
enough price to cover the amount due to that creditor.
If you have a homestead exemption on the house, the
more the house is sold for, the more you get for your
homestead exemption.

Second, debtors are rarely entitled to the homestead
exemption if the house is sold through foreclosure. In
a bankruptcy sale, however, you are entitled to your
homestead amount in cash, if there are proceeds left
over after the secured creditors have been paid off.

In the end, what happens to your home will be up
to the bankruptcy trustee. If there is enough equity in
your home to produce some money for your unsecured
creditors, the trustee will sell it, pay off the mortgage
and other lienholders, give you your exemption, and
distribute the rest. If there is not enough equity to
generate money for your unsecured creditors, the
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trustee will release his or her authority over the home
(called abandonment) and let the mortgage holder
pursue any remedies available to it, which will most
likely result in foreclosure if you owe an arrearage.

Getting Your Equity Out of Your Home

Many people who fall behind on their mortgage
payments discover that the longer they can stall the
foreclosure, the longer they can live rent free in the
home. In essence, this is a backdoor way to get a
sizable chunk of equity out of your home without
selling it or taking it into bankruptcy. For example,
if your mortgage payment is $1,500 a month and
you manage to live in the house for a year without
making your payments, you've pulled the equivalent
of $18,000 equity out of your home. And, if you
have no equity in your home to begin with, that
$18,000 is gravy.

There are, of course, downsides to this behavior,
such as having a foreclosure on your credit record
and possibly incurring tax liabilities. Still, people
in economic crisis mode can find at least some
comfort in not having all of their equity swallowed
up in a foreclosure or losing it in a bankruptcy
because of a low or nonexistent homestead
exemption.

Will You Lose Your Home?

If you file for Chapter 7 bankruptcy, the fact that you've
kept up on your house payments may not protect

you from losing it. The trustee will still have your
house sold if the sale will produce some cash to pay
your unsecured creditors (and you aren’t able to pay
the trustee an equivalent amount). If the sale won’t
produce cash, the trustee will not take the house.

Whether the sale will produce cash depends on two
factors:

e whether you have any equity in your home, and
e if so, whether that equity is exempt.

Use the Homeowners’ Worksheet below to figure out
the answers to these questions. (You'll find a tear-out
copy of the worksheet in Appendix 2.) Here are the
instructions for filling out the form:

Part I: Do You Have any Equity in Your Home?

Line 1: Estimated market value of your home

Estimate how much money your home could produce in
a quick as-is sale. The trustee will often use this value in
deciding whether to sell the home. However, the trustee
may instead use the full market value of your property.
So, if there is a significant difference between the quick
sale value and full value of the home, use the latter to
be on the safe side. To get a rough idea of what your
home is worth in either type of sale, ask a realtor what
comparable homes in your neighborhood have sold for.
Or look in newspaper real estate sections. You can also
generate rough home valuation estimates from websites
such as www.zillow.com, www.domania.com, www.
homegain.com, or www.realtor.com.

Line 2: Costs of sale

Costs of sale vary, but they tend to be about 5% of the
sales price. The trustee is not required to subtract the
costs of sale in determining whether to take your home,
but most do. (If you want to err on the side of caution,
put “0” in this blank.) On Schedule A, you can note that
you are deducting the costs of sale from the property’s
fair market value.

Line 3: Amount owed on mortgages and other loans
Enter the amount needed to pay off your mortgage
and any other loans that are secured by the home
as collateral. If you can’t come up with a reasonably
reliable estimate, contact each lender and ask how
much is necessary to cancel the debt.

Line 4: Amount of liens

Enter the amount of all liens recorded against your
home (other than liens created by mortgages and home
equity loans). Liens are claims against your home

that have been recorded with the land records office.
The three most common types of liens are tax liens,
mechanics’ liens, and judgment liens. Tax liens can be
recorded against your home by the county, state, or
federal government for failure to pay property, income,
or other taxes. People who do work on your home
and claim that you didn’t pay them what you owe can
record mechanics’ or materialmen’s liens against your
home. And judgment liens can be recorded by anyone
who has sued you and won.
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If you think there might be liens on your home, visit
the county land records office. Tell the clerk you'd like
to check your title for liens. The clerk should direct you
to an index (often computerized) that lists all property
in the county by the owner’s last name. Next to your
home should be a list of any liens recorded against it.

Line 5 = Line 2 + Line 3 + Line 4
Add up the total costs that would have to be paid if
you were to sell your home.

Line 6 (Your Equity) = Line 1 - Line 5

If Line 1 is more than Line 5, subtract Line 5 from

Line 1, and put the result on Line 6. For bankruptcy
purposes, this is your equity in the property—that is,
the amount that would be left over after all mortgages,
loans, liens, and costs of sale are paid.

If the amount on Line 5 is more than the amount on
Line 1, you have no equity; you can stop here. There
will be no reason for the trustee to take your home in
bankruptcy—once all of the liens and mortgage(s) are
paid off, there would be nothing left to distribute to
your unsecured creditors.

If you do have equity, go on to Part II to determine
how much of it is protected by an applicable
exemption.

The Trustee’s Power to Eliminate Liens—And

How It May Cost You Your Home

When property has liens on it for more than the
property is worth, it is “oversecured.” If a trustee
sells oversecured property, there won’t be enough
money to pay off all liens, which means that one or
more lienholders will be left with nothing. And there
certainly won’t be any money to pay unsecured
creditors, who get paid only after all lienholders
have been paid off.

The trustee’s job is to find money to pay
unsecured creditors, so the trustee usually won't
bother selling an oversecured home. The picture
changes, however, if the trustee can knock out
enough lienholders to free up some equity. Once
that happens, it might make sense to sell the home.

All states have laws that specify how to record,
or “perfect,” a lien. The rules are complex, and
lienholders often make mistakes. Trustees may
challenge liens they believe were recorded
improperly (or not at all). By successfully knocking
out liens, the trustee can turn an oversecured
property into one that, when sold, will yield some
cash after the remaining lienholders get their share.
If the trustee eliminates enough liens to make equity
available (above the amount of your homestead
exemption), it may be worth the trustee’s time and
effort to sell your home.

Legal research note. If you do legal research about
equity and homestead exemptions, note that the
word “equity” has multiple meanings. “Unencumbered”
equity is the value of your home, minus the mortgage
and the liens you can’t get rid of. (That’s what we

mean when we say equity.) Then there’s “encumbered”
equity, which is the value of your home minus only the
mortgage. Sometimes courts refer to encumbered equity
simply as “equity.”



CHAPTER 4: YOUR HOUSE 75

Part IlI: If You Have Equity, Is It Protected by an
Exemption?

This part assumes that, in Part I, you found that you
have some amount of home equity. Here in Part II,
we'll determine how much of that equity you can claim
as exempt—that is, how much of it you're entitled to
keep.

Before you can figure out how much of your equity
is protected by an exemption, you must determine
which set of exemptions to use. The new bankruptcy
law imposes strict domicile requirements on filers
seeking to use a homestead exemption. Filers who
don’t meet these requirements may have to use the
exemptions of the state where they used to live—and
will be subject to a $136,875 limit on the amount of
equity they can exempt. (Because most states protect
less than $136,875 in home equity, this cap won'’t affect
the majority of filers.) The purpose of these rules is
to prevent filers from moving to another state to take
advantage of its better homestead protection.

Here are the rules:

e If you bought your home at least 40 months ago,
you can use the homestead exemption of the
state where your home is.

¢ If you bought your home at least two years
ago, you can use the homestead exemption of
the state where your home is. However, if you
bought your home within the last 40 months,
your homestead exemption is capped at $136,875,
unless you bought the home with the proceeds
from the sale of another home in the same state.

¢ If you bought your home within the last two
years, then you must use the homestead exemp-
tion of the state where you were living for the
better part of the 180-day period that ended two
years before your filing date. And you are still
subject to the $136,875 limit.

Four years ago, John and Susie retired
and moved from Massachusetts to Maine, where they
bought a home. If they file for bankruptcy in Maine,
they can use Maine’s exemptions, because they have
lived there for more than 40 months. If they had
moved to Maine three years ago, they would still be
able to use Maine’s exemptions, but their homestead
exemption would be capped at $136,875. Maine’s
homestead allowance for joint filers who are at least

61 years old is $140,000, so John and Susie would
lose just over $3,000 worth of homestead exemption
($140,000 exemption minus the $136,875 cap).

After moving from Vermont to Boston
in 2007, Julius and his family buy a fine old Boston
home for $700,000. After borrowing heavily against
the home because of financial reversals, Julius
files for bankruptcy in early 2009, when he owns
$250,000 in equity. Although the Massachusetts
homestead exemption of $500,000 would cover
Julius’s equity, he can claim only $136,875 of that
exemption because he moved to Massachusetts from
another state within the last 40 months.

Eighteen months ago, Fred moved from
Florida to Nevada, where he purchased his current
home with $400,000 he received from an inheritance.
Fred files for bankruptcy in his current home state of
Nevada. Because Fred lived in Florida for two years
prior to moving to Nevada, he must use Florida’s
homestead exemption—and because Fred hasn’t
lived in Nevada for 40 months, his exemption is
subject to the $136,875 cap. The cap imposes an
extreme penalty on Fred. Florida offers an unlimited
homestead exemption, while Nevada’s homestead
exemption is $350,000. Because of the cap, however,
Fred can protect only $136,875 of his equity, which
means that the trustee will undoubtedly sell his
home, give Fred his $136,875, and use the rest to pay
off his unsecured creditors.

Joan moves from Maryland to Vermont,
where she buys a home for $250,000, with a
$225,000 mortgage. Less than two years after moving,
Joan files for bankruptcy. Because Joan was living
in Maryland for years before moving to Vermont,
she must use either Maryland’s state homestead
allowance or the federal homestead allowance
(Maryland gives filers a choice of exemptions).
Maryland provides no homestead exemption at all,
but the federal homestead exemption is approx-
imately $21,000. It isn’t hard for Joan to figure out
that she should use the federal exemption system
if protecting the equity in her home is her top
priority. However, if Joan’s personal property is more
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Homeowners’ Worksheet

Part I. Do you have any equity in your home?

1. Market value of YOUr ROME .....c..coiiiiiiiiiii s $
2. Costs of sale (if unsure, put 5% of market Value).........c.ccooieriiiiiniiniiiiiiiee e $
3. Amount owed 0N all MOMEAZES ....c..coviiiiriiriiriiie et $
4. Amount of all [iens on the ProPerty ........ooveveeriiriiniiinenreneree e $
5. Total of LIN€S 2, 3, @Nd 4 ccooooeieieiieeeeeeeeeeeee $
6. Your equity (Line T minus LiNe 5).....ccccccoiiiiiiiiiiiiiiiiiiii e $

If Line 6 is less than zero, skip the rest of the worksheet. The trustee will have no interest in selling your home.

Part I1. Is your property protected by an exemption?
7. Does the available homestead exemption protect your kind of dwelling?
[] Yes. Goon to Line 8.
[] No. Enter $0 on Line 11, then continue on to Line 12.
8. Do you have to file a “declaration of homestead” to claim the homestead exemption?
[J Yes, but I have not filed it yet. (You should. See instructions.)
[J Yes, and I have already filed it.
L] No
9. Is the homestead exemption based on lot size?
[J No, it is based on equity alone. Go to Line 10.
[] No, it is unlimited (true only of the exemptions for Washington, DC).
If you are using the D.C. exemptions, you can stop here. Your home is protected.

[] Yes. The exemption is limited to property of ___ acres.
If your property is smaller than this limit, you can stop here. Your home is protected. If your property exceeds this limit,
see the instructions.

[ ] Yes, but there is an equity limit as well. The exemption is limited to property of ___ acres.
quity p property
If your property is smaller than this limit, go on to Line 10. If your property exceeds this limit, see the instructions.

10. Do you own the property with your spouse in “tenancy by the entirety”?
[] Yes. See the instructions and talk to a bankruptcy attorney to find out whether your house is fully protected.
[J No.GoontoLine 11.
11. Is the dollar amount of the homestead exemption limited?
[] Yes. Enter the dollar limit here: $
[J No dollar limit. You can stop here. Your home is protected.
12. Can you protect more equity with a wildcard exemption?

[ Yes. Enter the dollar amount here: $
] No.

13. How much of your equity is protected?

Total of Lines 11 and 12: $

If the total exceeds $136,875 and you are subject to the cap on homestead exemptions, write “$136,875” on this line.
See the instructions for more information.

14. Is your home fully protected?

Subtract Line 13 from Line 6: $

If this total is a negative number, your home is protected. If this total is a positive number, you have unprotected equity
in your home, and the trustee might choose to sell it (or allow you to keep it in exchange for cash or exempt property
roughly equal in value to your unprotected equity).
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important to her, and she would be able to keep
more of it using the Maryland state exemptions, she

might choose the state exemptions and let the trustee

sell her home.

How Appreciation Might

Affect the Homestead Cap

As explained above, your homestead exemption
will be capped at $136,875 if you acquired your
home within the 40 months prior to filing for
bankruptcy and you did not purchase it with the
proceeds from selling another home in the same
state. A couple of courts have grappled with the
question of whether appreciation—in the value

of a home purchase more than 40 months before
filing—counts as an “acquisition” that might trigger
the $136,875 cap. So far, courts have held that
appreciation in a home’s value is not an acquisition,
and therefore does not subject the owner to the cap.
(See, for example, In re Rasmussen, 349 B.R. 727
(M.D. Fla. 2006).) If this issue might affect you, talk
to a bankruptcy lawyer to find out how courts in
your state are handling it.

If you are filing in a state that allows you to choose
between the state and federal exemption lists, you
are always entitled to use the federal exemptions,
regardless of how long you have lived in the state.
The federal homestead exemption allows you to
protect about $21,000 in equity, and married couples
can double that amount. Homeowners filing in states
that allow a choice will probably be better off using
the federal exemptions, unless the state homestead
exemption exceeds $21,000 (or $42,000 for a couple).

m The cap also applies to filers who commit certain
types of misconduct. No matter how long you have
lived in the state where you are filing, your homestead
exemption will be capped at $136,875 if you have been
convicted of a felony which demonstrates that your
bankruptcy filing is abusive, you owe a debt arising from a
securities act violation, or you have committed a crime or
an intentional, willful, or reckless act that killed or caused
serious personal injury to someone in the last five years.
The court may decide to lift the cap if it finds that the

homestead exemption is reasonably necessary for you to
support yourself and your dependents.

Homes in Revocable Living Trusts

Revocable living trusts have become a popular way
to pass valuable property on when you die. The
property owner creates a trust document naming
him- or herself as the trustee, another person as
successor trustee to take over when the owner dies,
and typically one or more beneficiaries to receive the
property upon the owner’s death. When the original
property owner dies, the successor trustee steps in
and distributes the property to the beneficiaries. All
of this happens without going through court. (It’s
called a living trust because it takes effect during the
property owner’s life, not when he or she dies; it’s
revocable because the property owner can undo it
any time.)

Legally, the trustee owns the property in the trust,
although it's common to refer to the trust itself as
the legal owner of the property. So, if John Henry
creates a revocable living trust and puts his house in
it, he will be the initial trustee and own his house as
“trustee of the John Henry Revocable Living Trust.”
If John Henry files for bankruptcy, can he claim a
homestead exemption for the house he owns as
trustee? Courts have reached different conclusions:
A court in Connecticut found that a trustee cannot
claim a homestead exemption (/n re Estrellas, 338
B.R. 538 (D. Conn. 2006)), but a Kansas court found
the opposite (In re Kester, 339 B.R. 749 (10th Cir.
BAP 2006)).

Given this disagreement, it's probably safest
to either remove property from a living trust (by
executing a new deed) or revoke the trust altogether
prior to filing for bankruptcy. After your bankruptcy,
you can create a new living trust or execute a new
deed placing the property back in the trust.

Line 7: Does the available homestead exemption protect
your kind of dwelling?

Only three states do not have a homestead exemption.

If you are using the exemptions in one of these three

states, enter $0 on Line 11.
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States With No Homestead Exemption

Maryland New Jersey Pennsylvania

For all other states, check the table in Appendix 1 to
see if your type of dwelling is protected. Some types of
dwellings may not be covered, including:

¢ Mobile homes. Most states specifically include
mobile homes in their homestead exemptions.
Other states include any “real or personal property
used as a residence.” This would include a trailer,
mobile home, or houseboat, as long as you live in
it. Some states don’t detail the types of property
that qualify as a homestead. If your mobile home
does not qualify for a homestead exemption, it
would be protected only by the exemption for a
“motor vehicle.”

¢ Co-ops or condominiums. Some homestead laws
specifically cover co-ops or use language that says
the exemption protects “any property used as a
dwelling.”

e Apartments. Most homestead statutes do not
protect apartments, though a few do.

If your type of dwelling is not covered, enter $0 on
Line 11.

If it is unclear whether your type of dwelling is
covered by the available homestead exemption, you
may need to do some legal research. (See Ch. 10 for
help getting started.)

Line 8: Do you have to file a “declaration of homestead”
to claim the exemption?

States That May Require a Declaration of Homestead

Alabama Montana Utah
Idaho Nevada Virginia
Massachusetts Texas Washington

To claim a homestead exemption in Virginia, you
must have a declaration of homestead on file with the
land records office for the county where the property is
located when you file for bankruptcy. The other states
on this list vary in what they require and when. If you
are using exemptions for one of these states, the safest
approach is to file a declaration of homestead.

Requiring you to record a declaration before you can
get the benefit of a homestead exemption may violate
the bankruptcy laws. (In re Leicht, 222 B.R. 670 (1st

Cir. BAP 1998).) Regardless of the legalities, however,
you will be best served by filing your declaration of
homestead before you file for bankruptcy.

Other states allow (but do not require) you to file
a homestead declaration in certain circumstances.
In Texas, for example, you may file a homestead
declaration to claim protection for property you own
but are not currently living in.

John and Doris live in Texas. They have
retired and have decided to rent out their spacious
country home and live in an apartment closer to
town. They can still claim their country home as their
homestead by recording a declaration of homestead
with the land records office in the county where
their country home is.

In some states, a “declared” homestead offers
additional protection in situations other than
bankruptcy. Also, if you own more than one piece
of real estate, some states allow a creditor to require
you to file a declaration of homestead to clarify which
property you are claiming as your homestead.

Line 9: Lot Size: Does the homestead exemption limit the
size of the lot you can protect?

Most states place a limit on the value of property

you can claim as your homestead exemption, but a

few states have no such limits. Find out what kind of

homestead exemption system your state uses by looking

at the lists below.

Unlimited Homestead Exemption

District of Columbia

If you are lucky enough to be using the District of
Columbia exemptions, congratulations: You can skip
the rest of this chapter. Your home is not at risk in a
Chapter 7 bankruptcy.

Homestead Exemption Based on Lot Size Only

Arkansas Kansas Texas
Florida Oklahoma
lowa South Dakota

In these states, you can easily determine whether
your home is exempt. The homestead exemption is
based simply on acreage. Look in Appendix 1 for the
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acreage limitation for the state. (In Oklahoma, if you
use more than 25% of the property as a business, the
one-acre urban homestead exemption cannot exceed
$5,000.)

If your property is smaller than the maximum
allowable acreage, your home is fully protected. You
can skip the rest of this chapter

If your property exceeds the maximum allowable
acreage, the trustee will sell the excess acreage if you
have any equity in it (unless you are able to buy it back
from the trustee for a negotiated amount). Enter $0 in
Line 11 of the worksheet.

Homestead Exemption Based on Lot Size and Equity

Alabama Michigan Nebraska
Hawaii Minnesota Oregon
Louisiana Mississippi

These states use the size of your lot and the amount
of your equity to determine whether your home is
exempt. First look in Appendix 1 for the state acreage
limitation; enter it on Line 9.

If your property exceeds the maximum allowable
acreage, the trustee will want to sell the excess acreage
(or get the equivalent in value from you) if you have
enough equity in it.

If your lot size is within the allowed acreage, your
exemption is determined by the equity amount limit.
Proceed to Line 10.

Homestead Exemption Based on Equity Alone
Federal exemptions, and Alaska, Arizona, Cali-
fornia, Colorado, Connecticut, Georgia, Idaho,
[llinois, Indiana, Kentucky, Maine, Massachusetts,
Missouri, Montana, Nevada, New Hampshire, New
Mexico, New York, North Carolina, North Dakota,
Ohio, Rhode Island, South Carolina, Tennessee,
Utah, Vermont, Virginia, Washington, West Virginia,
Wisconsin, Wyoming

If the state homestead exemption is based on equity
alone, or if you are using the federal exemptions, go to
Line 10.

Line 10: Do you own the property with your spouse in
“tenancy by the entirety”?

If you are married and live in the right state, you may

be able to exclude your home from your bankruptcy

estate—which means you can keep it, no matter

how much equity you own or how large your state’s

homestead exemption is—if you own it with your

spouse in tenancy by the entirety.

Tenancy by the entirety (TBE) is a form of property
ownership available to married couples in about half of
the states, some of which have laws that prohibit TBE
property from being sold to pay debts that are owed
by only one spouse. This rule has no dollar limit—if
this type of law applies, you can keep TBE property,
regardless of its value. Some state laws also protect
personal property owned in tenancy by the entirety,
such as checking accounts.

To qualify for this type of property protection, all of
the following must be true:

e You are married.

You are filing for bankruptcy alone, without your
spouse. If you file jointly, your TBE property is
not protected.

All of the debts you are trying to discharge are
yours alone; none are debts that you owe jointly
with your spouse.

You and your spouse own property in one of
these states:

Delaware, District of Columbia, Florida, Hawaii,
[llinois, Indiana, Maryland, Massachusetts,
Michigan, Missouri, North Carolina, Ohio,
Pennsylvania, Rhode Island, Tennessee, Vermont,
Virginia, Wyoming

Unlike exemptions, tenancy by the entirety
protection generally depends on the law of the
state where your property is, not where you
live. For example, if you and your spouse live
in Minnesota but own a condo in Florida as
tenants by the entirety, Florida law protects your
condo from being seized to pay debts owed by
only one spouse, even though Minnesota law
offers no such protection. Recently, however, an
Mlinois case reached the opposite conclusion: the
court found that debtors filing in Illinois could
claim tenancy by the entirety protection only for
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property in Illinois, not for property located in
Michigan—even though Michigan is a state that
recognizes tenancy by the entirety. (In re Giffone,
Jr., 343 B.R. 893 (N.D. IIl. 2006).) If you own
property in another state, you should talk to a
lawyer to find out whether you can protect it.

e You and your spouse own the home as tenants
by the entirety. In some of these states, the law
presumes that married people own their property
as tenants by the entirety, unless they specify that
they wish to own it in some other way (as joint
tenants, for example).

If you meet these five criteria, this protection could
be extremely valuable to you. You may want to see a
bankruptcy attorney to figure out the best way to take
full advantage of it.

Line 11: Is the dollar amount of the homestead exemption
limited?
Most states place a dollar limit on the homestead
exemption—for example, New York allows you to
exempt up to $50,000 in equity, while Massachusetts
allows you to exempt up to $500,000. If the state
homestead exemption you’re using works this way,
write down the amount of equity the exemption
protects on Line 11. If your state allows you to use the
federal exemptions and you plan to do so, write down
the federal exemption instead. (See Appendix 1 for
these figures.)

In some states, if you own your home with your
spouse and you file jointly for bankruptcy, you can
each claim the full homestead exemption amount (this
is called “doubling”). Other states limit both spouses
to the one exemption. When you look at Appendix 1,
check carefully to see whether doubling is prohibited.
If the chart doesn’t mention doubling one way or the
other, assume that you and your spouse can double.

Your Homestead Exemption May Be

Reduced If You Converted Nonexempt
Property in the Last Ten Years

The new bankruptcy law allows the court to look back
ten years before you filed for bankruptcy to find out
whether you have converted nonexempt property to
exempt property in order to defraud, hinder, cheat, or
delay your creditors. If you are found to have converted
property for one of these reasons, the value of your
homestead exemption will be reduced by the value of
the property your converted. (11 U.S.C. § 522(0); In re
Maronde, 332 B.R. 593 (D. Minn. 2005); In re Lacounte,
342 B.R. 809 (D. Mont. 2005).)

EXAMPLE: In 1999, Peter sold three nonexempt
vehicles for a total of $10,000, which he used
to pay down the equity on his home, which in
turn increased the amount of equity he could
claim as exempt. In 2008, Peter files for Chapter
7 bankruptcy. Depending on his reasons for
selling the cars and paying down his mortgage,
Peter may lose $10,000 worth of homestead
protection. If Peter sold his cars so he could
keep that money (by putting it into his home)
and escape a judgment pending against him,
the court might rule that he did so in order to
defraud, hinder, cheat, or delay his creditors. If,
on the other hand, Peter sold his cars because he
legitimately wanted to pay down his mortgage,
and he wasn’t facing any creditor collection
actions at the time, the court would probably
find that the conversion was legitimate and
would not reduce his homestead exemption.

Our advice? If you undertook any “asset pro-
tection” activities in the last ten years and plan to
claim a homestead exemption, talk to a lawyer be-
fore you file for bankruptcy.

Line 12: Can you protect more equity with a wildcard
exemption?

Some states allow you to add a wildcard exemption to

the amount of your homestead exemption. Although

these wildcard amounts are usually small, they might

be enough to tip the balance in favor of keeping your

home.
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Wildcard Exemptions That Can Be Applied to Real Estate

California, System 2 $1,100
Connecticut 1,000
Georgia 600
Indiana 4,000
Kentucky 1,000
Maine 400

Maryland (This is the only exemption you can use on
your home; there is no homestead exemption.) 5,500

Missouri 1,250
New Hampshire 8,000
Ohio 400
Pennsylvania 300
Vermont 400
Virginia (if you're a disabled veteran) 2,000
West Virginia 800
Federal 1,075

Other states have wildcard exemptions, but they
apply only to personal property.

If the state where you're filing appears on this list,
write the wildcard exemption amount on Line 12. If
your state doesn’t have a wildcard exemption that you
can use for real estate, leave this line blank.

Line 13: How much of your equity is protected?

Add Lines 11 (the state homestead exemption available
to yow) and 12 (any wildcard exemption you can add
to your homestead exemption). This is the amount of
home equity you can protect in bankruptcy. If you
aren’t subject to the $136,875 cap (which generally
applies if you have moved from one state to another
in the 40 months before filing for bankruptcy—see the
instructions for Part II, above), write this amount on
Line 13.

If you are subject to the $136,875 cap, it might limit
the amount of equity you can protect. If the total of
Lines 11 and 12 doesn’t exceed $136,875, it doesn’t
matter—the cap won'’t affect you, and you can write the
total amount on Line 13. However, if the total is more
than $136,875 and the cap applies, you can protect
only $136,875 in equity. Even if your state law would
otherwise allow you to take a larger exemption, you’ll
be limited to $136,875, and this is what you should
write on Line 13.

Line 14: Is your home fully protected?

Subtract Line 13 from Line 6, and enter the total on
Line 14. If you generate a negative number, all of your
home equity should be protected by the applicable
exemptions, if your estimates are correct. The trustee
probably won’t have your home sold, because there
would be no proceeds left over (after your mortgage
holder was paid off and you received your exempt
amount of equity) to pay your unsecured creditors.

If, however, you generate a positive number, your
equity exceeds the applicable exemption—in other
words, you have unprotected equity in your home. If
your estimates are right, the trustee can force the sale of
your home to pay off your creditors, unless you can pay
the trustee the value of your unprotected equity (perhaps
by selling property that would otherwise be exempt).
From the proceeds of the sale, your secured creditors
will be paid the amounts of their mortgages, liens, and
so forth; you will receive the amount of your exemption;
and your unsecured creditors will get the rest.

If you have unprotected equity, you shouldn’t file
for Chapter 7 bankruptcy if you want to keep your
house. The trustee will almost certainly sell your home,
unless you can come up with the cash to keep it.
You'll probably fare better—and hold on to your home
longer—by using your equity to help pay off your
debts, either directly or through a reverse mortgage, or
to fund a Chapter 13 reorganization plan. Some of these
strategies are discussed in “Ways to Prevent the Loss of
Your House,” below.

m This worksheet is for estimate purposes only. If this
worksheet shows that your equity is equal to or
near the maximum amount of your state’s homestead
exemption, take note: The trustee can challenge the value
you claim for your home—and may determine that it’s
worth more than you think. If this happens, and the trustee
concludes that your equity exceeds the amount you can
claim as exempt, the trustee may seek to have your home
sold. If your estimates show that you might be close to the
exemption limit, get some advice from an experienced
bankruptcy lawyer.
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Ways to Prevent the Loss of Your House

If you have nonexempt equity in your home and would
lose it if you filed for bankruptcy, you probably want to
explore other options. We outline some of them here,
but you should ask an experienced bankruptcy lawyer
for help.

Reduce Your Equity Before Filing
for Bankruptcy

If you can reduce your nonexempt equity before you
file, you may be able to pay off your other debts and
avoid bankruptcy. And, if you later file for bankruptcy,
you may be able to save your home.

There are two ways to reduce your equity:

e borrow against the equity, or

e sell part ownership of your house.

You can use the proceeds to buy exempt property or
to pay off other debts.

m Consult a local bankruptcy lawyer before reducing
your equity. If you do file for bankruptcy after
reducing your equity, the bankruptcy court in your area
might view your actions as an abuse of the bankruptcy
process and dismiss your bankruptcy petition. This is more
likely if you reduced your equity within two years of filing.
How to stay out of trouble is discussed in Ch. 3.

Borrow Against Your Equity

If you borrow against your equity, you won’t reduce
your overall debt burden. You may be able to lower
your overall monthly bills, however, if you can get a
lower interest rate or a longer-term equity loan to pay
off short-term, high-interest debts. You can also fully
deduct the interest you pay on home equity loans from
your income taxes.

Be careful when you shop for a loan. Many lenders
offer loans with very high rates to people in financial
trouble. Although you may be desperate to save your
home, taking out another loan with high interest rates
or high costs and fees will only get you into deeper
financial trouble. Also, be extra cautious about taking
out a loan with a balloon payment (a large lump sum
of money due at the end of the loan term). If you can’t
make the balloon payment when it comes due, you

will lose your home. Most people can’t come up with
$25,000, $50,000, or $100,000 all at once. You might be
able to refinance your home to pay off the balloon, but
don’t count on it.

Sell Some of Your Equity

Another way to protect your equity is to sell some
of your house. By owning your home jointly with
someone else, your equity is reduced.

Selling a portion of your equity may appeal to you—
after all, what you need now is more cash, not another
monthly bill. Perhaps a friend or relative would be
willing to buy a half share in your home. If you pursue
this strategy, you may need to wait a year after the sale
before filing for bankruptcy. Otherwise, the bankruptcy
trustee might void the sale, especially if it appears that
you gave your friend or relative a bargain on the price.

Even a year may not be sufficient in some courts
if the judge views your actions as defrauding your
creditors. (See Ch. 3.) Be sure to consult a local
bankruptcy attorney who is aware of local practice
before you try this.

Also, think long and hard about whether you want
to share ownership of your home. A co-owner can sell
his or her interest, force a sale of the property, die and
leave it to someone else, and so on. Again, consult a
bankruptcy lawyer before you sell. This strategy can be
fraught with complications and traps for the uninformed.

Consider a Reverse Mortgage

If you are at least 62 years old and you own substantial
equity in your home, a reverse mortgage may be just
the ticket. When you get a reverse mortgage, you
borrow against your home equity and receive monthly
payments that you can use to fix your home, pay down
your debts, or pay them off altogether. This allows you
to use your equity without getting deeper into the type
of debt trouble that might cause you to lose your home.

You don’t have to pay a reverse mortgage loan back
during your lifetime—instead, the loan is collected
after your death, from your home equity. Of course,
this also means that your heirs are less likely to inherit
your home (it may have to be sold to pay off the
reverse mortgage). For more information about reverse
mortgages, visit the website of the Federal Trade
Commission, at www.ftc.gov/bcp/conline/pubs/homes/
rms.pdf.
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If You File for Bankruptcy

If you do file for Chapter 7 bankruptcy, you may
be able to keep the trustee from selling your house
through one of the following methods:

¢ Offer to substitute cash for the amount of non-

property. If you file for Chapter 13 bankruptcy,
you won’t have to give up your home, even if
you have nonexempt equity. (However, you
will have to pay your unsecured creditors at
least the value of your nonexempt property over

exempt equity. You may be able to convince the
trustee not to sell your house if you can come up
with as much cash as would be available from the
proceeds to pay unsecured creditors. You may be
able to raise the cash by selling exempt property
or using income you earn after you file.

The Robertsons have approximately
$5,000 of nonexempt equity in their home. All
of their home furnishings are exempt. After
discussing the matter with the trustee, they sell
three pieces of furniture and a camera for a
total of $1,800 and scrape together $2,700 extra
cash from income earned since they filed for
bankruptcy. They offer the cash to the trustee
as a substitute for the nonexempt equity. The
trustee accepts the money, because the creditors
will end up with almost as much as they would
have gotten if the home were sold—and the
trustee will be spared the hassle of selling the
Robertsons’ home.

¢ File for (or convert to) Chapter 13 bankruptcy.

Chapter 13 bankruptcy lets you pay your debts
out of your income rather than by selling your

the life of your plan.) Chapter 13 bankruptcy
also permits you to spread out repayments of
missed installments, taxes, and late charges

on a mortgage. And, if your lender has begun
foreclosure proceedings, Chapter 13 bankruptcy
can halt them as long as your house hasn’t yet
been sold. (For more information on Chapter 13,
see Chapter 13 Bankruptcy: Repay Your Debts, by
Stephen Elias and Robin Leonard (Nolo).)

You can convert to Chapter 13 bankruptcy any
time during a Chapter 7 bankruptcy proceeding.
If you miss mortgage payments after you file
for Chapter 7 bankruptcy, however, some courts
won'’t let you include them in your Chapter 13
repayment plan. So try to make all payments due
after you file for Chapter 7.

m If the lender refuses your payments. As explained in
“How Bankruptcy Affects a Typical Homeowner,”
above, mortgage lenders sometimes refuse to accept
payments once you file for bankruptcy. If this happens

to you, deposit the payments in a separate account

solely for this purpose. This will help you make sure you
have enough money to pay off what you owe once your
bankruptcy ends. W


http://www.nolo.com/product.cfm/ObjectID/9EA5A291-1D33-4DF4-BD9B1192C50CA5E4/213/
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his chapter explains how bankruptcy law handles

secured debts. First, you'll learn how to tell whether
a debt is secured. Then, we explain what happens to
secured debts in bankruptcy. We cover ways to turn
secured debts into unsecured ones (and why that’s
important), and what choices bankruptcy gives you
for dealing with secured debts that can’t be turned
into unsecured ones. Finally, we provide step-by-step,
do-it-yourself instructions for some simple procedures
for handling secured debts. (If you opt for one of the
complex procedures, we explain the basics, but you'll
need the help of a lawyer.)

Along the way, you’ll need to learn a bit of peculiar
terminology and a few detailed rules, but it’s worth it:
You might be able to save a lot of money and keep
property you’d otherwise lose.

Before we get into the details and the paperwork,
here’s a brief summary of what’s likely to happen to
your secured debts and the property that secures them.
First, the bad news:

e If you have a mortgage on your home or a home
equity loan, bankruptcy won'’t get rid of it.

e If the government has a lien on your home for
unpaid taxes, you can’t remove it.

Now, the good news:

e If you have a car loan and you want to keep your
car, you may be able to keep it by just paying the
car’s current replacement value (what you could
buy it for, considering its age and condition),
rather than the amount due on the loan. You'll
need to come up with this amount in a lump sum.
If you can’t raise the cash, you'll have to sign on
to the original agreement with the lender (that is,
reaffirm the debt) or surrender the car and buy
a cheaper one. If the car is unreliable or in poor
condition, that’s probably a good choice. On the
other hand, the replacement value may be low
enough to warrant paying for the car, despite its
condition.

e If you have a car loan and you decide to give up
your car, bankruptcy will eliminate any remaining
balance due on the loan.

e If you lost a lawsuit or small claims case, and
your opponent recorded a judgment lien on
your property for the amount you owe, you
can probably get rid of this lien, depending on
what you were sued for, whether the property is

exempt, and how much equity you have in the
property.

That's the big picture for the most common kinds of

secured debts. Now it’s time to learn the details about:

e which of your debts are secured

e which secured debts you can turn into unsecured
ones (via lien avoidance), and

e how to deal with the debts that remain secured.

= You may be able to skip this chapter. If you have
no secured debts, you won’t need the information in
this chapter.

Secured Debts

A secured debt is linked to a specific item of property,
called collateral, that guarantees payment of the debt.
If you don’t pay, the creditor is entitled to take the
collateral. For example, mortgages and car loans are
secured debts.

When you fill out your bankruptcy forms, you list all
of your secured debts on Schedule D. (Ch. 6 explains
how to do this.) Keep in mind that there are two
kinds of secured debts: those you agree to, such as a
mortgage, and those created without your consent, such
as a lien against your property recorded by the IRS because
you haven’t paid your taxes.

Security Interests

Security interests are liens you’ve agree to. If you agree
to pledge property as collateral—that is, as a guarantee
that you will pay a debt—the lien on your property
is called a security interest. If you signed a security
agreement, it may well have given the creditor the
right to take the property (the collateral) if you miss a
payment.
Here are some common examples of security
interests:
* Mortgages (called deeds of trust in some states),
which are loans to buy or refinance a house
or other real estate. The real estate is collateral
for the loan. If you fail to pay, the lender can
foreclose.
¢ Home equity loans (second mortgages) from banks
or finance companies, such as loans to do work
on your house. The house is collateral for the
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Important Definitions: Liens Created by Secured Debts

Various types of liens are created by secured debts.
The type of lien on your property often determines
which lien reduction or lien-eliminating procedures
you can use.

You may want to skip this list of definitions for now
and refer to it when we describe specific kinds of
liens.

Security Interests—Liens You Agree To

If you voluntarily pledge property as collateral—that
is, as a guarantee that you will pay a debt—the lien
on your property is called a security interest. Many
written security agreements give the creditor the right
to take the property if you miss a payment. The most
common types of security interests are the following:

Purchase-money security interests. If you purchase
an item on credit and pledge it as collateral for the
debt, the lien on the collateral is called a purchase-
money security interest. Typical purchase-money
secured debts are automobile loans and debts for
large furniture purchases.

These kinds of liens cannot be eliminated in
bankruptcy. If you want to keep the property, you
will either have to honor the original contract and
continue making payments, or pay the value of the
property up front to keep the property. (See “What
Chapter 7 Bankruptcy Does to Secured Debts,” below.)

Nonpurchase-money security interests. If you
pledge property you already own as collateral for a
loan, the lien is called a nonpurchase-money security
interest. If you keep the property—for example, you
borrow from a lending company or credit union and
pledge your car or stereo equipment as security for
the loan—the loan is called nonpossessory.

These kinds of liens can be eliminated in bank-
ruptcy if the collateral is exempt and meets the criteria
described in “Ways to Deal With Secured Debts in
Bankruptcy,” below.

If you don't retain possession of the property (for
instance, if you turn property over to a pawnshop),
the loan is called possessory. These liens cannot be
eliminated in bankruptcy.

Liens Created Without Your Consent

If a creditor gets a lien on your property without your
consent, it is called a nonconsensual lien. There are
three major types of nonconsensual liens.

Judicial liens. A judicial lien is created against your
property by somebody who wins a money judgment
in a lawsuit against you, then takes the additional
steps necessary to record a lien against your property.
If a judicial lien is on exempt property, you can
probably eliminate it in bankruptcy, unless it arose out
of a mortgage foreclosure.

Statutory liens. Nonconsensual liens can also
be created automatically by law. For example, in
most states, when you hire someone to work on
your house, the worker or supplier of materials
automatically gets a mechanic’s lien or materialman’s
lien on the house if you don’t pay. Liens like these are
called statutory liens.

Sam’s home suffered severe water
damage after a pipe burst in the upstairs bathroom.
He had the damage repaired at a cost of $4,000.
Now, because of unexpected medical bills, he can’t
pay the plumber and carpenter the last $2,000 he
owes them for the work done on the house. The
carpenter and plumber have a statutory lien on his
house for $2,000.

Tax liens. Federal, state, and local governments
have the authority to impose liens on your property
if you owe delinquent taxes. Tax liens are usually
impossible to eliminate in bankruptcy.
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loan. If you fail to pay, the lender can foreclose.

¢ Loans for cars, boats, tractors, motorcycles, or RVs.
Here, the vehicle is the collateral. If you fail to
pay, the lender can repossess it.

e Store charges with a security agreement. Almost
all store purchases on credit cards are unsecured.
Some stores, however (notably Sears) print on
the credit card slip or other receipt that the store
“retains a security interest in all hard goods
(durable goods) purchased” or make customers
sign security agreements when they use their
store charge card. For example, if you buy a
major appliance on credit, the store may require
you to sign a security agreement in which you
agree that the item purchased is collateral for
your repayment. If you don’t pay back the loan,
the seller can take the property. (In Vermont, a
bankruptcy court has ruled that store charges are
unsecured, not secured, under Vermont state law.
In re Oszajca, 199 B.R. 103 (D. Vt. 1996).)

e Personal loans from banks, credit unions, or finance
companies. Often you must pledge valuable
personal property, such as a paid-off motor
vehicle, as collateral.

Nonconsensual Liens

A creditor can, in some circumstances, get a lien on
your property without your consent. These are called
nonconsensual liens. In theory, a nonconsensual lien
gives the creditor the right to force the sale of the
property in order to get paid. In practice, however, few
creditors force a sale of property, because so much
time and expense are involved. Instead, they wait until
you sell or refinance the property—when the lien must
be paid off to give the new owner or lender clear title
to the property.

Types of Nonconsensual Liens

There are three major types of nonconsensual liens:

e Judicial liens. A judicial lien can be imposed on
your property only after somebody sues you and
wins a money judgment against you. In most
states, the judgment creditor then must record (file)
the judgment with the county or state; the recorded
judgment creates the lien on your real estate in
that county or state. In a few states, a judgment

entered against you by a court automatically
creates a lien on the real estate you own in that
county—that is, the judgment creditor doesn’t
have to record the judgment to get the lien.

¢ Statutory liens. Some liens are created automati-
cally by law. For example, in most states, when
you hire someone to work on your house, the
worker or supplier of materials automatically gets
a mechanic’s lien (also called a materialman’s
lien) on the house if you don’t pay. So does a
homeowners’ association, in some states, if you
don’t pay your dues or special assessments.

¢ Tax liens. Federal, state, and local governments
have the authority to impose liens on your
property if you owe delinquent taxes. If you owe
money to the IRS or other taxing authority, the
debt is secured only if the taxing authority has
recorded a lien against your property (and you
still own the property) or has issued a notice of
tax lien and the equity in your home or retirement
plan is sufficient to cover the amount of the debt.

Property Affected by Such Liens

Identify the property affected by each lien. If you are
like most people, the property most likely to be affected
by such liens are your house and your car—but not
always. Let’s look at this by type of lien.
¢ Judicial liens. In every state, a judicial lien affects
real estate you own in the county where the lien
is recorded or the judgment is entered. In most
states, a judicial lien does not cover your personal
property.
However, in some states, a judicial lien also
affects your personal property in the county.
And that’s not the end of it. A judgment creditor
can also file the judgment with the state motor
vehicles department, imposing a lien on any car,
truck, motorcycle, or other motor vehicle you
own. You may not know about this lien until the
creditor files a claim with the bankruptcy court
describing its interest as secured, or until you
check with the motor vehicles department.
e Statutory liens. Statutory liens affect your real
estate.
¢ Tax liens. A lien recorded by a local government
for unpaid property tax affects your real estate.
Similarly, if your state taxing authority sends you



CHAPTER 5: SECURED DEBTS 89

a bill and you don’t contest it or pay it, the state
can record a tax lien against your real estate in
that state. And, if you don’t pay an IRS bill, the IRS
can record a Notice of Federal Tax Lien at your
county land records office or your Secretary of
State’s office. While the lien attaches to all of your
property, for practical purposes a lien will be valid
only if your real estate, retirement account, or bank
account contains enough equity to cover the debt.

Secured Debts and Bankruptcy

Bankruptcy eliminates your personal liability for
secured debts, but the creditor’s lien remains.
Sometimes you can take further steps in bankruptcy
to eliminate or reduce a lien.

Unsecured Secured Secured Debt After
Debt Debt Bankruptcy
IoU 10U + Q\ [} + Q\

$ $ |7 wy— — 3 " —

What Chapter 7 Bankruptcy Does to
Secured Debts

Bankruptcy has a different effect on secured debts than
on other kinds of debts, because a secured debt consists
of two parts:

e The first part is no different from an unsecured
debt: It is personal liability for the debt, which is
what obligates you to pay the debt to the creditor.
Bankruptcy wipes out your personal liability if
the debt is dischargeable. (See Ch. 9.) Once your
personal liability is eliminated, the creditor cannot
sue you to collect the debt.

e The second part of a secured debt is the creditor’s
legal claim (lien or security interest) on the
property that is collateral for the debt. A lien gives
the creditor the right to repossess the property
or force its sale if you do not pay the debt. The
claim sticks with the property even if you give the
property to someone else. Bankruptcy, by itself,

does not eliminate liens. But, during bankruptcy,
you may be able to take additional steps to
eliminate, or at least reduce, liens on secured
property.

Mary buys a couch on credit from a
furniture store. She signs a contract that states
she must pay for the couch over the next year.
The contract also states that the creditor (the
store) has a security interest in the couch and
can repossess it if any payment is more than 15
days late. In this type of secured debt, Mary’s
obligation to pay the debt is her personal liability,
and the store’s right to repossess the couch is the
lien. Bankruptcy eliminates her obligation to pay
for the couch, but the creditor retains its lien and
can repossess the couch if she doesn’t pay.

m You may lose property if you have nonexempt
equity. Remember, if your equity in collateral

securing a debt is higher than the exemption you can
claim in it, the trustee can take the collateral, sell it, pay
off the secured creditor, pay you your exemption amount,
and distribute the balance to your unsecured creditors.
Fortunately, most filers find that they owe more on
collateral than it is worth, primarily because of the interest
figured into their payments and, in the case of personal
property, the depreciation of the property’s value over time.
In these situations, the trustee has no interest in taking the
property. The proceeds would all go to the secured creditor
and nothing would be left to distribute to unsecured
creditors. The filer could then use one of the options
discussed in this section.

Eliminating Liens in Bankruptcy

As mentioned above, there are several steps you can
take during bankruptcy to eliminate or reduce liens. But
these procedures are neither automatic nor required—
you have to request them.

The most powerful of these procedures lets you
eliminate (avoid) some types of liens on certain kinds
of exempt property without paying anything to the
creditor. (See Ch. 3 for a definition of exempt property.)
With the lien eliminated, you get to keep the property
free and clear without paying anything more to the
creditor.
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Other procedures let you eliminate a creditor’s lien
(and keep the property) by paying the creditor either
the amount of the lien or the current replacement value
of the property, whichever is less.

Finally, you can rid yourself of a lien simply by
surrendering the property to the creditor.

The choice of which procedure to use on each item
of secured property is up to you.

If You Don’t Eliminate Liens

If you take no steps to eliminate a lien as a part of your
bankruptcy case, the lien will survive your bankruptcy
intact, and the creditor will be free to take the property
or force its sale. Fortunately, the courts are very liberal
about reopening a case to allow a debtor to file a
motion to avoid a lien. So if, after your bankruptcy case
is over, you discover a lien that you missed while your
bankruptcy case was open, don’t worry. Reopening a
bankruptcy is a routine procedure.

After Mary’s bankruptcy case is over, she
reads this book and realizes that she can avoid a
particular lien. She quickly contacts a bankruptcy
attorney, who helps her file a motion to reopen her
case so she can file her motion to avoid the lien.

If the property is valuable and could be easily
resold (an automobile, for example), the creditor will
surely repossess the item at the first opportunity unless
you agree to keep making payments. (See “Ways to
Deal With Secured Debts in Bankruptcy,” below.) If,
however, the property is of little value and not worth
the cost of repossessing (such as Mary’s couch), the
creditor may do nothing; this is called abandoning the
property.

If the property is of the type with a “title” or
ownership document, such as a house or car, and the
creditor does nothing, the lien simply remains on the
property until you sell it. At that time, the lien must be
paid out of the proceeds of the sale if the buyer wants
to have clear title to the property. On the other hand,
if the property has no ownership title document, as
would be the case with Mary’s couch, a computer, or a
washer and dryer set, the creditor has no practical way
to enforce the lien. In some cases, if the property is
declining in value and it is clear that you aren’t going
to take steps to keep it, the creditor might ask for the

bankruptcy court’s permission to take the property
even before the bankruptcy case is over. For example,
if you own a new photocopier subject to a security
interest and the copier depreciates in value at a fairly
steep rate (say 30% a year), the creditor would want
it back as soon as possible to maximize the proceeds
from its resale.

Ways to Deal With Secured Debts
in Bankruptcy

There are several ways to deal with secured debts in
bankruptcy. Some options are included on the Statement
of Intention form (See Ch. 6); others are not. All but the
first option allow you to keep property. These options
are explained below, beginning with a description of
each option, then going into advantages, disadvantages,
restrictions, when it makes sense to use that option,
and how it works.

You may want to skim through these options for
now, and then refer back to them as you read
“Choosing the Best Options,” below. That section
discusses which strategy is best for specific kinds of
property, including houses and cars.

m If you fail to choose. In many situations, none of
the options listed below will appeal to you. But if
you fail to choose, the creditor will be entitled to take back
the collateral unless your right to keep it is guaranteed by
state law.

Surrender Property

Description. Surrendering secured property simply
means allowing the creditor to take it back or foreclose
on the lien. It completely frees you from the debt—
your surrender of the property satisfies the lien, and the
bankruptcy discharges your personal liability.

Advantages. A quick and easy way to completely rid
yourself of a secured debt.

Disadvantages. You lose the property.

Restrictions. None. You can surrender any kind of
property to get rid of any kind of lien.

When to use it. For property that you don’t need or
want or that would cost too much to keep.
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How it works. You simply list the property as
surrendered on your Statement of Intention and send
a copy of the form to the creditor within 45 days after
you file for bankruptcy. It’s then up to the creditor to
contact you to arrange a time to pick up the property. You
must make the property available to the creditor within
30 days after the first creditors’ meeting. If the creditor
never takes the property, it’s yours to keep. (This might
happen if, for example, the lien is on your household
furniture that is a couple of years old and not worth the
cost of picking it up, storing it, and selling it at auction.)
We provide step-by-step instructions for surrendering
property at the end of this chapter.

Avoid (Eliminate) Liens

Description. Lien avoidance is a procedure by which
you ask the bankruptcy court to “avoid” (eliminate or
reduce) liens on your exempt property.

How much of a lien can be avoided depends on the
value of the property and the amount of the exemption.
If the property is entirely exempt or is worth less than
the legal exemption limit, the court will eliminate the
entire lien and you’ll get to keep the property without
paying anything. If the property is worth more than
the exemption limit, the lien will be reduced to the
difference between the exemption limit and either the
property’s value or the amount of the debt, whichever
is less. (11 U.S.C. § 522(H(2).)

A creditor has a $500 lien on Harold’s
guitar, which is worth $300. In Harold’s state, the
guitar is exempt only to $200. He could get the
lien reduced to $100. The other $400 of the lien is
eliminated (avoided).

$500 lien $300 = value of item
— 200 = exemption amount
$100 = amount of lien remaining after

lien avoidance

Advantages. Lien avoidance costs nothing, involves
only a moderate amount of paperwork, and allows you
to keep property without paying anything. It is the best
and most powerful tool for getting rid of liens.

Disadvantages. Some paperwork is involved. Also,
by trying to avoid a lien on exempt property, you may

reopen the issue of whether the property is exempt
in the first place. This may happen if the property
was deemed exempt by default (that is, the property
is exempt because the trustee and creditors failed to
timely challenge the debtor’s claim of exemption).
Some courts have allowed creditors to raise the issue of
the property’s exempt status at a hearing on a motion
to avoid a lien. Other courts have ruled that creditors
cannot raise this issue—the property is deemed exempt
and the only issue to discuss at the hearing is whether
the lien may be avoided.

As a practical matter, motions to avoid a lien are
usually not contested.

Restrictions. Lien avoidance has several important
restrictions, as follows.

Security Interests

A security interest (a secured debt you agree to) can be
avoided only if it meets the criteria listed below.
¢ The lien must be the result of a loan that you
obtained by pledging property you already own
as collateral. This is called a “nonpossessory,
nonpurchase-money security interest.”

That sounds complicated, but it makes sense
when you break it down:

m Nonpossessory means the creditor does not
physically keep the collateral you've pledged
as collateral. You keep it in your possession;
the creditor only retains a lien on it. (In
contrast, if you leave your property at a
pawn shop to get a loan, that is a possessory
security interest—for which this lien avoidance
procedure is not available.)

m Nonpurchase-money means that the money
loaned was not the money used to purchase
the collateral.

m Security interest means the lien was created by
a voluntary agreement between you and the
creditor.

The most common examples of nonpossessory,
nonpurchase-money security interests are home
equity loans and personal loans for which a car is
pledged as collateral. Unfortunately, as explained
below, these two most common types of collateral
are not included in the list of property for which
you can use this remedy. Consequently, the
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situations in which you can use this procedure, as | )
a practical matter, are quite limited. What Are Household Goods?

e The prope ou pledged must be exempt under
. rty you pleds . P Under the new bankruptcy law, household goods

the exemption you are using. (Remember that o
are limited to:

domicile requirements may limit the exemptions « clothin
available to you—see Ch. 3 for more information.) . .
e furniture

¢ The collateral you pledged must be one of the .
i e appliances
following: .
I e one radio
m household furnishings, household goods, .
) ) . e one television
clothing, appliances, books, and musical

. . ) o, e oneVCR
instruments or jewelry that are primarily for o linens
your personal, family, or household use e china

m health aids professionally prescribed for you o arockar

or a dependent .
} o o kitchenware

m animals or crops held primarily for your . . . L
¢ educational equipment and materials primarily

personal, family or household use—but only
the first $5,575 of the lien can be avoided, or

m implements, professional books, or tools used

for the use of your minor dependent children
* medical equipment and supplies

. « furniture exclusively for the use of your minor
in a trade (yours or a dependent’s)—but only

the first $5,575 of the lien can be avoided.
A security interest cannot be removed from real

children, or your elderly or disabled dependents
e your personal effects (including your wedding
rings and the toys and hobby equipment of

estate or from a motor vehicle unless the vehicle is a . .
. o your minor dependent children) and those of

tool of your trade. Generally, a motor vehicle is not
) i ) your dependents, and
considered a tool of trade unless you use it as an integral .
¢ one personal computer and related equipment.

art of your business—for example, if you do door- . . . .
P Y P Y Items in the following categories are not consid-

to-door sales or delivery work. It is not considered a .
, ) ) ered to be household goods and you cannot avoid

tool of trade if you simply use it to get to and from .
. liens on them:

your workplace, even if you have no other means of
e works of art (unless they were created by you or

commuting. G

* electronic entertainment equipment with a
fair market value of more than $550 total (not
including the one television, one radio, and
one VCR listed above)

 items acquired as antiques that have a fair
market value of more than $550 total

* jewelry (other than wedding rings) that has
a fair market value of more than $550 total,
and

* a computer (excluding the personal computer
and related equipment listed above), motor
vehicle (including a tractor or lawn tractor),
boat, motorized recreational device, convey-
ance vehicle, watercraft, or aircraft.
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Nonconsensual Liens

A nonconsensual lien (a secured debt you didn’t agree
to) can be avoided only if it meets two criteria:

e The lien must be a judicial lien, which can be
removed from any exempt property, including
real estate and cars. (See Ch.3.)

¢ You must be able to claim the property as exempt.

When to use it. Use lien avoidance whenever
possible, especially if a lien can be completely wiped
out. Even if you don’t need the property, you can avoid
the lien, sell the property, and use the money for things
you do need.

To keep things simple, you may want to avoid liens
only on property that is completely exempt. Then the
lien will be eliminated entirely and you’ll own the
property free and clear, without paying anything to the
creditor.

Even partial lien avoidance can be beneficial, but
sooner or later you'll have to pay the remaining amount
of the lien to the creditor if the property has a title
document or is subject to repossession or foreclosure
on what'’s left of the lien. Most often, you’ll have to
pay off the lien in a lump sum, but some creditors
may be willing to accept installments, especially if you
compromise on the value of the lien.

How it works. You request lien avoidance by checking
the column “Property is claimed as exempt” on the
Statement of Intention and typing and filing a motion.
(Complete instructions for preparing and filing a motion
to avoid a lien are at the end of this chapter.) Although
it may sound complicated, lien avoidance is usually a
routine procedure that involves just a little time.

Eliminating Judicial Liens on Oversecured Property

To determine whether you can eliminate a judicial lien,
apply this simple formula. Add the following items:
e all consensual liens on the property (for
example, a mortgage and home equity loan)
¢ all tax liens, and
® your exemption amount.

If the total of all these items is greater than the value
of the property, then you can completely eliminate
judicial liens on the property. The Judicial Lien Work-
sheet, below, will help you do the math.

Here are a few sample calculations:

EXAMPLE A EXAMPLE B EXAMPLE C
Value of property........... $200,000 Value of property........... $200,000 Value of property.......... $200,000
Mortgage.........cccceeeiins 100,000 Mortgage.........cccceeeiin. 150,000 Mortgage.........cccceeviinnn 160,000
Second mortgage............... 20,000 Second mortgage............... 20,000 Second mortgage.............. 40,000
Exemption ... 10,000 Exemption ... 10,000 Exemption..........ccccoeee. 10,000
TOTAL ... 130,000 TOTAL ... 180,000 TOTAL ..o, 210,000
Amount available for Amount available for Amount available for
judicial liens................... 70,000 judicial liens................... 20,000 judicial liens..........c..ccocceeeiee. 0

Amount of judicial lien...... 30,000

RESULT: Lien cannot be eliminated

One more point to remember: For the purposes of
bankruptcy’s lien avoidance provisions, judicial liens
get the lowest priority, behind consensual liens and
tax liens, regardless of when the liens were placed on

Amount of judicial lien...... 30,000

RESULT: $10,000 of lien can be
eliminated, $20,000 of lien cannot
be eliminated

either way.

Amount of judicial lien.....30,000

RESULT: Judicial lien can be
completely eliminated

the property and regardless of what state law says. So,
in Example C above, it would not matter if the $30,000
judgment lien was created before or after the $40,000
second mortgage: The judicial lien can be eliminated
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Judicial Lien Worksheet

T. Value Of YOUr NOME ..ot e $
2. Amount of first MOMBAZE .......coiviiiiiiiiiiiicc e $
3. Amount of other mortgages and home equity [0aNSs ........cccccoeriiiiiiieniniiiiiieninceene $
4. AMOoUNt Of taX TIENS ..o $
5. Amount of Mechanics’ [IONS ......cooeiiiiiiii $
6. Total of Lines 2 through 5 .....c...couiriiiiiiiiiici et $

(Total of all liens that are not judicial liens)

If Line 6 is greater than Line 1, you can stop here—you can
eliminate all judicial liens. Otherwise, go on to Line 7.

7. Line T MINUS LINE B. c.eeoiiiiiiiiiiieieec ettt $
This is the amount of equity you can protect with an exemption.

8. EXEMPLION AMOUNT....eiiiiiiiiiiiieete et ettt sttt et st s e e e $

If Line 8 is greater than Line 7 you can stop here—you can
eliminate all judicial liens. Otherwise, go on to Line 9.

9. Line 7 mMinus LINE . ....ccuiiiiiiiiiiiiiiii i $
This is the amount of the judicial liens that you can’t eliminate.

10. Amount of JUdiCial [IENS .....co.eeiiriiiiiiiic e $

If Line 9 is greater than Line 10, you can stop here—you cannot
eliminate judicial liens from this property.
Otherwise, go on to Line 11.

TT. LIN@ TO MINUS LINE 0. oo et e e e e e e $
This is the portion of the judicial lien that you can eliminate.
(Line 9 is the portion of judicial lien you cannot eliminate.)
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Redeem Property

Description. In bankruptcy, you have the right to
“redeem” property, which involves buying it back from
the creditor rather than having the creditor take it and
sell it to someone else. You pay the creditor the proper-
ty’s current replacement value (what you would have to
pay a retail vendor for that type of property, consider-
ing its age and condition), usually in a lump sum.

In return, the creditor delivers title to you in the same
manner as if you had completely performed on the
original agreement. You then own the property free and
clear.

Susan and Gary owe $500 on some house-
hold furniture with a replacement value of $200.
They can keep the furniture and eliminate the $500
lien by paying the creditor the $200 replacement
value within 30 days after the first creditors’ meeting.

Advantages. Redemption is a great option if you
owe more than the property is worth. The creditor
must accept the current replacement value of the item
as payment in full. If you and the creditor are unable
to agree on the replacement value of the property, the
court will decide the issue in a proceeding called a
“valuation” hearing. (Ch. 3 explains how to figure out
the replacement value of various types of property.)
Disadvantages. For most debtors, redemption will
require an immediate lump sum payment of the value
of the item. It may be difficult for you to come up with
that much cash on short notice. You can try to get the
creditor to voluntarily accept your redemption payments
in installments, but courts cannot require a creditor to
accept installment payments.

Loans may be available. Some companies specialize

in making loans to people seeking to redeem their
collateral in bankruptcy. For more information about the
companies and when it might make sense to use one of
them, see www.legalconsumer.com, a bankruptcy resource
website created by this book’s coauthor, Albin Renauer.

Restrictions. You have the right to redeem property

only if all of the following are true:

e The debt is a consumer debt. This means it was
incurred “primarily for a personal, family, or
household purpose.” This includes just about
everything except business debts.

e The property is tangible personal property. Tangible
property is anything you can touch. A car, furniture,
a boat, a computer, and jewelry are all examples of
tangible property. Stocks are intangible. The prop-
erty must also be personal property, which simply
means it can’t be real estate.

e The property is either:

m claimed as exempt (exempt property is
explained in Ch. 3), or

m abandoned by the trustee. A trustee will abandon
property that has little or no nonexempt value
beyond the amount of the liens. The trustee
may notify you of the abandonment or may
simply wait for your discharge to be granted,
at which time the property is deemed to have
been abandoned. Either way, once the property
is abandoned, you can redeem it by paying the
secured creditor its replacement value. When
you fill out your bankruptcy papers, if you know
you'll want to redeem an item of property if the
trustee abandons it, check the “redeem” column
on the Statement of Intention. If you haven'’t
done this and the trustee abandons the property,
you may have to amend your Statement of
Intention. Call the trustee to find out. (Ch. 7
explains how to amend a form.)

When to use it. Use redemption only if you owe more
than it would cost to purchase the property and lien
avoidance is not available. Redemption usually makes
sense for keeping small items of household property,
because raising money for the lump sum payment
probably will not be that difficult.

Redemption can also be used for automobiles, which
are not eligible for lien avoidance and are likely to be
repossessed if a lien remains after bankruptcy and you
don’t agree to keep making payments. If the creditor
won't agree to installment payments, however, raising the
cash necessary to redeem an automobile may be difficult.

How it works. You and the creditor must agree on the
value of the property, then draft and sign a redemption
agreement. Agreeing on the replacement value may
take a little negotiation, although retail values are
readily available for most cars that are in decent
condition. Also, sometimes you can get the creditor to
agree to accept payments in installments by agreeing
to a higher value. Whatever you agree to, put it in the
redemption agreement. Sample agreements and full
instructions are at the end of this chapter.
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How to Value Your Car

The best website to check for a used car’s retail value
(which is its replacement value) is the National Auto
Dealers Association, www.nadaguides.com. The

site posts an average resale value for particular cars,
which will usually be sufficient proof of the vehicle’s
value. You can also check the Kelley Blue Book (www.
kbb.com) for the value of cars in various conditions.
You’ll notice that older cars in poor condition are
not valued by these sites. For instance, if your car
has serious body damage or an expensive, looming
mechanical failure (such as a transmission that needs
to be replaced), you can reasonably place a value of
$0 on the vehicle and negotiate from there.

Reaffirm a Debt

Description. When you reaffirm a debt, both the
creditor’s lien on the collateral and your personal liability
under the reaffirmation agreement survive bankruptcy
intact—often, just as if you never filed for bankruptcy.

There is an official form you can use to reaffirm a
debt (you'll find a copy at the end of this chapter and
in Appendix 3). Most large creditors will complete this
form, ask you to sign it, and file it with the court. If
you’re dealing with a smaller creditor, you may have to
do all of the work. Ultimately, the burden is on you to
reaffirm the debt by filing the agreement in court, if the
creditor doesn’t do it for you. If no agreement is filed,
you risk losing the property.

If you default on your payments once your bank-
ruptcy case is over, the creditor can repossess the
collateral. You can also be held liable for the difference
between what the property is resold for and what
you still owe under the agreement. This is called a
“deficiency balance.” Nearly all states permit deficiency
balances for most types of property. About half of
the states, however, don’t allow them on repossessed
personal property if the original purchase price was less
than a few thousand dollars.

You can cancel a reaffirmation agreement by
notifying the creditor before either of the following,
whichever occurs later:

¢ the date of your discharge, or

e 60 days after you filed the reaffirmation agreement
with the bankruptcy court (this often happens at
the discharge hearing). (11 U.S.C. § 524(c)(2).)

If your case is already closed, however, you will
not be able to switch to the other options listed in this
chapter.

Advantages. Reaffirmation can be used when lien
avoidance and/or redemption are unavailable or imprac-
tical. It provides a sure way to keep property, as long as
you abide by the terms of the reaffirmation agreement.

Disadvantages. Because reaffirmation leaves you
personally liable, there is no way to “walk away” from
the debt, even if the property becomes worthless or
you simply decide you no longer want it. You’ll still
be legally bound to pay the agreed-upon amount even
if the property is damaged or destroyed. And because
you can't file for Chapter 7 bankruptcy again until
eight years have passed since your earlier bankruptcy
discharge, you’ll be stuck with the debt.

Tasha owns a computer worth $900. She
owes $1,500 on it. She reaffirms the debt for the full
$1,500. Two months after bankruptcy, she spills a
soft drink into the disk drive and the computer is a
total loss. Now, she has not only lost the computer,
but, because she reaffirmed the debt, she still has to
pay the creditor $1,500.

Restrictions. Reaffirmation can be used with any kind
of property and any kind of lien, but the creditor must
agree to the terms of the reaffirmation. If you are not
represented by an attorney, the court must approve the
agreement as well.

The court can disapprove the agreement if it appears
that the agreement would be an undue hardship on
you. The court will presume that an undue hardship
exists if you won'’t have enough income left over,
after deducting your expenses, to make the required
payments. In this situation, you will have to overcome
the presumption of undue hardship by showing that
you can afford to pay for the property. (You do this at
the discharge hearing scheduled by the court.) Even if
you are represented by an attorney, the court will have
to review and approve your agreement if your income
and expenses demonstrate that you won'’t be able to
make the payments.

When to use it. Because of the disadvantages of
reaffirmation, you should consider it only if redemption
and lien avoidance are unavailable or impractical.
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Use reaffirmation primarily for property you can’t live
without—and only if you have good reason to believe
you'll be able to pay off the balance.

For some types of property, such as automobiles or
your home, reaffirmation may be the only practical way
to keep the item. Also, reaffirmation can be a sensible
way to keep property that is worth significantly more
than what you owe on it.

If you do decide to reaffirm, try to get the creditor to
accept less than the full amount you owe as full payment
of the debt. (This doesn’t apply when you reaffirm your
mortgage.) Don’t reaffirm a debt for more than what it
would cost you to replace the property.

How it works. You and the creditor agree to the terms
of the reaffirmation in a written reaffirmation agreement,
which is filed with the court. If you are representing
yourself, you must appear at a hearing—before you
receive your discharge—where the judge will review the
agreement and decide whether it is in your best interests
or it would impose an undue hardship.

If you want to reaffirm a debt in order to keep
the collateral, make sure you remain current on your
payments so you can stay on the creditor’s good side.
If you fall behind, the creditor has the right to demand
that you get current before agreeing to a reaffirmation
contract, but you usually have some room to nego-
tiate. If the creditor rejects your payments during bank-
ruptcy—which often happens—deposit the money
into a separate account so they are available once the
creditor decides to accept them. If you can’t make these
rejected payments when the creditor is ready to take
them, you might lose your property.

A sample reaffirmation agreement appears at the

end of the chapter. The agreement includes a number
of disclosures and warnings that are required by the new
bankruptcy law. These provisions are intended to put

you on notice of how much you'll be paying overall, the
interest rate, and your liability to pay the debt in full, even

if something happens to the collateral. In Part D of the
agreement, you must explain why you are reaffirming the
debt and provide information on your income and expenses,
so the court can determine whether the agreement creates
an undue hardship for you. Make sure your income and
expense information matches what you include in Schedules
[ and ] (see Ch. 6); if it’s inconsistent, the court might reject
your reaffirmation agreement. (See In re Laynas, 345 B.R.
505 (E.D. Penn. 2006).)

You Can No Longer Retain Property

Unless You Reaffirm or Redeem

Under the old bankruptcy law, many courts allowed
debtors to both discharge a secured debt and keep

the collateral, as long as they stayed current on their
payments. However, the new bankruptcy law makes
clear that you must redeem the property or reaffirm
the debt if you want the bankruptcy court to protect
your right to keep the collateral. If you fail to redeem
or reaffirm by the deadline—30 days after the creditors’
meeting—the automatic stay will no longer protect

your property from repossession.

Joanie signed a five-year car note. After
making payments for three years, she files for
Chapter 7 bankruptcy. She still owes $18,000 on
the note. If she signs a reaffirmation agreement,
she can keep the car as long as she continues
making her monthly payments. If she surrenders
the car, she will discharge her $18,000 liability
on the car note. If, however, she tries to keep
the car without reaffirming or redeeming, the
automatic stay will no longer prevent the creditor
from repossessing it.

Although the creditor might have a legal right to
repossess collateral for a secured debt, it might not choose
to exercise that right. If the collateral isn’t worth much
on the open market, the creditor may prefer to continue
receiving your payments than to take and resell the
property. The more the collateral is worth, however, the
more likely the creditor is to repossess and sell it at auction.
You can always approach the creditor to see whether it
will agree in advance to let you keep the property without
reaffirming or redeeming the debt. If you don’t reach an
agreement, however, you risk repossession, even if you
faithfully make your payments each month.

Some state laws add another twist: In some states,

a creditor is prohibited from taking collateral if you

are current on the payments, even though bankruptcy
law would allow it to do so. If, however, the security
agreement you signed with the creditor says that filing for
bankruptcy constitutes a default on the loan, your state
law probably won't help you: The creditor will probably
be allowed to take the collateral. To know for sure
whether you'll be able to keep your property if you don't
reaffirm, you’ll have to talk to a lawyer (see Ch. 10).
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Pay Off the Lien Later in a Follow-Up
Chapter 13 Bankruptcy

You can file what some bankruptcy practitioners call

a “Chapter 20” bankruptcy—that is, file for Chapter

13 bankruptcy immediately after completing a Chapter
7 bankruptcy. You use the Chapter 13 bankruptcy to
deal with any liens remaining after your Chapter 7 case
has wiped out your personal liability. And, if the lien
exceeds the value of the property, you can often get
the lien fully discharged by simply paying the current
replacement value of the item, rather than the full
amount of the lien.

You can do this only if the Chapter 13 plan lasts
at least four years past the date when you filed for
Chapter 7 bankruptcy. The new bankruptcy law
prohibits you from receiving a Chapter 13 discharge
within four years of filing a Chapter 7 case in which a
discharge was granted.

Because this book covers Chapter 7 bankruptcies
only, space does not permit us to give a full explanation
of how to do a successful follow-up Chapter 13 case.
For more information, see Chapter 13 Bankruptcy:
Repay Your Debts, by Stephen Elias and Robin Leonard
(Nolo).

Lien Elimination Techniques Beyond the Scope
of This Book

Deep in the recesses of the Bankruptcy Code are
other procedures for eliminating certain kinds of non-
consensual liens. 11 U.S.C. § 522(h) gives a debtor the
power to use a wide range of lien avoidance techniques
available to the bankruptcy trustee. The techniques are
found in Sections 545, 547, 548, 549, 553, and 724(a) of
the Bankruptcy Code. These liens include:
¢ nonjudicial liens securing the payment of penalties,
fines, or punitive damages, and
e nonconsensual liens that were recorded or
perfected while you were already insolvent
or within the 90 days before you filed for
bankruptcy.
To use these procedures, you'll need the help of a
bankruptcy attorney.

Choosing the Best Options

Now it’s time pick the best option for each of your
secured debts. If an item has more than one lien on it,
you might use different procedures to deal with each
lien. For example, you might eliminate a judicial lien on
exempt property through lien avoidance and redeem
the property to satisfy a consensual lien.

Schedule D and the

Statement of Intention Form

When you file for Chapter 7 bankruptcy, you

must list on Schedule D all creditors who hold

secured claims. (See Ch. 6.) And, you must tell

the bankruptcy trustee and your affected creditors

what you plan to do about the property that secures

those debts. You do this by filing a form called

the Statement of Intention and mailing a copy of

the form to each creditor listed on it. (If you have

no secured debts, you simply have to sign the

Statement of Intention and file it with the court.)
There are line-by-line instructions on how to

fill out these forms in Ch. 6. To make the decisions

requested on the Statement of Intention, though,

you’ll need the information from this section. Here

are some timing tips:

e Try to decide what to do with each item
of secured property before you file for
bankruptcy.

e The Statement of Intention is due within 45
days after you file for bankruptcy but is often
filed right after you file your other papers.

* The law requires you to carry out your stated
intentions within 30 days after the creditors’
meeting—if you miss the deadline, your
collateral will no longer be protected by the
automatic stay, which leaves the creditor free
to take it.

If you change your mind after you file your

Statement of Intention, you can amend the form us-
ing the instructions in Ch. 7.
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m Don’t pay too much. If the option you're consider-
ing would require you to pay more than the current
market value of the property you want to keep, it’s a bad
deal. There are usually ways you or a lawyer can keep any
item of secured property by paying no more than its current
replacement value.

What Property Should You Keep?

Be realistic about how much property you will be able
to afford to keep after bankruptcy. Face the fact that
you may not be able to keep everything, and decide
which items you can do without. These questions will
help you decide whether an item is worth keeping:

e How important is the property to you?

e Will you need the property to help you make a
fresh start after bankruptcy?

e How much would it cost to keep the property?
(This will depend on the procedure you use.)

e Would it be more expensive to redeem the
property or to replace it?

e If you're considering reaffirming the debt, are you
sure you'll be able to make the payments after
bankruptcy?

e If you're considering surrendering your property
and buying a replacement item, will you need a
loan to purchase it? If so, will you be able to get
such a loan after bankruptcy?

Fran bought a sports car two years ago
for $16,000. Now Fran is unemployed but is about
to start a new job. She still owes $13,000 on the
car, which is currently worth $10,000. Although she
likes the car, she can’t come up with the $10,000 in
cash to redeem it, and she doesn’t want to remain
personally liable for the $13,000 debt after her
bankruptcy case is over. If Fran is willing to lower
her standards a little, she can surrender her car and
buy a reliable used car to get her to work and back
for about $3,000. However, she’ll have to come up
with the money to buy the car—or make sure she’ll
be able to borrow it—to make this plan work.

Joe owns a six-year-old Toyota with
a replacement value of $2,000. It is security for a
debt of $2,500. If Joe files for bankruptcy, he will
probably be able to keep the car by paying the
secured creditor only $2,000 (the value of the car).

Joe decides it’s worth paying that amount. He knows
the car is reliable and will probably last another six
years. He also believes it would be a hassle to find a
car of comparable quality at that price, and he needs
the car to get to work. Joe offers to redeem the car
by making payments, but the creditor demands a
lump sum (as it has a legal right to do). Joe borrows
$2,000 from his parents and redeems the car.

Now assume that Joe makes a different
decision: Instead of redeeming the debt for $2,000,
he decides to discharge the $2,500 debt and continue
making payments to the creditor. Joe figures that the
creditor would rather receive the payments than go
through the expense and hassle of repossessing a
car that would sell for only $2,000. If Joe is wrong,
however, he will have no recourse against the
possession.

Real Estate or Motor Vehicles

Liens on real estate or cars involve special considerations.

Your Home

Filing for bankruptcy when you own your home

is discussed in Ch. 4, but here’s a reminder: If you
own your home and are behind on the payments,
Chapter 13 bankruptcy will allow you to keep your
house if your proposed repayment plan is feasible.
Chapter 7 bankruptcy, on the other hand, does not
offer a procedure for catching up on unpaid mortgage
payments (“curing an arrearage”). Unless you can
become current on your payments—using property or
income you acquire after your filing date—the creditor
can ask the court to lift the automatic stay (see Ch. 2)
so it can proceed with the foreclosure.

If you are current on your mortgage, however,
Chapter 7 bankruptcy might help you eliminate other
liens on your house. To determine whether any liens can
be eliminated, total up the amount of your mortgage(s),
applicable homestead exemption, and other liens on
your home. If the total exceeds the value of your home,
you can probably eliminate some of the liens.

You can use lien avoidance to get rid of judicial liens
if they conflict with your homestead exemption. And
you can do this without a lawyer’s help.
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With the help of a lawyer, you might be able to
eliminate other types of liens, including “unrecorded”
tax liens and liens for penalties, fines, or punitive
damages from a lawsuit.

Your Car

Because repossessed motor vehicles can easily be
resold, if a lien remains on your car, the creditor will
probably act quickly to either repossess it or force its
sale (unless you stay current on your payments and the
creditor wouldn’t gain much by taking and selling the
car). Still, if you intend to keep your car, you should
deal with liens on it during bankruptcy.

If your automobile is exempt, any judicial liens
on it can be eliminated through lien avoidance, as
explained above.

The purchase-money security interest held by the
seller can be dealt with only through redemption or
reaffirmation. Raising the lump sum amount necessary
for a redemption is your best option. If that is not
possible, your only realistic option is to reaffirm the
debt unless you are willing to gamble that the creditor
will let you keep the car as long as you make your
payments.

If your automobile falls within the tool of trade
exemption, you can use lien avoidance for any non-
purchase money liens on the vehicle.

Exempt Property

There are four ways to deal with liens on exempt
property:
e give the property back (if there’s no property,
there’s no lien)
e get rid of the lien in a lien avoidance action
e redeem the property, or
e reaffirm the debt.

If you are keeping the property, you should use
lien avoidance whenever possible to eliminate judicial
liens and nonpurchase-money security interests. Use
redemption whenever the lien exceeds the replacement
value of the property and you can raise the cash
necessary to buy the property back.

If you can’t raise the lump sum necessary for
redemption, you'll have to either reaffirm the debt or
attempt to pay off the lien outside of bankruptcy. The
option you choose will depend on how anxious the
creditor is to repossess the item. If the property is of
little value, you can probably get away with informally
paying off the lien. Property of greater value, however,
may require reaffirmation. Remember never to agree to
pay more than it would cost to replace the property.

Also, remember that even if you can get liens wiped
out, you still may not get to keep the property if your
equity in the property is worth more than your exemp-
tion amount. The trustee will want to sell the property,
pay you your exemption amount, and distribute the re-
maining portion among your unsecured creditors. (See
“Nonexempt Property,” below, for what happens to non-
exempt property, including equity that exceeds the avail-
able exemption.)

In this situation, the only way to hold on to the
property is to buy it back from the trustee. How much
you will have to pay depends on several factors, but
keep in mind this basic rule: The amount you offer to
the trustee has to leave your unsecured creditors no
worse off than they would have been had the trustee
sold the property to somebody else.

Mindy has a $1,000 asset on which she
can claim a $500 exemption. There is a $200 judicial
lien on the asset. Mindy cannot avoid the lien,
because it does not “impair” her exemption. If the
trustee sold the property, Mindy would get her full
$500 exemption, the lienholder would get $200, and
the remaining $300 would go to Mindy’s unsecured
creditors. If Mindy wanted to buy the property from
the trustee, she’d have to offer $500: $200 for the
lienholder and $300 for her unsecured creditors.

As you can see, the amount you have to offer the
trustee will vary from case to case, depending on the
amount of the liens, the amount of your exemption,
and whether you or the trustee can eliminate the liens
on the asset. You can consult with the trustee to work
out the particulars.
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Nonexempt Property

If you want to keep nonexempt property, your options
are limited. You can:

e redeem the property if the trustee abandons it
(abandoning property means that the trustee
releases it from the bankruptcy estate; a trustee
will abandon property when there is not enough
value in it to justify selling it to raise money for
the unsecured creditors)

e reaffirm the debt, or

e risk trying to pay off the lien informally, outside
of bankruptcy.

Property Worth More Than the Debt

If your nonexempt property is worth significantly more
than the liens on it, you probably won’t have a chance
to keep it. The trustee is likely to sell the property, pay
off the liens, and distribute the rest of the proceeds to
your unsecured creditors.

Elena pledges her $4,000 car as security
for a $900 loan. The $900 lien is the only lien on her
car, and only $1,200 of the $4,000 is exempt. If Elena
files for bankruptcy, the trustee will take the car,
sell it, pay off the $900 lien, give Elena her $1,200
exemption, and distribute the rest of the proceeds to
Elena’s creditors.

If the trustee does not take the property and you
want to keep it, your best bet is probably to reaffirm
the debt. This will prevent the creditor from taking the

property.
Property Worth Less Than the Debt

If the property is worth less than the liens on it, the
trustee will probably abandon the property.

When Stan bought his $500 sofa on credit
from the Reliable Furniture Co., he pledged the sofa
as security. Since then, the sofa has declined in value
to only $100, but he still owes $250 on it. The trustee
will abandon the property, because selling it would
yield no proceeds for the unsecured creditors.

The trustee might also abandon property if the collat-
eral has more than one lien on it and the combined

total of all the liens exceeds the value of the collateral.
In this case, the creditors with the lowest-priority liens
are called undersecured creditors. (State and federal law
determine the priority of the liens. Most of the time, the
most recent lien is the lowest-priority lien, but certain
types of liens always have priority over others.)

Aaron’s car is currently worth $3,000. He
pledged his car as collateral for the loan he used to
buy it. That loan has a remaining balance of $2,200.
He later pledged his car for two personal loans on
which he owes $500 each. In addition, there is a
judgment lien against his car for $1,000. The total
balance of all liens is $4,200.

In this situation, the original $2,200 purchase-
money loan is fully secured, and so is the first
personal loan for $500. The other $500 loan is
secured only by the remaining $300 in equity, so it is
an undersecured claim. And there is nothing securing
the $1,000 judgment.

When the trustee abandons the property, you have
the right to redeem it at its current replacement value.
This is your best option, if you can come up with the
necessary lump sum payment. Redemption eliminates
all liens on the property.

If you can’t come up with the lump sum necessary
to redeem the property, reaffirmation is the only sure
way to keep it. If you are willing to gamble that the
creditor won'’t take the property as long as you keep
up your payments, you could try simply continuing to
pay off the lien outside of bankruptcy. Whatever option
you choose, just remember not to pay more than the
property is worth.

Planning reminder. Once you've filed for bank-

ruptcy, a creditor cannot legally take your property
unless the court lifts the automatic stay or you miss the
deadlines for dealing with your secured debts (see Ch. 2).
It's much easier to hold on to property in the first place
than it is to get it back after the creditor repossesses it. So,
if you have some exempt property that a creditor is about
to take and you haven't filed for bankruptcy yet, you may
want to file right away to prevent the seizure.
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Getting Back Exempt Property Repossessed

Just Before Bankruptcy

If, during the 90 days before you filed for bankruptcy,
a secured creditor took exempt property that would
qualify for either lien avoidance or redemption, you
may be able to get the property back. But you must
act quickly, before the creditor resells the property.
If the creditor has already resold the property, you
are probably out of luck. Repossessed cars are
usually resold very quickly, but used furniture may
sit in a warehouse for months.

Legally, the creditor must give back such
property because the repossession is an illegal
preference, which means that the property is still
part of the bankruptcy estate. (11 U.S.C. §§ 542,
543, 547; see Ch. 2.) In practice, however, the
creditor won't give the property back unless the
court orders it (which usually means you'll need the
help of a lawyer) or unless you make a reasonable
cash offer for the item.

Assuming you don’t want to hire a lawyer, you
probably won’t be able to get an item back unless
you talk the creditor into allowing you to redeem
it or reaffirm the debt. The creditor might prefer to
have cash in hand rather than used property sitting
in a warehouse. If you plan to avoid the lien on
the exempt item and not pay anything, however,
the creditor probably won't turn over the property
unless forced to by court order.

Whether hiring a lawyer is worth the expense to
get back an exempt item so you can avoid the lien
depends on how badly you need the property and
what you’ll save through lien avoidance. Compare
what it would cost to redeem the property or buy
replacement property. If those options are cheaper,
or you decide you can get along without the
property, don’t bother with the court order.

Step-by-Step Instructions

Once you decide what to do with each item of secured
property, you must list your intentions on your Statement
of Intention, file that form, and then carry out the
procedures within 30 days after the creditors’ meeting.
(See Ch. 6 for instructions.)

How to Surrender Property

If you plan to surrender any secured property, here’s

how to proceed.

Step 1: When you fill out your Statement of Intention,
state that you are surrendering the property
that secures the debt. (Instructions for com-
pleting the form are in Ch. 6.)

Step 2: The creditor, who will receive a copy of
the Statement of Intention form, must make
arrangements to pick up the property. It’s not
your responsibility to deliver. But you can
call your creditor, explain the situation, and
ask if they want the property back. If they
don’t, great—you don’t have to worry about it
anymore. If they do pick it up, get a receipt.
(See sample receipt below.)

Receipt for Surrender of Property

1. This receipt certifies that __[name of repossessor

(print)] took the following item(s):_(List items)

on date , 20__, because of debt owed

to [name of creditor (print)].

2. [Name of repossessor (print)] is an authorized

agent of [name of creditor (print)].

Signed: __[Your signature]

Dated:

Signed: ___[Repossessor’s signaturel

Dated:
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How to Avoid Liens on Exempt Property

To avoid a lien, you claim the property as exempt on
Schedule C, file a separate request (motion) with the
bankruptcy court, and formally serve the motion on the
creditor by mail.

You request lien avoidance by typing and filing a
motion. It is simple and can be done without a lawyer.
In most courts, you must file your motion with the
court within 30 days after you file for bankruptcy. But
some courts require you to file the motion before the
creditors” meeting. Check your local rules.

2

passes for filing a motion. In fact, it's not uncommon to

If you miss the deadline, talk to a lawyer. You
might not discover a lien until after the deadline

discover liens only after a bankruptcy case is closed. If this
happens to you, you can file a motion asking the court to
let you proceed even though you missed the deadline, or
even to reopen the case if necessary. Talk to a lawyer right
away if you want to avoid a lien after the deadline has
passed.

What goes in your motion papers depends on the
kind of lien you’re trying to get eliminated.

Nonpossessory, Nonpurchase-Money Security Interests

You will need to fill out one complete set of forms for
each affected creditor—generally, each creditor holding

a lien on that property. Sample forms are shown below.

Some courts have their own forms; If yours does, use
them and adapt these instructions to fit.

Checklist of Forms for Motion to Avoid

Nonpossessory, Nonpurchase-Money
Security Interest

L] Motion to Avoid Nonpossessory, Nonpurchase-
Money Security Interest

L] Notice of Motion to Avoid Nonpossessory,
Nonpurchase-Money Security Interest

[J Order to Avoid Nonpossessory, Nonpurchase-
Money Security Interest

L1 Proof of Service by Mail

Step 1:

Step 2:

Step 3:

Step 4:

Step 5:

Step 6:

If your court publishes local rules, refer to
them for time limits, format of papers, and
other details of a motion proceeding.

Type the top half of the pleading form (where
you list your name, the court, the case number,
and so on) following the examples shown
below. This part of the form is known as the
“caption.” It is the same for all pleadings.

If you're using a computer to prepare the
forms, save the caption portion and reuse it for
other pleadings. If you're using a typewriter to
prepare the forms, stop when you've typed the
caption and photocopy the page you’ve made
so far, so you can reuse it for other pleadings.
Using one of the copies that you just made,
start typing again just below the caption and
prepare a Motion to Avoid Nonpossessory,
Nonpurchase-Money Security Interest, as
shown in the example.

Most courts require you only to file the motion
with the court and serve the creditor with a
notice explaining that the lien will be avoided
by default if the creditor doesn’t respond

and request a hearing. (These are colorfully
called “scream or die” motions—see the
sample Motion to Avoid Judicial Lien, below,
for language you can use instead of a formal
notice if your district follows this procedure.)
Because motions to avoid liens are usually
pretty straightforward and are usually granted,
many creditors don’t bother to respond. If they
do, however, either you or the creditor will
have to schedule a hearing.

If a hearing is required, call the court clerk and
give your name and case number. Say you’d
like to file a motion to avoid a lien and need
to find out when and where the judge will
hear arguments on your motion. Under some
local rules the clerk will give you a hearing
date; ask for one at least 31 days in the

future, because you must mail notice of your
motion to the creditor at least 30 days before
the hearing (unless local rules set a different
time limit). Write down the information. If
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Step 7:

Step 8:

Step 9:
Step 10:

Step 11:

the clerk won'’t give you the information over
the phone, go to the bankruptcy court with

a copy of your motion filled out. File that
form and schedule the hearing. Write down
the information about when and where your
motion will be heard by the judge.

If there will be a hearing, prepare a Notice
of Motion that lists the date, time, and place of
the hearing. (See the sample Notice of Motion
to Avoid Nonpossessory, Nonpurchase-Money
Security Interest, below.) If you are filing in
a district that requires a hearing only if the
creditor requests one, use the language in
the sample Notice of Motion and Motion to
Avoid Judicial Lien, below, to give the creditor
proper notice of this procedure.

Prepare a proposed Order to Avoid Nonposs-
essory, Nonpurchase-Money Security Interest.
This is the document the judge signs to grant
your request. Specify exactly what property the
creditor has secured in the space indicated in
the sample. You can get this information from
the security agreement you signed. Make two
extra copies, and take them with you to the
hearing if there is one. The court’s local rules
may require you to file the proposed order with
the rest of your motion papers.

Prepare at least two Proofs of Service by Mail,
one for each affected creditor and one for

the trustee. These forms state that a friend or
relative of yours, who is at least 18 years old
and not a party to the bankruptcy, mailed your
papers to the creditor(s) or the trustee. Fill in
the blanks as indicated. Have your friend sign
and date the form at the end as shown on

the sample. See “How to Serve the Creditor,”
below, for more information.

Make at least three extra copies of all forms.
Keep the Proofs of Service. Have your friend
mail one copy of the Motion, Notice of Motion,
and proposed Order to each affected creditor
and the trustee.

File (in person or by mail) the original (signed)
Notice of Motion, Motion (and proposed

Step 12:

Step 13:

Step 14:

Order, if required in your area), and Proof of
Service with the bankruptcy court.

The trustee or creditors affected by your
motion may submit a written response.
However, most courts will grant your motion
if the trustee or creditor doesn't file a response
to the motion and you ask the court to enter

a default judgment in your favor (see Step 14,
below).

If there is a hearing, attend it. The hearing
usually lasts ten minutes or less. Because you
filed the motion, you argue your side first.
Explain briefly how your property falls within
the acceptable categories of exempt property,
that the lien is a nonpossessory nonpurchase-
money security interest, and that the lien
impairs your exemption. (11 U.S.C. § 522(H)(2).)
“Impairs your exemption” means that because
of the lien, your ownership interest in this item
of exempt property has been reduced.

The trustee or creditor (or an attorney)
responds. The judge either decides the matter
and signs your proposed order or takes it
“under advisement” and mails you the order in
a few days.

If the creditor doesn’t show up at the hearing,
or if the creditor doesn’t file a response to
your motion when it is required to do so (see
Step 12, above), file and serve a Request for
Entry of Order by Default. (See the sample
request with the papers for avoiding a judicial
lien, below, to get an idea of what this should
look like. Of course, you'll have to change
the language so it refers to a nonpossessory,
nonpurchase-money security interest rather
than a judicial lien.) This document tells the
court that you followed all of the proper
procedures and gave the creditor notice of
your motion, but the creditor didn’t respond
as it was required to do. The Request asks the
court to grant your motion by default. You
must prepare another Proof of Service and
serve this request on the creditor.
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M= Get an attorney, if you need one. If you are having

paperwork to avoid a lien, think about asking a lawyer for

trouble figuring out how to draft the necessary

help—especially if the lien is substantial.

How to Serve the Creditor

Under the new bankruptcy law, you must provide notice

to the creditor by following these rules:

e If the creditor provided you with a contact
address and a current account number within
the 90 days before you filed for bankruptcy,
you must use that address and include the
account number and the last four digits of
your Social Security or taxpayer identification
number with your papers.

o If the creditor was prohibited from communi-
cating with you during this 90-day period,
you must use the address and account num-
ber contained in the two written communi-
cations you received most recently from the
creditor.

e If the creditor has filed a preferred contact
address with the court, you must use that
address.

If your creditor is a business, you must serve a live
human being who represents the creditor—you can't
just send your motion to “Visa” or “First Bank,” for
example. Here’s how to find that warm body:

e Call the creditor and ask for the name and
address of the person who accepts service of
process for the business.

e If you don’t know how to reach the creditor,
contact your state’s Secretary of State office
and ask for the name and address of the person
who is listed as the registered agent for service
of process for the company. Many states make
this information available online, too.

Judicial Lien

To eliminate a judicial lien, follow the steps to eliminate
a nonpossessory, nonpurchase-money security interest,
above, but use the Sample Notice of Motion and Motion
to Avoid Judicial Lien and Order to Avoid Judicial Lien
forms as examples.

The sample forms are for eliminating a judicial
lien on your home. To eliminate a lien on personal
property, you will need to change the language
accordingly.

Checklist of Forms for Motion

to Avoid Judicial Lien

0

Motion to Avoid Judicial Lien or Motion to Avoid
Judicial Lien (on Real Estate)

Notice of Motion to Avoid Judicial Lien

Order to Avoid Judicial Lien

Proof of Service)

OO0

Request for Entry of Order by Default and
Proof of Service by Mail (if the creditor doesn’t
respond)

You may have to prove the value of the property in
question. Typically, when you file for bankruptcy and
assign a value to your property, the only person who
may check your figures is the trustee—and that doesn’t
happen very often. However, if a creditor opposes your
motion to avoid a judicial lien, the creditor can make
you prove the property’s value, because the more
the property is worth, the less the lien impairs the
exemption. For instance, if you listed property as worth
$50,000 and the exemption is $45,000, a lien exceeding
$5,000 would impair the exemption and entitle you
to have the lien removed. But if the evidence you
provide at the hearing shows that the property is worth
$60,000, a lien of less than $15,000 wouldn’t impair the
exemption, because you would be able to take your
$45,000 exemption and still pay the full lien. So, be
prepared to show how you determined the value of
your property.
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CHAPTER 5: SECURED DEBTS 113

M= Use an attorney, if necessary. If you are having

paperwork to avoid a lien, think about asking a lawyer for

trouble figuring out how to draft the necessary

help—especially if the lien is substantial.

Tax Liens

If your federal tax debt is secured, you may have a
basis for challenging the lien. Quite often, the IRS
makes mistakes when it records a notice of federal tax
lien.

M= Help from a lawyer. You will need the help of a
4

experience in both areas—to challenge a tax lien.

tax or bankruptcy attorney—preferably one who has

Here are some possible grounds for asking the court
to remove the lien:

¢ The notice of federal tax lien was never recorded,
though the IRS claims it was.

¢ The notice of federal tax lien was recorded after
the automatic stay took effect.

¢ The notice of federal tax lien was recorded in the
wrong county—it must be recorded where you
own real estate for it to attach to the real estate in
that county.

¢ The notice of federal tax lien was recorded against
the wrong assets, such as your child’s house, not
yours.

Even if the notice of federal tax lien was recorded
correctly, you still may have a basis to fight it if either
of the following is true:

e The lien expired—liens last only ten years.
e The lien is based on an invalid tax assessment by
the IRS.

How to Redeem Property

If you want to redeem exempt or abandoned property,
list the property on your Statement of Intention as
property to be retained and check the column that
says property will be redeemed. (More instructions

are in Ch. 6.) You must pay the creditor the current
replacement value of the property within 45 days after
the creditors’ meeting.

Explore lien avoidance first. If lien avoidance

is available, you may be able to get rid of a lien on
exempt property without paying anything.

Agreeing on the Value of the Property

Before you can redeem property, you and the creditor
must agree on what the property is worth. If you
believe the creditor is setting too high a price for the
property, tell the creditor why you think the property
is worth less—it needs repair, it’s falling apart, it’s
damaged or stained, or whatever. If you can’t come to
an agreement, you can ask the bankruptcy court to rule
on the matter. But you will probably need an attorney
to help you make this request, so it is not worth your
while unless the property is worth more than the
lawyer will cost, and you and the creditor are very far
apart in your estimates of the property’s value.

You and the creditor should sign a redemption
agreement that sets forth the terms of your arrangement
and the amount you are going to pay, in case there is a
dispute later. (See the sample forms below.)

If the Creditor Won’t Cooperate

The creditor may refuse to let you redeem property,
because the creditor claims that it isn’t one of the types
of property you can redeem or because you can’t
agree on the value. If so, you will need to file a formal
complaint in the bankruptcy court to have a judge
resolve the issue. You will need an attorney to help
you, so think twice about whether you really want to
redeem the property. It may be better just to let the
creditor have it.

Paying in Installments

If you can’t raise enough cash to pay the creditor
within 45 days after the creditors’ meeting, try to get the
creditor to let you pay in installments. Some creditors
will agree if the installments are substantial and you
agree to pay interest on them. But a creditor is not
required to accept installments; it can demand the
entire amount in cash.

If the creditor refuses to accept installments, you
can ask the bankruptcy court to delay your deadline
for making the payment for a month or two. But, to
do so, you will need to file a formal complaint in the
bankruptcy court. Again, you will need an attorney to
help you, so it may not be worth it.
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Paperwork

Below are two sample redemption agreements you
can use to type up your agreement with the creditor.
Form 1 is for installments and Form 2 is for a lump
sum payment. Type the form on legal paper (the blank
paper in Appendix 3 with numbers down the left side)
and put your bankruptcy case number on it in case you
need to file it later. You should fill out a separate form
for every item of property you want to redeem. Have
the creditor sign it.

There is no need to file these agreements with the
trustee. Keep them with your other bankruptcy papers,
in case the trustee or the judge wants to see them.

How to Reaffirm a Debt

Bankruptcy courts frown on reaffirmation agreements,
because they obligate debtors to make payments after
bankruptcy, which contradicts bankruptcy’s purpose.
Nevertheless, if you do decide to reaffirm a debt, you
must say so on your Statement of Intention. Within 30
days after the creditors’ meeting, you must be willing to
sign a reaffirmation agreement. The law provides that
either you or the creditor must file the reaffirmation
agreement and, if you aren’t represented by an
attorney, file a motion asking the court to approve it.
If you are dealing with a major creditor, you can count
on the creditor to provide the agreement, get your
signature, and file it with the court. After all, these
creditors are familiar with reaffirmation agreements, and
they want you to be legally obligated to repay the loan
after your bankruptcy discharge is granted. But if the
creditor doesn’t take care of the details and you want
to make sure you can hold on to the collateral, you will
have to prepare, sign, and file the agreement yourself.
You can find a reaffirmation agreement that complies
with the new law, as well as an order for the judge to
sign, below (and in Appendix 3).

The reaffirmation agreement includes a request
for a discharge hearing. After you file the agreement,
you will receive notice of the scheduled hearing in
the mail. At the hearing, the court will make sure
that you understand the consequences of signing the
agreement. The court must approve the agreement

unless it appears, based on the income and expenses
you reported on Schedule T and Schedule J, that you
won’t be able to make the required payments. In that
case, the judge will disapprove the agreement and send
you and the creditor back to the drawing board. At that
point, the creditor may decide to repossess the property
or agree to a new plan that will bring your payments
down to an acceptable level.

Don't agree to pay too much. If the creditor requires

you to reaffirm for the full amount owed on the
collateral (an amount that is greater than the current
replacement value of the collateral), select another option
unless you really, really want the property and won’t be
able to get similar property after bankruptcy. In general,
you should try to avoid staying on the hook for a debt for
more than it would cost you to replace the property.

Your right to cancel a reaffirmation agreement. The
Bankruptcy Code gives you the right to cancel any
reaffirmation agreement by notifying the creditor at any
time:

e before you receive your discharge, or

e within 60 days after the reaffirmation agreement
is filed with the bankruptcy court, whichever is
later. (11 U.S.C. § 524(c)(2).)

Notice to the creditor should be by certified mail,
return receipt requested. This precludes the creditor
from later claiming it didn’t receive notice.

Canceling your reaffirmation will leave your debt in
the same condition as if you had never filed the
reaffirmation agreement. That is, your personal liability
for the debt will be discharged (assuming the debt is
dischargeable), and the creditor will be able to enforce
its lien on your property by either repossessing it or
foreclosing on it. If your bankruptcy case is still open,
you can still try other options discussed in this chapter.

As mentioned, the new bankruptcy law requires
you to surrender the collateral, redeem it, or reaffirm
the debt. Filers can no longer discharge the debt while
keeping the collateral simply by staying current on
their payments. However, there is nothing to prevent
a creditor from letting you continue to make the
payments and choosing not to repossess the collateral.
Also, the laws of some states prohibit creditors from
repossessing property as long as the debtor is current
on his or her payments.
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his chapter shows you how to take all of the nec-

essary steps to prepare your case for filing under
Chapter 7. For the most part, the process is very simple,
as long as you follow all of the instructions we provide.

m Chapter 7 bankruptcy can be a very straightforward
process, but only if you follow the rules. If you
don’t—even if your error is accidental—your bankruptcy
case might be dismissed. And the consequences of
dismissal can be dire: Not only will you continue to owe
your debts and face creditor collection actions, but you
might also lose the protection of the automatic stay in

any future bankruptcy case you file (See Ch. 2 for more
information on the automatic stay).

Gather the Necessary Documents

The new bankruptcy law places some new paperwork
burdens on filers. In addition to completing a sizable
stack of official bankruptcy forms, you must also submit
a number of other papers. Along with your bankruptcy
forms, you will have to file:
e a certificate showing that you completed a credit
counseling workshop within the last 180 days
e your most recent federal tax return or a transcript
of the return, and
e your wage stubs for the last 60 days, if you were

working.

The Credit Counseling Certificate

As explained in Ch. 1, every person who files a consumer
bankruptey has to first attend credit counseling. This credit
counseling must be provided by an agency approved

by the United States Trustee’s Office within the 180-day
period before you file for bankruptcy. (At least one court
has held that you must get counseling at least one day
before you file—not earlier the same day. To be safe,
don’t get same-day counseling.) The counseling can be
done by phone, on the Internet, or in person.

You can obtain a list of approved counselors by
visiting the U.S Trustee’s Office website at www.usdoj
.gov/ust (click “Credit Counseling & Debtor Education”).
The agencies are listed by state, but you can use any
agency in any state or region.

Once you complete your counseling, the agency should
give you a certificate of completion. You must either
attach this certificate to Exhibit D of your bankruptcy

petition (see the instructions for completing the petition
below) or file the certificate within 15 days after you
file. Although you don’t have to file your certificate of
completion when you file your petition, you must have
completed your counseling by that time (unless you fit
within one of the exceptions discussed below).

Follow These Rules to Stay Out of Trouble

If you keep these golden rules in mind, you'll save
yourself a lot of time and trouble:

e Don't file for Chapter 7 bankruptcy unless
you are sure it is the right choice (Ch. 1
explains how to decide whether bankruptcy
makes sense and, if so, which type of
bankruptcy will best suit your situation).

* Don't file until you have completed all of
your documents as directed in this chapter.

e Don't file until you have a certificate
showing that you have completed your credit
counseling workshop.

* If you can, pay your filing fee in full rather
than in installments, so you don’t have to
worry about your case being dismissed if you
miss a payment.

* Be absolutely complete and honest in filling
out your paperwork.

e File all of your documents at the same time
(unless you have to file an emergency petition
to stop an impending foreclosure, wage
garnishment, or repossession).

» Don't file your case until you have your most
recent federal tax return (or a transcript) in
your hands.

e Serve your tax return (or transcript) on the
trustee and any creditors who request it)
as soon after you file as possible. If you
don't serve it at least seven days before
the creditors’” meeting, your case could be
dismissed.

* Immediately amend your paperwork if the
trustee asks you to.

e Don't forget your personal financial manage-
ment counseling. You won't receive a dis-
charge unless, within 45 days after your
creditors’ meeting, you file Form 23 certifying
that you have completed this course.
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Repayment Plans

The purpose of credit counseling is to get you to sign
up for a debt repayment plan instead of filing for
bankruptcy. Indeed, if the plan makes sense and you
believe you can faithfully make the payments required
to complete it, you might reasonably consider signing
up for it. However, keep in mind that even if you make
the required payments on the plan month after month,
the creditors can pull out of the plan if you later fall
behind—and they can go after you for the remaining
debt. If you then decide to file for Chapter 7 bankruptcy,
you will have paid back all that money for no good
reason. This is why most bankruptcy professionals
discourage their clients from signing up for a debt
repayment plan.

Even if you have no intention of signing up for a
plan, you are still required to cooperate with the debt
counseling agency in fashioning a plan if they think
one is possible. You then have to file this plan along
with your certificate of completion and your other
bankruptcy papers. If the U.S. Trustee suspects that
you might be able to complete a Chapter 13 repayment
plan, it will review the agency’s plan as part of its
decision-making process.

Counseling Fees

Most of these credit counseling agencies charge a
modest sum ($25-$50 is common) for the counseling,
the issuance of a repayment plan (if it gets that far),
and the certificate of completion that you’ll need to
file with your other bankruptcy papers. Some credit
counseling agencies don’t charge anything for the
counseling, but require a fee of $50 or more for the
certificate.

Agencies are legally required to offer their services
without regard to your ability to pay. (11 U.S.C.
§ 111(0)(2)(B).) If an agency wants to charge more
than you can afford, inform the agency of this legal
requirement. If the agency doesn’t back down, make
notes of your conversations (including who you talked
to, what they said, and the date when you talked), and
then inform the agency that you are going to report
it to the U.S. Trustee’s Office for failing to take your
poverty into account. If that doesn’t bring down the
price, go ahead and report the agency. You'll be doing
others in your same situation a great favor. You can

contact the U.S. Trustee’s Office by sending an email to
ustrustee.program@usdoj.gov.

Exceptions to the Counseling Requirement

You don’t have to get counseling if the U.S. Trustee
certifies that there is no appropriate agency available to
you in the district where you will be filing. However,
counseling can be provided by telephone or online

if the U.S. Trustee approves, so it is unlikely that
approved debt counseling will ever be unavailable.

In one case, however, a bankruptcy court found
that counseling was not “available” to a debtor who
spoke Creole because none of the credit counseling
agencies in his area could accommodate his language
needs. (In re Petit-Louis, 344 B.R. 696 (S.D. Fla.

2006).) Presumably, this same rule would apply to any
debtor who doesn’t speak standard English and can’t
obtain counseling in his or her native language (or a
translator). Since this case was decided, the U.S. Trustee
has begun to approve multilingual credit counseling
agencies.

You can also avoid the requirement if you move
the court to grant an exception and prove that “exigent
circumstances” prevented you from getting counseling.
This means that:

e you had to file for bankruptcy immediately
(perhaps to stop a creditor from levying on your
paycheck or bank account), and

e you were unable to obtain counseling within five
days after requesting it.

m A foreclosure may not be “exigent” enough. One
court has found that a debtor who waits until the
last minute to seek credit counseling might not qualify for
an exception to the counseling requirement. In Dixon v.

La Barge, Jr., 338 B.R. 383 (BAP 8th Cir., 2006), the court
found that no exigent circumstances existed when a debtor
filed for bankruptcy on the day of a scheduled foreclosure
sale. In that case, the debtor claimed to have learned that
he could file for Chapter 7 bankruptcy—and that he would
have to complete credit counseling—on the night before he
filed.

If the court grants an exception, you must complete
the counseling within 30 days after you file (you can
ask the court to extend this deadline by 15 days).

You may also escape the credit counseling require-
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ment if, after notice and hearing, the bankruptcy court
determines that you couldn’t participate because of:

e a physical disability that prevents you from
attending counseling (this exception probably
won't apply if the counseling is available on the
Internet or over the phone)

e mental incapacity (you are unable to understand
and benefit from the counseling), or

e your active duty in a military combat zone.

Consequences of Failing to Get Counseling

Courts have handled a debtor’s failure to file in two
different ways. Some courts dismiss the debtor’s case.
(See In re Mills, 341 B.R. 106 (D.C. 2006).) Other courts
have “stricken” the debtor’s case instead. (See In re
Carey, 341 B.R. 798 (M.D. Fla. 2006); In re Thompson,
344 B.R. 899 (S.D. Ind. 20006).) This seemingly technical
difference can be very important: If your case is
stricken, you may refile without any of the negative
consequences of dismissal (including possible loss of
the protection of the automatic stay) explained in Ch. 2.

Your Tax Return or Transcript

Under the new bankruptcy law, you are supposed to
give the trustee and the U.S. Trustee your most recent
federal tax return no later than seven days before your
creditors’ meeting. (11 U.S.C. § 521(e)(2).) You also
have to provide the return to any creditor who asks for
it. To protect your privacy, you can redact (black out)
your birthdate and Social Security number. If you don’t
provide your tax return on time, your case could be
dismissed.

If you can’t find a copy of your most recent tax
return, you can ask the IRS to give you a transcript of
the basic information in your return—and you can use
the transcript as a substitute for your return. Because it
can take some time to receive the transcript, you should
make your request as soon as you can.

m If you haven’t filed tax returns. Some bankruptcy
commentators believe that the new bankruptcy
law requires you to be current on your taxes—that is, you
must have filed all previous tax returns—in order to file
for Chapter 7. It isn’t clear yet whether courts will agree

with this interpretation. As a practical matter, you should
find out how your bankruptcy trustee sees the issue and do
what he or she requires. If you are required to get current
on your filing, find a good tax preparer or enrolled agent to
help you catch up.

Wage Stubs

If you are employed, you receive stubs or “advise-
ments” with your paycheck. You are required to
produce these stubs for the 60-day period prior to
filing. If you have already tossed your stubs, you have
two options: Wait 60 days (and keep your stubs) before
filing, or go ahead and file, hand over the stubs you
have, and explain why you don’t have 60 days’ worth.
This second option might not work, however: The law
states that failing to provide all wage stubs for the prior
60 days will result in dismissal of the bankruptcy case.
(In re Wilkinson, 346 B.R. 539 (Utah 2006).)

Many bankruptcy courts require you to use a local
form as a cover sheet for wage stubs. (See “Get Some
Information From the Court,” below, for more on local
rules and forms.) You should be able to get a copy of
this form from the court or its website. Some of these
local forms require you to provide information about
income that comes from other sources too, not just
wages. However, one court has found that failing to
provide this extra information (in that case, proof of
disability payments) was not grounds for dismissing
the case. (In re LaPlante, No. 06-00174B, (W.D. N.Y.
2006).) Our advice on this uncertain issue is to get your
court’s local form and provide all of the information it
requests.

If you are not employed, don’t worry about this
requirement.

Get Some Information From the Court

Every bankruptcy court has its own requirements for
filing bankruptcy papers. If your papers don’t meet
these local requirements, the court clerk may reject
them. So, before you begin preparing your papers, find
out your court rules.
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Finding the Right Bankruptcy Court

Because bankruptcy is a creature of federal, not
state, law, you must file for bankruptcy in a special
federal court. There are federal bankruptcy courts all
over the country.

The federal court system divides the country into
judicial districts. Every state has at least one judicial
district; most have more. You can file in any of the
following districts:

e the district where you have been living for the
greater part of the 180-day period before you
file

e the district where you are domiciled—that
is, where you maintain your home, even if
you have been living elsewhere (such as on a
military base) temporarily

e the district where your principal place of
business is located (if you are a business
debtor), or

e the district where the majority of your
business assets are located.

Most readers will be using the first option—and
many will probably file in the large city closest
to their home. To find a bankruptcy court in your
state, check the government listings in your white
pages (under “United States, Courts”), call directory
assistance, ask your local librarian, or visit the court
directory link at www.bankruptcydata.com. If you
live in a state with more than one district, call the
court in the closest city and ask whether that district
includes your county or zip code.

For the past two months, Tom has
lived in San Luis Obispo, which is in California’s
Central judicial district. Before that he lived in
Santa Rosa, in California’s Northern judicial
district. Because Tom spent more of the past
six months in the Northern District than in the
Central, he should file in the bankruptcy court in
the Northern District. If it's too inconvenient to
file there, he could wait another month, when he
would qualify to file in the Central district court.

In urban areas especially, you may get no response
to a letter or phone call. You may need to visit the
court and get the information in person. Or, the
information may be available on the Internet. Almost
all bankruptcy courts have websites with this sort of
information. To find your court’s website, visit www.
uscourts.gov/courtlinks.

Fees

The total fee to file for Chapter 7 bankruptcy is $299.
Fees change, however, so make sure you verify the
amount with the court. This fee is due upon filing,
unless the court waives the fee or gives you permission
to pay in installments. (To make these requests, you
must complete Form 3A or 3B, as explained below.)

Local Forms

In addition to the official forms that every bankruptcy
court uses (they are listed below), your local
bankruptcy court may require you to file one or two
additional forms that it has developed. For example,
different courts have different forms that you must

file along with your wage stubs (as explained above).
You can get all local forms from your local bankruptcy
court or a local stationery store, or you can download
them from your court’s website. (Go to www.uscourts.
gov/courtlinks for a list of links to local courts.) Of
course, we can’t include all local forms in this book
or tell you how to fill them out. Most, however, are
self-explanatory. If you need help in obtaining or
understanding them, see a local bankruptcy lawyer or
visit a bankruptcy petition preparer. (See Ch. 10 for
information on petition preparers.)

Local Court Rules

Most bankruptcy courts publish local rules that govern
the court’s procedures. These rules mainly govern
hearings conducted by the bankruptcy judge and
aren’t relevant in routine bankruptcy cases, which
usually involve only filing papers and appearing at a
creditors’ meeting. Still, on occasion, a rule does affect
a routine Chapter 7 bankruptcy. You can get your local
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rules from the bankruptcy court—in person or on its
website—but be prepared to comb through reams of
material to find the one or two rules that might apply in
your case.

Number of Copies

Before filing your papers, find out how many copies
your court requires. Most ask for an original and one
copy. The original will be scanned into the court’s
database, and your copy will be “conformed” for
your records. (A conformed copy is either stamped or
receives a computer-generated label, with information
showing that you filed, the date of your filing, your
case number, and the tentative date of your creditors’
meeting.) A few courts still require you to provide an
original and four copies.

Order of Papers and Other Details

Every court has a preferred order in which it wants to
receive the forms in the package you submit for filing.
Most courts also have rules indicating whether the
forms should be hole-punched or stapled, and other
details. If you mess up, most clerks will put your forms
in the correct order or punch and staple your papers

in the right way. Some, however, will make you do

it yourself. This can be a major pain if you are filing

by mail. Every court has an exhibit of the standard
Chapter 7 filing with the forms arranged correctly. If
you want to get it right the first time, visit the court and
carefully examine the court’s sample filing, taking notes
on which forms fall in which order.

Below is a sample letter you can adapt to your
situation and send to the court, requesting the
information discussed above. Include a large, self-
addressed envelope. Call and ask the court if you need
to affix return postage. Again, if you live in an urban
area, you'll probably have to visit the court to get this
information.

Sample Letter to Bankruptcy Court

Sandra Smith

432 Oak Street
Cincinnati, OH 45219
513-555-7890

July 2, 20xx

United States Bankruptcy Court
Atrium Two, Room 800

221 East Fourth Street
Cincinnati, OH 45202

Attn: COURT CLERK
TO THE COURT CLERK:

Please send me the following information:

1. Copies of all local forms required by this court for
an individual (not corporation) filing a Chapter 7
bankruptcy and for making amendments.

2. The number of copies or sets required for filing.

3. The order in which forms should be submitted.

4. Complete instructions on this court’'s emergency
filing procedures and deadlines.

| would also appreciate answers to four other
questions:

1. Do you require a separate creditor mailing list
(matrix)? If so, do you have specific requirements
for its format?

2. Is the filing fee still $299? If not, please advise.

3. Should I two-hole punch my papers or is that
done by the court?

4. Should | staple the papers or use paper clips?

I've enclosed a self-addressed envelope for your reply.
Thank you.

Sincerely,
Sandra Smith

Sandra Smith

For Married Filers

If you are married, you and your spouse will have
to decide whether one of you should file alone or
whether you should file jointly. To make this decision,
you'll first have to make sure that you're married in the
eyes of the federal law (a trickier issue than you might
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think), then consider how filing together or separately
will affect your debts and property.

Are You Married?

If you are married to a partner of the opposite sex,
and you were married with a valid state license, you
are married for purposes of filing a joint petition—and

you can skip down to “Should You File Jointly?” below.

However, if you were not married with a license and
ceremony, or if you are married to a same-sex partner,
read on.

Common Law Marriage

Some states allow heterosexual couples to establish
“common law” marriages, which the states will
recognize as valid marriages even though the couples
do not have a state marriage license or certificate.
Contrary to popular belief, a common law marriage
is not created when two people simply live together
for a certain number of years. In order to have a valid
common law marriage, the couple must do all of the
following:
e live together for a significant period of time (not
defined in any state)
¢ hold themselves out as a married couple—
typically this means using the same last name,
referring to the other as “my husband” or “my
wife,” and filing a joint tax return, and
e intend to be married.

Alabama, Colorado, the District of Columbia,
Georgia, Idaho, Iowa, Kansas, Montana, New Hamp-
shire (but only for inheritance purposes), Ohio, Okla-
homa, Pennsylvania, Rhode Island, South Carolina,
Texas, and Utah recognize some form of common law
marriage, but the rules for what constitutes a marriage
differ from state to state. And, several of these states
will only recognize common law marriages that were
created before a certain date.

If you live in one of these states and you meet your
state’s requirements for a common law marriage, you
have the option to file jointly, if you wish.

Same-Sex Marriage

If you married your same-sex partner in a country
or province that recognizes same-sex marriage, or in
Massachusetts after that state began allowing same-sex

marriage, it’s not clear whether you can file jointly. At
least one court has refused to allow a lesbian couple
who had married in Canada to file a joint bankruptcy
petition, based on a provision of federal law that
defines marriage as a union between a man and a
woman. (See Ch. 3 for more information.) If you
choose to file jointly with your same-sex spouse, you
may well face opposition on these grounds from the
trustee or the U.S. Trustee. Consider consulting with
a bankruptcy attorney who has some experience with
issues facing same-sex couples before you decide how
to proceed.

Should You File Jointly?

Unfortunately, there is no simple formula that will
tell you whether it’s better to file alone or with your
spouse. In the end, it will depend on which option
allows you to discharge more of your debts and keep
more of your property. Here are some of the factors
you should consider:

e If you are living in a community property state
and most of your debts were incurred, and your
property acquired, during marriage, you should
probably file jointly. Even if only one spouse files,
all community property is considered part of the
bankruptcy estate. The same is generally true for
debts—that is, all community debts are listed and
discharged even though only one spouse files.
(See Ch. 3 for more on community property.)

e If you have recently married, you haven’t
acquired any valuable assets as a married couple,
and one of you has all the debts, it may make
sense for that spouse to file for bankruptcy alone
(especially if the nonfiling spouse has good credit
to protect).

* You may want to file alone if you and your
spouse own property as tenants by the entirety
(see Ch. 3), you owe most of the debts in your
own name, and you live in a state that excludes
such property from the bankruptcy estate when
one spouse files. This is a particularly important
consideration if you own your home as tenants by
the entirety—filing jointly could cause you to lose
your home. (See Ch. 4 for more information.)

e If the exemption system you are using allows
married spouses to double their exemptions,
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filing jointly may help you hang on to more of
your property. (See Ch. 3 for more information
on exemptions, and Appendix 1 for state-by-state
information on doubling.)

e If you are still married but separated, you may
have to file alone if your spouse won’t cooperate.
Still, if your debts and property are joint rather
than separate, a joint filing would probably be to
your best advantage.

e If you are married, you and your spouse have
shared finances, and your spouse’s income is
significantly larger than your own, filing alone
could lead the court to dismiss your case for
abuse, particularly if you did so solely to prevent
the court from considering your spouse’s income.
If the debts you are trying to discharge benefit
both spouses and your finances are mingled,

a court may consider your nonfiling spouse’s
income in determining whether you could afford
a Chapter 13 repayment plan. (See In re Haney,
No. 06-40350 (W.D. Ky. 2006), in which the

court considered the nonfiling spouse’s income

of $6,000 or $7,000 a month in dismissing the
bankruptcy case of the filing spouse, who brought
in less than $400 a month.)

mm |f you are uncertain about how to file, see a
N lawyer. The decision to file jointly or alone can
have significant consequences. Because the best choice
will depend on your unique situation, we advise you to
talk to a bankruptcy lawyer if you have any questions
about which option makes more sense.

Required Forms and Documents

Bankruptcy uses official forms prescribed by the federal
office of the courts. In addition, the new law requires
you to file certain documents, as described in “Gather
the Necessary Documents.” Here we provide complete
lists of (1) the official forms you will be completing in
this chapter, and (2) the documents that you will have
to file along with the official forms. We also explain
how to get these forms and documents.

Checklist of Required Bankruptcy Forms

These are the standard forms that must be filed in every
Chapter 7 bankruptcy:

4 Form 1—Voluntary Petition

d Form 3A— (if you want to pay your filing fee in

installments)

1 Form 3B— (if you apply for a fee waiver)

 Form 6, which consists of:

1 Schedule A—Real Property

(4 Schedule B—Personal Property

(4 Schedule C—Property Claimed as Exempt

1 Schedule D—Creditors Holding Secured
Claims

(4 Schedule E—Creditors Holding Unsecured
Priority Claims

4 Schedule F—Creditors Holding Unsecured
Nonpriority Claims

[ Schedule G—Executory Contracts and
Unexpired Leases

d Schedule H—Codebtors

(4 Schedule I—Current Income

(4 Schedule J—Current Expenditures

(4 Summary of Schedules A through J

[ Statistical Summary of Certain Liabilities

[ Declaration Concerning Debtor’s Schedules

1 Form 7—Statement of Financial Affairs

d Form 8—Chapter 7 Individual Debtor’s Statement

of Intention

(4 Form 21—Full Social Security Number Disclosure

1 Form 22A—Statement of Current Monthly Income

and Means Test Calculation

1 Form 23—<Certification of Instructional Course on

Financial Management
(d Form 201—Notice to Individual Consumer Debtor
Under § 342 of the Bankruptcy Code

(A Mailing Matrix

[d Required local forms, if any.

With the exception of Form 22A, which might
require you to do a fair bit of math, the forms are very
straightforward and easy to complete, as long as you
take them one at a time. Also, you probably won'’t have
to spend time on each of them, even though they will
be part of your filing package. For instance, if you don’t
own real estate, you can simply check the None box on
Schedule A and proceed to Schedule B.
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All together, these forms usually are referred to as
your “bankruptcy petition,” although technically your
petition is only Form 1. (In case you're wondering,
Forms 2, 4, and 5 aren’t used in voluntary Chapter 7
bankruptcy filings.)

Fee Waiver

You may ask the court to waive the fees by filing
Form 3B. To qualify, you must be unable to pay in
installments and your income must be below 150%
of the poverty line. You will have to appear in court
so the judge can ask you questions. You can find a
blank copy of the form in Appendix 3; as you'll see,
it is fairly complicated and asks you to repeat much
of the information from your other papers. There is
some doubt as to whether courts will grant requests
for fee waivers, but there’s no harm in trying.

Checklist of Required Documents

As explained above, the new bankruptcy law requires
filers to submit some documents along with their forms.
The documents you must file are:
[ your most recent federal tax return (or a transcript
of the return obtained from the IRS)
[ a certificate showing that you have completed the
required credit counseling
[ any repayment plan that was developed during
your credit counseling
O your pay stubs for the previous 60 days (along
with an accompanying form, if your local court
requires one), and
[ proof that you have completed a course in
personal financial management (you must attach
this to Form 23).

Where to Get the Official Forms

Appendix 3 of this book includes tear-out copies of all
of the required bankruptcy forms. You can type the
necessary information in the blanks, or complete the
forms by hand.

You can also find bankruptcy forms online. For
example, the website of the United States Courts offers
a complete set of official forms at www.uscourts.gov/

bkforms/index.html, which you can fill in electronically
and print (but not save on your computer). To learn
more about finding and using bankruptcy forms online,
including information on affordable software utilities
that will allow you to save the data you input into these
electronic forms, go to www.legalconsumer.com, a
website created by this book’s coauthor, Albin Renauer.

Tips for Completing the Forms

Here are some tips that will make filling in your

forms easier and the whole bankruptcy process
smoother. A sample completed form accompanies each
form’s instructions. Refer to it while you fill in your
bankruptcy papers.

Use your worksheets and credit counseling plan (if you
have one). If you've completed the worksheets in Chs.
1, 3, 4, and 5, you’ve already done a lot of the work.
These worksheets will save you lots of time when you
prepare your bankruptcy forms, so keep them handy.
If you skipped any of those chapters, refer to the
worksheets and accompanying instructions for help in
figuring out what to put in your bankruptcy forms.

Make several copies of each form. That way, you can
make a draft, changing things as you go until the form
is complete and correct. Prepare final forms to file with
the court only after you've double checked your drafts.
If you use the PDF, fill-in-the-blanks forms available
from the U.S. Trustee’s website (see above), remember
that you can’t save the information in the forms. It’s
easiest to do a draft by hand, then complete the form
and print it all at once.

Type your final forms. If you are using the Nolo forms
or the nonfillable PDF forms available from the federal
judiciary website (see above), you could enter your
information by hand. Unless your handwriting is very
neat, however, the trustee handling your case will likely
be friendlier if forms are typewritten. If you don’t have
access to a typewriter, many libraries have typewriters
available to the public (for a small rental fee), or you
can hire a bankruptcy form preparation service to
prepare your forms using the information you provide.
(See Ch. 10 for more on these services.)

Be ridiculously thorough. Always err on the side
of giving too much information rather than too little.

If you leave information out, the bankruptcy trustee
may become suspicious of your motives. If you leave
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creditors off the forms, the debts you owe these
creditors might not be discharged—hardly the result
you would want. If you intentionally or carelessly fail
to list all your property and debts, or fail to accurately
describe your recent property transactions, the court,
upon a request by the trustee, may rule that you acted
with fraudulent intent. It may deny your bankruptcy
discharge altogether, and you may lose some property
that you could otherwise have kept.

Respond to every question. Most of the forms have a
box to check when your answer is “none.” If a question
doesn’t have a “none” box and the question doesn’t
apply to you, type in “N/A” for “not applicable.” This
will let the trustee know that you didn’t overlook the
question. Occasionally, a question that doesn’t apply to
you will have a number of blanks. Put “N/A” in only the
first blank if it is obvious that this applies to the other
blanks as well. If it’s not clear, put “N/A” in every blank.

Explain uncertainties. If you can’t figure out which
category on a form to use for a debt or an item of
property, list the debt or item in what you think is the
appropriate place and briefly note next to your entry
that you're uncertain. The important thing is to disclose
the information somewhere. The bankruptcy trustee
will sort it out, if necessary.

Be scrupulously honest. As part of your official
bankruptcy paperwork, you must complete declara-
tions, under penalty of perjury, swearing that you've
been truthful. It's important to realize that you could
be prosecuted for perjury if it’s evident that you
deliberately lied.

Use continuation pages if you run out of room. The
space for entering information is sometimes skimpy,
especially if you're filing jointly. Most of the forms
come with preformatted continuation pages that you
can use if you need more room. But if there is no
continuation form in Appendix 3, prepare one yourself,
using a piece of regular, white 82" by 11" paper. Put
“see continuation page” next to the question you’re
working on and enter the additional information on
the continuation page. Label the continuation pages
with your name and the form name, and indicate
“Continuation Page 1,” “Continuation Page 2,” and so
on. Be sure to attach all continuation pages to their
appropriate forms when you file your bankruptcy

papers.

Get help, if necessary. If your situation is complicated,
you're unsure about how to complete a form, or you
run into trouble when you go to file your papers,
consult a bankruptcy attorney or do some legal
research before proceeding. (See Ch. 10.)

Refer to—but don’t copy—the sample forms.
Throughout this chapter, we have included the com-
pleted sample forms of Carrie Anne Edwards, who
lives in California. These forms are intended to be used
as examples, so you can see what a completed form
should look like. However, everyone’s bankruptcy
situation is different—and obviously, you will owe
different debts, own different property, have different
bank accounts and Social Security numbers, and
otherwise be utterly dissimilar from this fictional gal.
DO NOT COPY THESE EXAMPLES, even if you live in
California, because they won't fit your precise situation.

Form 1—Voluntary Petition

A completed sample Voluntary Petition and line-by-line
instructions follow.

Emergency Filing

Although people usually file all of their bankruptcy
forms at once, you don’t absolutely have to. If you
really need to stop creditors quickly—because of
a foreclosure or threatened repossession, you can
simply file the Voluntary Petition (including Exhibit
D, concerning credit counseling), the statement of
your Social Security number (Form 21,) and a form
called a Matrix, which lists the name, address, and
zip code of each of your creditors. The automatic
stay, which stops most collection efforts against you,
will then go into effect. You have 15 days to file the
rest of the forms. (Bankruptcy Rule 1007(c).)
Although it’s an option if you're really in a jam,
we urge you to not do an emergency filing unless
it's absolutely necessary. That 15-day extension goes
by fast; many people blow the deadline, then have
their cases dismissed. So, if at all possible, file all
your paperwork at the same time.
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Official Form 1 (4/07)

United States Bankruptcy Court

Northern District of California Voluntary Petition

Name of Debtor (if individual, enter Last, First, Middle): Name of Joint Debtor (Spouse) (Last, First, Middle):
Edwards, Carrie Anne

All Other Names used by the Debtor in the last 8 years All Other Names used by the Joint Debtor in the last 8 years
(include married, maiden, and trade names): (include married, maiden, and trade names):

Last four digits of Soc. Sec./Complete EIN or other Tax ID No. (if more than one, state al)} Last four digits of Soc. Sec./Complete EIN or other Tax ID No. (if more than one, state all)
XXX-xx-6287

Street Address of Debtor (No. and Street, City, and State): Street Address of Joint Debtor (No. and Street, City, and State):
3045 Berwick St
Lakeport, CA

ZIP Code ZIP Code
95453
County of Residence or of the Principal Place of Business: County of Residence or of the Principal Place of Business:
Lake
Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor (if different from street address):
PO Box 1437
Lakeport, CA
ZIP Code ZIP Code

[ 95453

Location of Principal Assets of Business Debtor
(if different from street address above):

Type of Debtor Nature of Business Chapter of Bankruptcy Code Under Which
(Form of Organization) (Check one box) the Petition is Filed (Check one box)
(Check one box) IS Health Care Business W Chapter 7
Single Asset Real Estate as defined hapter 15 Petition for Re iti
B Individual (includes Joint Debtors) in 1g1 US.C. § 101 (51B) O Chapter 9 o gf :I;gicién ;A;;gli)rg::ccedciggm ton
See Exhibit D on page 2 of this form. O Railroad O Chapter 11 . .
O Corporation (includes LLC and LLP) O Stockbroker O Chapter 12 O Chapter 15 Peition for Recognition
0 Commodity Broker O Chapter 13 of a Foreign Nonmain Proceeding

O Partnership O Clearing Bank

O Other ([f debtor is not one of the a}aove entities, O Other Nature of Debts
check this box and state type of entity below.) (Check one box)
Tax-Exempt Entity
(Check box, if applicable) [l Debts are primarily consumer debts, O Debts are primarily
O Debtoris a tax-exempt organization dgﬁned in 11 USC § 101(8). as ) business debts.
under Title 26 of the United States "incurred by an individual primarily for
Code (the Internal Revenue Code). a personal, family, or household purpose.”
Filing Fee (Check one box) Check one box: Chapter 11 Debtors
I Full Filing Fee attached [ Debtor is a small business debtor as defined in 11 U.S.C. § 101(51D).
- . . . O Debtor is not a small business debtor as defined in 11 U.S.C. § 101(51D).
[ Filing Fee to be paid in installments (applicable to individuals only). Must Check if

attach signed application for the court's consideration certifying that the debtor

is unable to pay fee except in installments. Rule 1006(b). See Official Form 3A. u Debtor’s aggregate noncontingent liquidated debts (excluding debts owed

to insiders or affiliates) are less than $2,190,000.
O Filing Fee waiver requested (applicable to chapter 7 individuals only). Must Check all applicable boxes:
attach signed application for the court's consideration. See Official Form 3B. O A plan is being filed with this petition.

O Acceptances of the plan were solicited prepetition from one or more
classes of creditors, in accordance with 11 U.S.C. § 1126(b).

Statistical/Administrative Information THIS SPACE IS FOR COURT USE ONLY
O Debtor estimates that funds will be available for distribution to unsecured creditors,

Il Debtor estimates that, after any exempt property is excluded and administrative expenses paid,
there will be no funds available for distribution to unsecured creditors.

Estimated Number of Creditors

1- 50- 100- 200- 1000- 5001- 10,001- 25,001- 100,001-  OVER
49 99 199 999 5,000 10,000 25,000 50,000 100,000 100,000

] O m} O O m} O u} a m}
Estimated Assets

O soto O $10,001 to W 100,001 to O $1,000,001 to O More than
$10,000 $100,000 $1 million $100 million $100 million

Estimated Liabilities

O soto O $50,001 to W $100,001 to O  $1,000,001 to O More than
$50,000 $100,000 $1 million $100 million $100 million
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First Page

Court Name. At the top of the first page, fill in
the first two blanks with the name of the judicial
district you’re filing in, such as the “Central District of
California.” If your state has only one district, enter
“XXXXXX” in the first blank and your state in the
second blank. If your state divides its districts into
divisions, enter the division after the state name, such
as “Northern District of California, Santa Rosa Division.”

Name of Debtor. Enter your full name (last name
first), as used on your checks, driver’s license, and
other formal documents. If you are married and filing
jointly, put one of your names as the debtor (on the
left) and the other as the “joint debtor (spouse),” on the
right. If you are married but filing separately, enter
“N/A” in the second blank.

All Other Names. The purpose of this box is to
make sure that your creditors will know who you are
when they receive notice of your bankruptcy filing. If
you have been known by any other name in the last
eight years, list it here. If you've operated a business
as a sole proprietor during the previous eight years,
include your trade name (fictitious or assumed business
name) preceded by “dba” for “doing business as.” But
don’t include minor variations in spelling or form. For
instance, if your name is John Lewis Odegard, you
don’t have to put down that you're sometimes known
as J.L. But if you’ve used the pseudonym J.L. Smith, you
should list it. If you're uncertain, list any name that you
think you may have used with a creditor. Do the same
for your spouse (in the box to the right) if you are
filing jointly. If you're filing alone, type “N/A” anywhere
in the box to the right.

Soc. Sec./Tax I.D. No. Enter only the last four digits of
your Social Security number. If you have an employer’s
identification number or a taxpayer’s I.D. number, enter
the complete number. Do the same for your spouse (in
the box to the right) if you are filing jointly. If you’re
filing alone, type “N/A” anywhere in the box to the
right.

Street Address of Debtor. Enter your current street
address. Even if you get all of your mail at a post office
box, list the address of your personal residence.

Street Address of Joint Debtor. Enter your spouse’s
current street address (even if it’s the same as yours)
if you are filing jointly—again, no post office boxes. If
you're filing alone, type “N/A” anywhere in the box.

County of Residence. Enter the county in which
you live. Do the same for your spouse if you're filing
jointly. Otherwise, type “N/A” in the box. If you are
doing business, enter the county where your (or your
spouse’s) business assets are located, if it’s different
than your mailing address.

Mailing Address of Debtor. Enter your mailing address
if it is different from your street address. If it isn’t, put
“N/A.” Do the same for your spouse (in the box to the
right) if you are filing jointly.

Location of Principal Assets of Business Debtor. If
you—or your spouse, if you are filing jointly—have
been self-employed or operated a business as a sole
proprietor within the last two years, you may be
considered a “business debtor.” This means you will
have to provide additional information on Form 7. (See
the instructions for that form, below.) If your business
owns any assets—such as machines or inventory—Iist
their primary location. If they are all located at your
home or mailing address, enter that address.

Type of Debtor. Check the first box—“Individual(s)”—
even if you have been self-employed or operated a sole
proprietorship during the previous two years. If you
are filing bankruptcy for a corporation, partnership, or
other type of business entity, you shouldn’t be using
this book.

Nature of Business/Tax-Exempt Entity. See a bank-
ruptcy lawyer if any of these descriptions apply to you
or your spouse. For instance, if you or your spouse
own an assisted living facility (11 U.S.C. § 101 (27A)),
you would need a lawyer’s services, because the law
has gotten quite complicated regarding how health care
businesses are treated in bankruptcy.

Chapter of Bankruptcy Code Under Which the Petition
is Filed. Check “Chapter 7.”

Nature of Debts. Check “Consumer/Non-Business”
if you aren’t in business and haven’t been for the
previous two years. If you're self-employed or in
business as a sole proprietor, check “Consumer/Non-
Business” if most of your debts are owed personally—
not by your business. If, however, the bulk of your
debts are due to the operation of your business, check
“Business.” If you are in doubt, check “Business.” Later
on this category will be very important. For instance,
even if your income is above the state median, you
won’t have to take the means test if you are a business
debtor. (See the instructions for Form 22A, below, for
more on the means test.)
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Official Form 1 (4/07) FORM Bl1, Page 2

sge Name of Debtor(s):
Voluntary Petition Edwards, Carrie Anne

(This page must be completed and filed in every case)

All Prior Bankruptcy Cases Filed Within Last 8 Years (If more than two, attach additional sheet)

Location Case Number: Date Filed:
Where Filed: - None -

Location Case Number: Date Filed:
Where Filed:
Pending Bankruptcy Case Filed by any Spouse, Partner, or Affiliate of this Debtor (If more than one, attach additional sheet)

Name of Debtor: Case Number: Date Filed:

- None -
District: Relationship: Judge:

Exhibit A Exhibit B
(To be completed if debtor is an individual whose debts are primarily consumer debts.)
(To be completed if debtor is required to file periodic reports (e.g., I, the attorney for the petitioner named in the foregoing petition, declare that I
forms 10K and 10Q) with the Securities and Exchange Commission have informed the petitioner that [he or she] may proceed under chapter 7, 11,

pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934 12, or 13 of title 11, United States Code, and have explained the relief available
; ; ; under each such chapter. I further certify that I delivered to the debtor the notice
and is requesting relief under chapter 11.) required by 11 U.S.C. §342(b).

O Exhibit A is attached and made a part of this petition. X

Signature of Attorney for Debtor(s) (Date)

Exhibit C
Does the debtor own or have possession of any property that poses or is alleged to pose a threat of imminent and identifiable harm to public health or safety?
O Yes, and Exhibit C is attached and made a part of this petition.

H No.

Exhibit D
(To be completed by every individual debtor. If a joint petition is filed, each spouse must complete and attach a separate Exhibit D.)
Il Exhibit D completed and signed by the debtor is attached and made a part of this petition.
If this is a joint petition:
O Exhibit D also completed and signed by the joint debtor is attached and made a part of this petition.

Information Regarding the Debtor - Venue
(Check any applicable box)
|| Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180
days immediately preceding the date of this petition or for a longer part of such 180 days than in any other District.
(] There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.

] Debtor is a debtor in a foreign proceeding and has its principal place of business or principal assets in the United States in
this District, or has no principal place of business or assets in the United States but is a defendant in an action or
proceeding [in a federal or state court] in this District, or the interests of the parties will be served in regard to the relief
sought in this District.

Statement by a Debtor Who Resides as a Tenant of Residential Property
(Check all applicable boxes)

[m] Landlord has a judgment against the debtor for possession of debtor's residence. (If box checked, complete the following.)

(Name of landlord that obtained judgment)

(Address of landlord)

] Debtor claims that under applicable nonbankruptcy law, there are circumstances under which the debtor would be
permitted to cure the entire monetary default that gave rise to the judgment for possession, after the judgment for
possession was entered, and

O Debtor has included in this petition the deposit with the court of any rent that would become due during the 30-day period
after the filing of the petition.
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Filing Fee. If you will attach the entire fee, check the
first box. If you plan to ask the court for permission to
pay in installments, check the second box. (Instructions
for applying to the court are in “How to File Your
Papers,” below.) If you wish to apply for a full waiver
of the filing fee, check the third box and see “How to
File Your Papers.”

m Federal agencies disagree over whether fee waivers
are available. As you'll see, there is an ongoing
dispute in the federal government regarding fee waivers.
The agency responsible for creating the forms has provided
a form for fee waivers, which refers to a rule that provides
for the waivers. However, the agency responsible for
making the rules has refused to issue a rule permitting the
waivers.

Chapter 11 Debtors. Leave this section blank.

Statistical/Administrative Information. Here there are a
number of boxes. The first set of boxes tells the trustee
whether you think there will be assets available to be
sold for the benefit of your unsecured creditors. If you
did your homework in Ch. 3 and Ch. 4, you will have
a good idea of whether all of your assets are exempt,
or whether some will have to be surrendered to the
trustee. Check the top or bottom box accordingly. If
you check the bottom box, your creditors will be told
that there is no point in filing a Proof of Claim unless
they hear differently from the trustee. If you check
the top box, your creditors will be told to file Proof of
Claims. If you haven’t a clue yet about your property
and exemptions, come back to this question after
you’ve completed Schedules A, B, and C.

Similarly, if you can provide pretty good estimates of
the other information requested (estimated number of
creditors, assets, and liabilities), fill in the appropriate
box on the form. If not, come back to these questions
when you've completed more of your paperwork.

Second Page

Name of Debtor(s). Enter your name and your spouse’s,
if you are filing jointly.

Prior Bankruptcy Cases Filed Within Last 8 Years.
If you haven't filed a bankruptcy case within the
previous eight years, type “N/A” in the first box. If
you—or your spouse, if you’re filing jointly—have,
enter the requested information. A previous Chapter

7 bankruptcy bars you from filing another one until
eight years have passed since you filed the previous
case. And, if you filed a Chapter 7 bankruptcy case that
was dismissed for cause within the previous 180 days,
you may have to wait to file again, or you may not be
able to discharge all your debts. (See Ch. 2 for more
information.) If either situation applies to you, see a
bankruptcy lawyer before filing.

Pending Bankruptcy Case Filed by any Spouse, Partner,
or Affiliate of this Debtor. “Affiliate” refers to a related
business under a corporate structure. “Partner” refers
to a business partnership. Again, you shouldn’t use
this book if you're filing as a corporation, partnership,
or other type of business entity. If your spouse has a
bankruptcy case pending anywhere in the country,
enter the requested information. Otherwise, type “N/A”
in the first box.

Exhibit A. This is solely for people who are filing for
Chapter 11 bankruptcy. Leave it blank.

Exhibit B. This is solely for people who are repre-
sented by an attorney. If you are representing yourself
or using a bankruptcy petition preparer, leave this
section blank.

Exhibit C. If you own or have in your possession any
property that might cause “imminent and identifiable”
harm to public health or safety (for example, real estate
that is polluted with toxic substances, or explosive
devices such as hand grenades or dynamite), check
the “yes” box, fill in Exhibit C (see Appendix 3), and
attach Exhibit C to this Petition. If you are unsure about
whether a particular piece of property fits the bill, err
on the side of inclusion.

Exhibit D. Check the appropriate box, depending on
whether you are filing alone or jointly. In Exhibit D,
you must agree, under penalty of perjury, to one of five
statements about credit counseling by checking a box
and signing the form. Most people will check box one,
which certifies that you have obtained counseling and
received a certificate of completion, which you must
attach to Exhibit D. If you've completed counseling
but have not yet received your certificate, check box
two; you'll have to provide your certificate to the court
within 15 days after filing your bankruptcy papers. If
you have to check box three (for those who haven’t
received counseling and were unable to do so because
of exigent circumstances) or box four (for those who
aren’t required to get counseling), you'll probably need
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Official Form 1 (4/07)

FORM B1, Page 3

Voluntary Petition

(This page must be completed and filed in every case)

Name of Debtor(s):
Edwards, Carrie Anne

Sign
Signature(s) of Debtor(s) (Individual/Joint)

I declare under penalty of perjury that the information provided in
this petition is true and correct.

[If petitioner is an individual whose debts are primarily consumer
debts and has chosen to file under chapter 7] I am aware that I may
proceed under chapter 7, 11, 12, or 13 of title 11, United States
Code, understand the relief available under each such chapter, and
choose to proceed under chapter 7.

[If no attorney represents me and no bankruptcy petition preparer
signs the petition] I have obtained and read the notice required

by 11 U.S.C. §342(b).

I request relief in accordance with the chapter of title 11, United
States Code, specified in this petition.

X

Signature of Debtor

X

atures
Signature of a Foreign Representative

I declare under penalty of perjury that the information provided in this petition
is true and correct, that I am the foreign representative of a debtor in a foreign
proceeding, and that I am authorized to file this petition.

(Check only one box.)
O I request relief in accordance with chapter 15 of title 11. United States Code.
Certified copies of the documents required by 11 U.S.C. §1515 are attached.

[ Pursuant to 11 U.S.C. §1511, I request relief in accordance with the chapter
of title 11 specified in this petition. A certified copy of the order granting
recognition of the foreign main proceeding is attached.

X

Signature of Foreign Representative

Printed Name of Foreign Representative

Date

Signature of Joint Debtor

(707) 274 1234
Telephone Number (If not represented by attorney)

Date

Signature of Non-Attorney Bankruptcy Petition Preparer

I declare under penalty of perjury that: (1) I am a bankruptcy
petition preparer as defined in 11 U.S.C. § 110; (2) I prepared this
document for compensation and have provided the debtor with a
copy of this document and the notices and information required
under 11 U.S.C. §§ 110(b), 110(h), and 342(b); and, (3) if rules or
guidelines have been promulgated pursuant to 11 U.S.C. § 110(h)

Signature of Attorney

X _Debtor not represented by attorney
Signature of Attorney for Debtor(s)

Printed Name of Attorney for Debtor(s)

Firm Name

Address

Telephone Number

Date

setting a maximum fee for services chargeable by bankruptcy
petition preparers, I have given the debtor notice of the maximum
amount before preparing any document for filing for a debtor or
accepting any fee from the debtor, as required in that section.
Official Form 19B is attached.

Printed Name and title, if any, of Bankruptcy Petition Preparer

Social Security number (If the bankrutpcy petition preparer is not
an individual, state the Social Security number of the officer,
principal, responsible person or partner of the bankruptcy petition
preparer.)(Required by 11 U.S.C. § 110.)

Address

X

Signature of Debtor (Corporation/Partnership)

I declare under penalty of perjury that the information provided in
this petition is true and correct, and that I have been authorized to
file this petition on behalf of the debtor.

The debtor requests relief in accordance with the chapter of title 11,
United States Code, specified in this petition.

X

Signature of Authorized Individual

Printed Name of Authorized Individual

Title of Authorized Individual

Date

Date

Signature of Bankruptcy Petition Preparer or officer, principal,
responsible person,or partner whose Social Security number is
provided above.

Names and Social Security numbers of all other individuals who
prepared or assisted in preparing this document unless the
bankruptcy petition preparer is not an individual:

If more than one person prepared this document, attach additional
sheets conforming to the appropriate official form for each person.

A bankruptcy petition preparer’s failure to comply with the
provisions of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fines or imprisonment or both 11 U.S.C.
$§110; 18 US.C. §156.
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Official Form 1, Exhibit D (10/06)

United States Bankruptcy Court
Northern District of California

Inre _Carrie Anne Edwards Case No.

Debtor(s) Chapter 7

EXHIBIT D - INDIVIDUAL DEBTOR'S STATEMENT OF COMPLIANCE WITH
CREDIT COUNSELING REQUIREMENT

Warning: You must be able to check truthfully one of the five statements regarding credit
counseling listed below. If you cannot do so, you are not eligible to file a bankruptcy case, and the court
can dismiss any case you do file. If that happens, you will lose whatever filing fee you paid, and your
creditors will be able to resume collection activities against you. If your case is dismissed and you file
another bankruptcy case later, you may be required to pay a second filing fee and you may have to take
extra steps to stop creditors' collection activities.

Every individual debtor must file this Exhibit D. If a joint petition is filed, each spouse must complete
and file a separate Exhibit D. Check one of the five statements below and attach any documents as directed.

B 1. Within the 180 days before the filing of my bankruptcy case, I received a briefing from a credit
counseling agency approved by the United States trustee or bankruptcy administrator that outlined the
opportunities for available credit counseling and assisted me in performing a related budget analysis, and I have
a certificate from the agency describing the services provided to me. Attach a copy of the certificate and a copy
of any debt repayment plan developed through the agency.

O 2. Within the 180 days before the filing of my bankruptcy case, I received a briefing from a credit
counseling agency approved by the United States trustee or bankruptcy administrator that outlined the
opportunities for available credit counseling and assisted me in performing a related budget analysis, but I do
not have a certificate from the agency describing the services provided to me. You must file a copy of a
certificate from the agency describing the services provided to you and a copy of any debt repayment plan
developed through the agency no later than 15 days after your bankruptcy case is filed.

O 3. I certify that I requested credit counseling services from an approved agency but was unable to
obtain the services during the five days from the time | made my request. and the following exigent
circumstances merit a temporary waiver of the credit counseling requirement so I can file my bankruptcy case
now. /Must be accompanied by a motion for determination by the court.] [Summarize exigent circumstances
here.]

If the court is satisfied with the reasons stated in your motion, it will send you an order approving
your request. You must still obtain the credit counseling briefing within the first 30 days after you file
your bankruptcy case and promptly file a certificate from the agency that provided the briefing, together
with a copy of any debt management plan developed through the agency. Any extension of the 30-day
deadline can be granted only for cause and is limited to a maximum of 15 days. A motion for extension
must be filed within the 30-day period. Failure to fulfill these requirements may result in dismissal of
your case. If the court is not satisfied with your reasons for filing your bankruptcy case without first
receiving a credit counseling briefing, your case may be dismissed.
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Official Form 1, Exh. D (10/06) - Cont.

0O 4. T am not required to receive a credit counseling briefing because of: [Check the applicable
statement.] [Must be accompanied by a motion for determination by the court.]

O Incapacity. (Defined in 11 U.S.C. § 109(h)(4) as impaired by reason of mental illness or
mental deficiency so as to be incapable of realizing and making rational decisions with respect to
financial responsibilities.);

O Disability. (Defined in 11 U.S.C. § 109(h)(4) as physically impaired to the extent of being
unable, after reasonable effort, to participate in a credit counseling briefing in person, by telephone, or
through the Internet.);

O Active military duty in a military combat zone.

0O 5. The United States trustee or bankruptcy administrator has determined that the credit counseling
requirement of 11 U.S.C. § 109(h) does not apply in this district.

I certify under penalty of perjury that the information provided above is true and correct.

Signature of Debtor:

Carrie Anne Edwards
Date:
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help from an attorney to get a hearing on your case.
Box five is for people filing in districts that the U.S.
Trustee has exempted from the counseling requirement
because approved services aren’t available; we know of
no such districts as of January 2007.

Information Regarding the Debtor. Most filers will
check the top box. Check the middle box if it is
appropriate (it won’t be for most users of this book,
which is intended for individuals and sole proprietors).
Leave the bottom box blank. If it applies to you, see a
lawyer.

Statement by a Debtor Who Resides as a Tenant of
Residential Property. As explained in Ch. 2, certain
evictions are allowed to proceed after you file for
bankruptcy, despite the automatic stay. The questions
in this section are intended to figure out whether your
landlord has already gotten a judgment for possession
(eviction order), and whether you might be able to
postpone the eviction. See Ch. 2 for the information
you need to complete these boxes, if they apply.

Third Page

Signature(s) of Debtor(s) (Individual/Joint). You—and
your spouse, if you are filing jointly—must sign where
indicated. If you are filing alone, type “N/A” on the
joint debtor signature line. Include your telephone
number and the date. You—and your spouse, if you are
filing jointly—declare that you are aware that you may
file under other sections of the bankruptcy code, and
that you still choose to file for Chapter 7 bankruptcy.
(These provisions are described in Ch. 1.) If you think
you want to pursue one of those options, put your
Chapter 7 petition aside and either consult a lawyer
or find a book that explains your proposed alternative
in more detail. For example, check out Chapter 13
Bankrupicy: Repay Your Debts, by Stephen Elias and
Robin Leonard (Nolo).

Signature of Attorney. If you are representing yourself,
type “debtor not represented by attorney” in the space
for the attorney’s signature. If you are represented by a
lawyer, fill in the blanks accordingly.

Signature of Non-Attorney Petition Preparer. If a
bankruptcy petition preparer typed your forms, have
that person complete this section. Otherwise, type
“N/A” on the first line.

Form 6—Schedules

Form 6 refers to a series of schedules that provides
the trustee and court with a picture of your current
financial situation. Most of the information needed
for these schedules is included in the Personal
Property Checklist, Property Exemption Worksheet,
and Homeowners’ Worksheet that you (hopefully)
completed in Chs. 3 and 4.

.ﬁ Use the correct address for your creditors. Many

of these schedules ask you to provide addresses
for the creditors you list. For creditors who have dunned
you with written requests or demands for payment, you
should provide the address that the creditor listed as a
contact address on at least two written communications
you received from the creditor within the 90-day period
prior to your anticipated filing date. If the creditor has
not contacted you within that 90-day period, provide
the contact address that the creditor gave in the last two
communications it sent to you. If you no longer have the
address of your original creditor, use the contact address
of the most recent creditors. If a creditor is a minor child,
simply put “minor child” and the appropriate address.
Don't list the child’s name.

Schedule A—Real Property

Here you list all the real property you own as of the
date you'll file the petition. Don’t worry about whether
a particular piece of property is exempt; you don’t have
to claim your exemptions until you get to Schedule
C. If you completed the Personal Property Checklist,
Property Exemption Worksheet, and Homeowner’s
Worksheet in Ch. 3 and Ch. 4, get them out. Much of
that information goes on Schedule A.

A completed sample of Schedule A and line-by-line
instructions follow. Even if you don’t own any real
estate, you still must complete the top of this form.

Tab this page. You might want to put a sticky note

alongside the instructions for Schedule A, because
we'll keep referring back to the instructions on these pages.

In re. (This means “In the matter of.”) Type your
name and the name of your spouse, if you're filing
jointly. “In re [your name(s)]” will be the name of your
bankruptcy case.


http://www.nolo.com/product.cfm/ObjectID/9EA5A291-1D33-4DF4-BD9B1192C50CA5E4/213/
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Form B6A
(10/05)

Inre Carrie Anne Edwards Case No.

Debtor

SCHEDULE A. REAL PROPERTY

Except as directed below, list all real property in which the debtor has any legal, equitable, or future interest, including all property owned as a
cotenant, community property, or in which the debtor has a life estate. Include any property in which the debtor holds rights and powers exercisable for
the debtor's own benefit. If the debtor is married, state whether husband, wife, or both own the property by placing an "H," "W," "I," or "C" in the column
labeled "Husband, Wife, Joint, or Community." If the debtor holds no interest in real property, write "None" under "Description and Location of Property."

Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and
Unexpired Leases.

If an entity claims to have a lien or hold a secured interest in any property, state the amount of the secured claim. See Schedule D. If no entity
claims to hold a secured interest in the property, write "None" in the column labeled "Amount of Secured Claim."

If the debtor is an individual or if a joint petition is filed, state the amount of any exemption claimed in the property only in Schedule C - Property
Claimed as Exempt.

Current Value of

Husband. :
: > Debtor’s Interest in
. : Nature of Debtor's Wife, ; Amount of
Description and Location of Property Interest in Property Joint, or D c}{ro?eny, w1té10ut d Secured Claim
Community educting any Secure
Claim or Exemption
Residence Fee Simple - 140,000.00 140,000.00
Location: 3045 Berwick St, Lakeport
CA
Sub-Total > 140,000.00 (Total of this page)
Total > 140,000.00

0 continuation sheets attached to the Schedule of Real Property (Report also on Summary of Schedules)
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Case No. If you made an emergency filing, fill in the
case number assigned by the court. Otherwise, leave
this blank.

= If you don’t own real estate, type “N/A” anywhere
in the first column, type “0” in the total box at the
bottom of the page, and move on to Schedule B.

Real Property Defined

Real property—land and things permanently attached
to land—includes more than just a house. It can
also include unimproved land, vacation cabins,
condominiums, duplexes, rental property, business
property, mobile home park spaces, agricultural
land, airplane hangars, and any other buildings
permanently attached to land.

You may own real estate even if you can’t walk
on it, live on it, or get income from it. This might be
true, for example, if:

e you own real estate solely because you are
married to a spouse who owns real estate and
you live in a community property state, or

e someone else lives on property that you are
entitled to receive in the future under a trust
agreement.

There’s a separate schedule for leases and
timeshares. If you hold a timeshare lease in a
vacation cabin or property, lease a boat dock, lease
underground portions of real estate for mineral
or oil exploration, or otherwise lease or rent real
estate of any description, don't list it on Schedule
A. All leases and timeshares should be listed on
Schedule G. (See the instructions for that schedule
below.)

Description and Location of Property. For each piece
of real property you own, list the type of property—for
example, house, farm, or undeveloped lot—and street
address. You don’t need to include the legal description
of the property (the description on the deed).

Nature of Debtor’s Interest in Property. In this
column, you need to provide the legal definition for
the interest you (or you and your spouse) have in the
real estate. The most common type of interest—outright
ownership—is called “fee simple.” Even if you still

owe money on your mortgage, as long as you have the
right to sell the house, leave it to your heirs, and make
alterations, your ownership is fee simple. A fee simple
interest may be owned by one person or by several
people jointly. Normally, when people are listed on a
deed as the owners—even if they own the property

as joint tenants, tenants in common, or tenants by the
entirety—the ownership interest is in fee simple. Other
types of real property interests include:

e Life estate. This is the right to possess and use
property only during your lifetime. You can’t
sell the property, give it away, or leave it to
someone when you die. Instead, when you die,
the property passes to whomever was named in
the instrument (trust, deed, or will) that created
your life estate. This type of ownership is usually
created when the sole owner of a piece of real
estate wants his surviving spouse to live on the
property for the rest of her life, but then have the
property pass to his children. In this situation,
the surviving spouse has a life estate. Surviving
spouses who are beneficiaries of A-B, spousal, or
marital bypass trusts have life estates.

e Future interest. This is your right to own property
sometime in the future. A common future interest
is owned by a person who—under the terms
of a deed or irrevocable trust—will inherit the
property when its current possessor dies. Note
that the fact that you are named in a will or living
trust doesn’t create a future interest, because the
person who signed the deed or trust could amend
the document to cut you out.

e Contingent interest. This ownership interest
doesn’t come into existence unless one or more
conditions are fulfilled. Wills sometimes leave
property to people under certain conditions. If
the conditions aren’t met, the property passes to
someone else. For instance, Emma’s will leaves
her house to John provided that he takes care of
her until her death. If John doesn’t care for Emma,
the house passes to Emma’s daughter Jane.

Both John and Jane have contingent interests in
Emma’s home.

e Lienholder. If you are the holder of a mortgage,
deed of trust, judgment lien, or mechanic’s lien on
real estate, you have an ownership interest in the
real estate.
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e Easement holder. If you are the holder of a right
to travel on or otherwise use property owned by
someone else, you have an easement.

¢ Power of appointment. If you have a legal right,
given to you in a will or transfer of property, to
sell a specified piece of someone’s property, that’s
called a power of appointment and should be
listed.

¢ Beneficial ownership under a real estate contract.
This is the right to own property by virtue of
having signed a binding real estate contract. Even
though the buyer doesn’t yet own the property,
the buyer does have a “beneficial interest”—that
is, the right to own the property once the
formalities are completed. For example, property
buyers have a beneficial ownership interest in
property while the escrow is pending.

If you have trouble figuring out which of these
definitions best fits your type of ownership interest,
leave the column blank and let the trustee help you
sort it out.

Husband, Wife, Joint, or Community. If you're not
married, put “N/A.” If you are married, indicate whether
the real estate is owned:

¢ by the husband (H)

e by the wife (W)

e jointly by husband and wife as joint tenants,
tenants in common, or tenants by the entirety (J),
or

e jointly by husband and wife as community
property (O).

For more information on ownership of property by
married couples, see Ch. 3.

Current Value of Debtor’s Interest in Property, without
Deducting any Secured Claim or Exemption. Enter the
current fair market value of your real estate ownership
interest. If you filled in the Homeowners’ Worksheet in
Ch. 4, use the value you came up with there.

Don’t figure in homestead exemptions or any
mortgages or other liens on the property. Just put the
actual current market value as best you can calculate
it. However, you can deduct the costs of sale from the
market value and enter the difference, as long as you
explain what you did on the schedule. (See Ch. 4 for
information on valuing real estate.)

If you own the property with someone else who
is not joining you in your bankruptcy, list only your

ownership share in this column. For example, if you
and your brother own a home as joint tenants (each
owns 50%), split the property’s current market value in
half and list that amount here.

If your interest is intangible—for example, you are
a beneficiary of real estate held in trust that won’t be
distributed for many years—enter an estimate provided
by a real estate appraiser or put “don’t know” and
explain why you can’t be more precise.

Total. Add the amounts in the fourth column and
enter the total in the box at the bottom of the page.
The form reminds you that you should also enter this
total on the Summary of Schedules (see the instructions
for completing the summary, below).

Amount of Secured Claim. List mortgages and other
debts secured by the property. If there is no secured
claim of any type on the real estate, enter “None.”

If there is, enter separately the amount of each
outstanding mortgage, deed of trust, home equity loan,
or lien (judgment lien, mechanic’s lien, materialmen’s
lien, tax lien, or the like) that is claimed against the
property. If you don’t know the balance on your
mortgage, deed of trust, or home equity loan, call the
lender. To find out the existence and values of liens,
visit the land records office in your county and look

up the parcel in the records; the clerk can show you
how. Or, you can order a title search through a real
estate attorney or title insurance company. If you own
several pieces of real estate and there is one lien on file
against all the real estate, list the full amount of the lien
for each separate property item. Don’t worry if, taken
together, the value of the liens is higher than the value
of the property; it’s quite common.

How you itemize liens in this schedule won’t affect
how your property or the liens will be treated in
bankruptcy. The idea here is to notify the trustee of all
possible liens that may affect your equity in your real
estate.

If you are simply unable to obtain this information,
and you can'’t afford the help of a lawyer or title
insurance company, put “unknown.” This will be
okay for the purpose of filing your papers, but you
may need to get the information later. For example, a
question might come up as to whether the equity in
your home is protected by your exemption. Suppose
your exemption is $10,000 and your equity is $30,000.
You would probably lose the house and get $10,000,
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and your creditors would get $20,000, less the costs

of sale. But if there were an unknown lien on the
property for $20,000, then you wouldn’t have to lose
the house, because there would be nothing left over for
the unsecured creditors. So it’s to your benefit to get
this information any way you can.

Schedule B—Personal Property

Here you must list and evaluate all of your personal
property, including property that is security for a

debt and property that is exempt. If you didn’t fill in
the Personal Property Checklist and Property Exemp-
tion Worksheet in Ch. 3, turn to that chapter for
explanations and suggestions about what property you
should list in each of the schedule’s categories.

m Be honest and thorough. When listing all of your
stuff on a public document like Schedule B, you
might feel tempted to cheat a little. Don’t give in to the
temptation to “forget” any of your assets. Bankruptcy law
doesn’t give you the right to decide that an asset isn’t worth
mentioning. Even if, for example, you've decided that your
CD collection is worthless given the advent of the iPod,
you still have to list it. You can explain on the form why
you think it's worthless. If you omit something and get
caught, your case can be dismissed—or your discharge
revoked—leaving you with no bankruptcy relief for your
current debts. Remember, you can use exemptions to keep
much of your property; if no exemption is available, you
may be able to buy the property back from the trustee.

A completed sample of Schedule B and line-by-line
instructions follow. If you need more room, use an
attached continuation page, or create a continuation
page yourself.

In re and Case No. Follow the instructions for
Schedule A.

Type of Property. The form lists general categories of
personal property. You leave this column as is.

None. If you own no property that fits in a category
listed in the first column, enter an “X” in the “None”
column. But make sure that you really don’t own
anything in this category.

Description and Location of Property. List specific
items that fall in each general category. If you filled
out the Personal Property Checklist and Property
Exemption Worksheet in Ch. 3, you already have this

information. If not, be sure to go over the Personal
Property Checklist, which lists types of property to
include in each category. Although the categories in the
checklist correspond to the categories in Schedule B,
the checklist describes some of them differently (where
we felt the Schedule B descriptions weren’t clear).

m Use the property’s replacement value. As explained
in Ch. 3, the new bankruptcy law requires you to
use the property’s replacement value—what it would cost
to purchase the property from a retail vendor, given its age
and condition—when estimating what it's worth. See Ch. 3
for tips on finding replacement values for various types of

property.

Separately list all items worth $50 or more. Combine
small items into larger categories whenever reasonable.
For example, you don’t need to list every spatula,
colander, garlic press, and ice cream scoop; instead, put
“kitchen cookware” (unless one of these items is worth
more than $50). If you list numerous items in one
category (as is likely for household goods and furnish-
ings), you may need to attach a continuation sheet.

For each category of property listed, you must
describe where it is located. If your personal property is
at your residence, just enter “Residence” or your home
address in the box. If someone else holds property
for you (for example, you loaned your aunt your color
TV), put that person’s name and address in this column.
The idea is to tell the trustee where all your property is
located.

Here are further instructions for filling in some of the
blanks.

Item 1: Include all cash you have on the date you file
the petition.

Items 1 and 2: Explain the source of any cash on
hand or money in financial accounts—for example,
from wages, Social Security payments, or child
support. This will help you (and the trustee) decide
later whether any of this money qualifies as exempt
property. You must list the amount in your account
on the day you file for bankruptcy, even if you have
written checks on the account that haven't yet cleared.
All money in your accounts on the day you file is
property of your bankruptcy estate, and the trustee can
take that money unless it's exempt (even if that means
you bounce a check or two). (In re Schoonover, No. 05-
43662-7 (D. Kan. 2006).)
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Form B6B
{10005y

Inre Carrie Anne Edwards Case No.

Debtor

SCHEDULE B. PERSONAL PROPERTY

Except as directed below, list all personal property of the debtor of whatever kind. If the debtor has no property in one or more ol the categories, place
an "x" in the appropriate position in the column labeled "None," If additional space is needed in any category, attach a separate sheet properly identified
with the case name, case number, and the number of the category, If the debtor is married, state whether husband, wife, or both own the property by placing
an "H," "W," "J," or "C" in the column labeled "Husband, Wife, Joint, or Community." If the debtor is an individual or a joint petition is filed, state the
amount of any exemptions claimed only in Schedule C - Property Claimed as Exempt,

Do not list interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and
Unexpired Leases.

If the property is being held for the debtor by someone else, state that person's name and address under "Description and Location of Property."
In providing the information requested in this schedule, do not include the name or address of’ a minor child. Simply state "a minor child."

N Husband, Current Value of
Type of Property Q Description and Location of Property J‘gillif.' oF Dcl\":‘i-;'hgdplf;g:g&c‘gn';r‘;g;ﬂ)"
E Community Secured Claim or Exemption
1. Cash on hand Cash in wallet - 50.00
2. Checking, savings or other financial Bank of America Checking Account #12345 - 150.00
accounts, certificates of deposit, or Lakeport California
shares in banks, savings and loan,
thrift, building and loan, and from wages
homestead associations, or credit
unions, brokerage houses, or WestAmerica Bank, Lakeport CA - 300.00
cooperatives. Savings Account
3. Seccurity deposits with public X
utilities, telephone companies,
landlords, and others.
4. Houschold goods and furnishings, All items at replacement value - 2,450.00
including audio, video, and
computer equipment. Stereo system ($300), washer dryer set (200),
refrigerator (400), electric stove (250), misc furniture
(couch, 2 chairs) (450) minor appliances (blender,
toaster, mixer) (125), vacuum (50), 20 inch tv (75),
lawnmower (200), swing set, childrens toys (240),
snowblower (160)
Location: 3045 Berwick St, Lakeport CA
2 end tables (500), roll top desk (700), bed and - 4,500.00
bedding (800), oriental rug (2500)
5. Books, pictures and other art 250 books at used book store prices - 1,250.00
objects, antiques. stamp, coin, Location: 3045 Berwick St, Lakeport CA
record, tape. compact disc, and
other collections or collectibles. stamp collection at stamp dealer price - 2,500.00
Location: 3045 Berwick St, Lakeport CA
6. Wearing apparel. normal clothing at used clothing store prices - 800.00
Location: 3045 Berwick St, Lakeport CA
7. Furs and jewelry. diamond necklace at used jewelry store price (800), - 875.00

watch at flea market price (75)
Location: 3045 Berwick St, Lakeport CA

Sub-Total = 12,875.00
(Total of this page)

3 continuation sheets attached to the Schedule of Personal Property
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to the Schedule of Personal Property

Form B6B
O
Inre Carrie Anne Edwards Case No.
Debtor
SCHEDULE B. PERSONAL PROPERTY
(Continuation Sheet)
N Husband, Current Value of
; . 0 oy : o Wife, Debtor's Interest in P rty,
Type of Property N Description and Location of Property juilnf. or e\:ﬁL;“F G:j"u:;:ngn:}:; ¥
E Community Secured Claim or Exemption
8. Firearms and sports, photographic, Mountain bike at used bicycle store price (250), - 1,250.00
and other hobby equipment. Digital camera priced at ebay (200), sword
collection priced at antique store
Location: 3045 Berwick St, Lakeport CA
9. Interests in insurance policies. X
Name insurance company of each
policy and itemize surrender or
refund value of each.
10. Annuities. ltemize and name each X
issuer.
11. Interests in an education IRA as X
defined in 26 U.S.C. § 530(b)(1) or
under a qualified State tuition plan
as defined in 26 U.S.C. § 52%(b)(1).
Give particulars. (File separately the
record(s) of any such interest(s).
11 US.C. § 521(c); Rule 1007(b)).
12, Interests in IRA, ERISA, Keogh, or TIAA/CREF (ERISA Qualified Pension), not in - 0.00
other pension or profit sharing bankruptcy estate
plans. Give particulars.
IRA, Bank of America, Lakeport CA (25,000), not in - 0.00
bankruptcy estate
13. Stock and interests in incorporated 5,000 shares in BLP Bankruptcy Services, Inc, a - 500.00
and unincorporated businesses. close corporation
lItemize. Location of certificates: 3045 Berwick St, Lakeport
CA (valued at $.10 a share
14. Interests in partnerships or joint X
ventures. [temize.
15. Government and corporate bonds U.S. Savings Bonds, all certificates at Ameritrust, 10 i 1,000.00
and other negotiable and Financial Way, Cleaveland Heights OH 41118
nonnegotiable instruments.
Negotiable promissory note from Jonathan - 500.00
Edwards, Carrie's brother, dated 11/3/XX
Location: 3045 Berwick St, Lakeport CA
16. Accounts receivable. X
17. Alimony. maintenance, support, and X
property settlements to which the
debtor is or may be entitled. Give
particulars.
Sub-Total = 3,250.00
(Total of this page)
Sheet _ 1 of _3 _ continuation sheets attached
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Form B6B

(RIS

In re Carrie Anne Edwards

Case No.

Debtor

SCHEDULE B. PERSONAL PROPERTY

(Continuation Sheet)

Type of Property

mZOZ

Husband, Current Value of
Wife, Debtor's Interest in Property,
Joint, or without Deducting any
Community Secured Claim or Exemption

Description and Location of Property

20.

21

22,

24,

25.

26.

27.

Other liquidated debts owing debtor
including tax refunds. Give
particulars.

Equitable or future interests, life
estates, and rights or powers
exercisable for the benefit of the
debtor other than those listed in
Schedule A - Real Property.

Contingent and noncontingent
interests in estate of a decedent,
death benefit plan, life insurance
policy, or trust.

Other contingent and unliquidated
claims of every nature, including
tax refunds, counterclaims of the
debtor, and rights to setoff claims.
Give estimated value of each.

Patents, copyrights, and other
intellectual property. Give
particulars.

. Licenses, franchises, and other

general intangibles. Give
particulars.

Customer lists or other compilations
containing personally identifiable
information (as defined in 11 U.S.C.
§ 101(41A)) provided to the debtor
by individuals in connection with
obtaining a product or service from
the debtor primarily for personal,
family, or household purposes.

Automobiles, trucks, trailers, and
other vehicles and accessories.

Boats, motors, and accessories.
Aircraft and accessories.

Office equipment, furnishings, and
supplies.

X

X

Wages for 6/1/XX to 8/1/XX from ABC Typing - 500.00
Services

Copyright in book published by Nolo Press - Unknown
(Independent Paralegal's Handbook)

2003 Buick LeSabre fully loaded in good condition - 8,000.00
(replacement value from nada.com)

Used computer valued at Ebay price, used in - 800.00
business

Copier (used Xerox) no known market for - Unknown
replacement value

Sub-Total > 9,300.00
(Total of this page)

Sheet 2  of 3 continuation sheets attached

to the Schedule of Personal Property
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Form B6B
I D)
Inre Carrie Anne Edwards Case No.
Debtor
SCHEDULE B. PERSONAL PROPERTY
(Continuation Sheet)
(N) Il‘l‘;'sl}and, Det Sul;rcm \«’alucigaf‘
- , e . - , life, ebtor's Interest in Property,
Tvpe of Property N Description and Location of Property Joint, or without Deducting any
E Community Secured Claim or Exemption
29, Machinery, fixtures, equipment, and X
supplies used in business.
30. Inventory. X
31. Animals. X
32. Crops - growing or harvested. Give X
particulars.
33. Farming equipment and X
implements.
34. Farm supplies, chemicals, and feed. X
35. Other personal property of any kind X
not already listed. Itemize.
Sub-Total = 0.00
(Total of this page)
Total = 25,425.00
Sheet _3 _ of _3 _ continuation sheets attached

to the Schedule of Personal Property

(Report also on Summary of Schedules)
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Item 11: Although an education IRA and a qualified
state tuition plan may technically not be part of the
bankruptcy estate, list them here anyway. Also, you are
required to file any records you have of these interests
as an attachment to Schedule B.

Item 12: Although ERISA-qualified pension plans,
IRAs, and Keoghs may not be part of your bankruptcy
estate, list them here anyway and describe each plan in
detail. In the Current Value column, enter the value of
the pension, if known.

Item 13: Include stock options.

Item 16: If you are a sole proprietor or independent
contractor, you likely will be owed money by one or
more of your customers. Specify each such debt by
customer name, the reason for the debt, and the date
the debt was incurred. These debts belong to your
bankruptcy estate and may be collected by the trustee
unless you are able to claim them as exempt.

Item 17: List all child support or alimony arrears—
that is, money that should have been paid to you but
hasn’t been. Specify the dates the payments were
due and missed, such as “$250 monthly child support
payments for June, July, August, and September
20xx.” Also list any debts owed you from a property
settlement incurred in a divorce or dissolution.

Item 18: List all money owed to you and not yet
paid, other than child support, alimony, and property
settlements. If you've obtained a judgment against
someone, but haven’t been paid, list it here. State the
defendant’s name, the date of the judgment, the court
that issued the judgment, the amount of the judgment,
and the kind of case (such as “car accident™).

Item 19: An “equitable or future interest” means that
sooner or later you will get property that is currently
owned by someone else. Your expectation is legally
recognized and valuable. For instance, if your parents’
trust gives them the right to live in the family home,
that’s a “life estate.” If the trust gives you the home
when they die, you have an “equitable interest” in the
home while they’re alive. “Powers exercisable for the
benefit of the debtor” means that a person has been
given the power to route property your way, but it
hasn’t happened by the time you file your bankruptcy
petition. In sum, if it looks like property is coming your
way eventually, and that property hasn’t been listed in
Schedule A, list it here.

Item 20: You have a contingent interest in property
if, for example, you are named the remainder
beneficiary of an irrevocable trust (a trust that can’t be
undone by the person who created it). It’s contingent
because you may or may not get anything from the
trust—it all depends on whether there’s anything left by
the time it gets to you. A noncontingent interest means
you will get the property sooner or later, for example,
under the terms of an insurance policy. Also list here
any wills or revocable living trusts where you are
named as a beneficiary. Even though you don’t have
any right to inherit under these documents (they can
be changed at any time prior to the person’s death),
the trustee wants to know this information because the
inheritance becomes part of your bankruptcy estate if
the person dies within the six-month period following
your bankruptcy filing date.

Item 21: List all claims that you have against others
that might end up in a lawsuit. For instance, if you
were recently rear-ended in an automobile accident and
are struggling with whiplash, you may have a cause
of action against the other driver (and that driver’s
insurer). Failure to list this type of claim here can result
in your inability to pursue it after bankruptcy.

Item 22: This question asks about assets commonly
known as intellectual property. State what the patent,
copyright, trademark, or the like is for. Give the
number assigned by the issuing agency and length of
time the patent, copyright, trademark, or other right will
last. Keep in mind that both copyright and trademark
rights may exist without going through a government
agency. If you claim trademark rights through usage,
or copyright through the fact that you created the item
and reduced it to tangible form, describe them here.

Item 23: List all licenses and franchises, what they
cover, the length of time remaining, who they are with,
and whether you can transfer them to someone else.

Item 24: Describe customer lists or other compila-
tions containing personally identifiable information that
you obtained from people as part of providing them
with consumer goods or services.

Items 25-27: Include the make, model, and year of
each item.

Item 32: For your crops, list whether they’ve been
harvested, whether they’ve been sold (and, if so, to
whom and for how much), whether you've taken out
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any loan against them, and whether they are insured.

Husband, Wife, Joint, or Community. If you're not
married, put “N/A” at the top of the column.

If you are married and live in a community property
state, then property acquired during the marriage is
community property and you should put “C” in this
column. Gifts and inheritances received by one spouse
are separate property, as is property a spouse owned
prior to marriage or after separation. Identify this
property with an “H” (for husband) or “W” (for wife),
as appropriate.

If you live in any state that is not a community
property state, write “J” if you own the property jointly
with a spouse, and “H” or “W” if a spouse owns that
property as an individual.

Current Value of Debtor’s Interest in Property, Without
Deducting any Secured Claim or Exemption. You can
take the information requested here from the Property
Exemption Worksheet in Ch. 3. List the replacement
value of the property, without regard to any secured
interests or exemptions. For example, if you own a
car with a replacement value of $6,000, you still owe
$4,000 on the car note, and your state’s motor vehicle
exemption is $1,200, put down $6,000 for the market
value of the car.

Total. Add the amounts in this column and put
the total in the box at the bottom of the last page. If
you used any continuation pages in addition to the
preprinted form, remember to attach those pages and
include the amounts from those pages in this total.

Schedule C—Property Claimed as Exempt

On this form, you claim all property you think is
legally exempt from being sold to pay your unsecured
creditors. In the overwhelming majority of Chapter 7
bankruptcies filed by individuals, all—or virtually all—
of the debtor’s property is exempt.

m If you own a home. Be sure to read Ch. 4 before
completing Schedule C.

When you work on this form, you’ll need to refer
frequently to several other documents. Have in front of
you:

e the worksheets from Ch. 3 and Ch. 4
e your drafts of Schedules A and B

e the list of state or federal bankruptcy exemptions
you’ll be using, provided in Appendix 1, and
e if you're using a state’s exemptions, the additional
nonbankruptcy federal exemptions, provided in
Appendix 1.
Set out below is a sample completed Schedule C and
line-by-line instructions.
Looking at the sample Schedule C exemptions, you
might notice that a particular exemption can apply
to more than one category of personal property from
Schedule B. That’s because the exemption categories
are set up by each state, but the property categories
are determined by the feds, who also wrote Schedule
B. As a result, the property and exemption categories
don’t necessarily match up neatly. For example, the
California “tools of the trade” exemption (see Appendix
1D could apply to a number of the property categories,
including Category 28 (Office equipment, furnishings,
and supplies), Category 33 (Farming equipment and
implements), Category 25 (Automobiles, trucks, trailers
and other vehicles, and accessories), and Category 5
(Books, etc.).

Give Yourself the Benefit of the Doubt

When you claim exemptions, give yourself the
benefit of the doubt—if an exemption seems to
cover an item of property, claim it. You may find that
you're legally entitled to keep much of the property
you're deeply attached to, such as your home, car,
and family heirlooms.

Your exemption claims will be examined by the
trustee and possibly a creditor or two, although
historically few creditors monitor bankruptcy
proceedings. In close cases, bankruptcy laws
require the trustee to honor rather than dishonor
your exemption claims. In other words, you're
entitled to the benefit of the doubt.

If the trustee or a creditor successfully objects
to an exemption claim, you've lost nothing by
trying. See Ch. 7 for more on objections to claimed
exemptions.
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Form B6C
407y

Inre Carrie Anne Edwards Case No.

Debtor

SCHEDULE C. PROPERTY CLAIMED AS EXEMPT

Debtor claims the exemptions to which debtor is entitled under: [ Check if debtor claims a homestead exemption that exceeds
(Check one box) $136,875.

O 11 U.S.C. §522(b)(2)

B 11 US.C. §522(b)(3)

" ‘1 Value of Current Value of
Description of Property Specify La\y Providing Claimed Property Without
Each Exemption Exemption Deducting Exemption

Real Property
Residence C.C.P. § 703.140(b)(1) 0.00 140,000.00

Location: 3045 Berwick St, Lakeport CA

Cash on Hand
Cash in wallet C.C.P. § 703.140(b)(5) 50.00 50.00

Checking, Savings, or Other Financial Accounts, Certificates of Deposit
Bank of America Checking Account #12345 C.C.P. § 703.140(b)(5) 150.00 150.00
Lakeport California

from wages

WestAmerica Bank, Lakeport CA C.C.P. § 703.140(b)(5) 300.00 300.00
Savings Account

Household Goods and Furnishings
All items at replacement value C.C.P. § 703.140(b)(3) 2,450.00 2,450.00

Stereo system ($300), washer dryer set (200),
refrigerator (400), electric stove (250), misc
furniture (couch, 2 chairs) (450) minor
appliances (blender, toaster, mixer) (125),
vacuum (50), 20 inch tv (75), lawnmower (200),
swing set, childrens toys (240), snowblower
(160)

Location: 3045 Berwick St, Lakeport CA

2 end tables (500), roll top desk (700), bed and C.C.P. § 703.140(b)(5) 4,500.00 4,500.00
bedding (800), oriental rug (2500)

Books, Pictures and Other Art Objects; Collectibles
250 books at used book store prices C.C.P. § 703.140(b)(5) 1,250.00 1,250.00
Location: 3045 Berwick St, Lakeport CA

stamp collection at stamp dealer price C.C.P. § 703.140(b)(5) 2,500.00 2,500.00
Location: 3045 Berwick St, Lakeport CA

Wearing Apparel
normal clothing at used clothing store prices C.C.P. § 703.140(b)(3) 800.00 800.00

Location: 3045 Berwick St, Lakeport CA

Furs and Jewelry
diamond necklace at used jewelry store price C.C.P. § 703.140(b)(4) 875.00 875.00

(800), watch at flea market price (75)
Location: 3045 Berwick St, Lakeport CA

1 continuation sheets attached to Schedule of Property Claimed as Exempt
Copyright (c) 1996-2007 - Best Case Solutions - Evanston, IL - (800) 492-8037 Best Case Bankruptcy
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Form B6C
(4/07)

Inre Carrie Anne Edwards Case No.

Debtor

SCHEDULE C. PROPERTY CLAIMED AS EXEMPT

(Continuation Sheet)

. Lo Value of
. ) Specify Law Providing e
Description of Property Each Exemption E(Qc‘:‘rllnplteign

Current Value of
Property Without
Deducting Exemption

Firearms and Sports, Photographic and Other Hobby Equipment

Mountain bike at used bicycle store price (250), C.C.P. § 703.140(b)(5) 1,250.00
Digital camera priced at ebay (200), sword

collection priced at antique store

Location: 3045 Berwick St, Lakeport CA

Stock and Interests in Busin

5,000 shares in BLP Bankruptcy Services, Inc, a C.C.P. § 703.140(b)(5) 500.00
close corporation

Location of certificates: 3045 Berwick St,

Lakeport CA (valued at $.10 a share

Government & Corporate Bonds, Other Negotiable & Non-negotiable Inst.

U.S. Savings Bonds, all certificates at C.C.P. § 703.140(b)(5) 1,000.00
Ameritrust, 10 Financial Way, Cleaveland

Heights OH 41118

Negotiable promissory note from Jonathan C.C.P. § 703.140(b)(5) 500.00
Edwards, Carrie's brother, dated 11/3/XX
Location: 3045 Berwick St, Lakeport CA

Other Liguidated Debts Owing Debtor Including Tax Refund
Wages for 6/1/XX to 8/1/XX from ABC Typing C.C.P. § 703.140(b)(5) 500.00
Services

Automobiles, Trucks, Trailers, and Other Vehicles
2003 Buick LeSabre fully loaded in good
condition (replacement value from nada.com)

03.140(b)(5) 5,525.00

7
703.140(b)(2) 2,975.00

wwn

C.CP
C.C.P.
Office Equipment, Furnishings and Supplies

Used computer valued at Ebay price, used in C.C.P. § 703.140(b)(6) 800.00
business

1,250.00

500.00

1,000.00

500.00

500.00

8,000.00

800.00

Total: 25,925.00
Sheet _ 1 of 1 continuation sheets attached to the Schedule of Property Claimed as Exempt

Copyright (c) 1996-2007 - Best Case Solutions - Evanston, IL - (800) 492-8037

165,425.00

Best Case Bankruptcy
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In re and Case No. Follow the instructions for
Schedule A.

Debtor elects the exemptions to which the debtor is
entitled under: If you're using the federal exemptions,
check the top box. Everybody else, check the second
box. See Ch. 3 for information on the new residency
requirements for using a state’s exemptions and tips on
how to choose between the federal and state exemption
systems. As we point out in Ch. 3, if you are living in
a state that offers the federal exemption system, but
you haven’t been there long enough to meet the two-
year residency requirement, you can choose the federal
system (and check the top box on Schedule C).

E Property out of state. You'll generally choose the
exemptions of the state you live in when you file as
long as you've lived there for at least two years. If you want
to protect your equity in a home in a state other than the
one you file in, see a lawyer.

Check if debtor claims a homestead exemption that
exceeds $136,875. Check this box if:

e the exemptions of the state you are using allow a
homestead of more than $136,875

e you have more than $136,875 equity in your
home, and

e you acquired your home at least 40 months prior
to your bankruptcy filing date.

If you didn’t acquire your home at least 40 months
before filing, and you didn’t purchase it from the
proceeds of selling a home in the same state, your
homestead exemption may be capped, regardless of
the exemption available in the state where your home
is located. See Ch. 4 for detailed information on the
homestead exemption cap.

The following instructions cover one column at a
time. But rather than listing all your exempt property
in the first column and then completing the second
column before moving on to the third column, you
might find it easier to list one exempt item and
complete all columns for that item before moving on to
the next exempt item.

Description of Property. To describe the property you
claim as exempt, take these steps:

Step 1: Turn to Ch. 3 to find out which exemptions
are available to you and which property to claim
as exempt (if you have already used the Property

Exemption Worksheet to identify your exempt property,
skip this step).

Step 2: Decide which of the real estate you listed
on Schedule A, if any, you want to claim as exempt.
Remember that state homestead allowances usually
apply only to property you are living in when you file,
but that you can use a wildcard exemption for any
type of property. Use the same description you used
in the Description and Location of Property column of
Schedule A.

Step 3: Decide which of the personal property you
listed on Schedule B you want to claim as exempt. For
each item identified, list both the category of property
(preprinted in the Types of Property column) and the
specific item, from the Description and Location of
Property column. Do not include the location of the
property. If the exemptions you are using apply to an
entire category, such as clothing, simply list “clothing”
as the item you are exempting.

Specify Law Providing Each Exemption. You'll find
citations to the specific laws that create exemptions in
the state and federal exemption lists in Appendix 1.
Remember to use the rules for choosing your exemp-
tions explained in detail in Ch. 3.

You can simplify this process by entering, anywhere
on the form, the name of the statutes you are using.
The name is noted at the top of the exemption list you
use. For example, you might type “All law references
are to the Florida Statutes Annotated unless otherwise
noted.”

For each item of property you are claiming as
exempt, enter the citation (number) of the specific law
that creates the exemption, as set out on the exemption
list. If you are combining part or all of a wildcard
exemption with a regular exemption, list both citations.
If the wildcard and the regular exemption have the
same citation, list the citation twice and put “wildcard”
next to one of the citations. If you use any reference
other than one found in the state statutes you are using,
such as a federal nonbankruptcy exemption or a court
case, list the entire reference for the exempt item.

Value of Claimed Exemption. Claim the full exemption
amount allowed, up to the value of the item. The
amount allowed is listed in Appendix 1.

Bankruptcy law allows married couples to double all
exemptions unless the state expressly prohibits it. That
means that each of you can claim the entire amount of
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each exemption, if you are both filing. If your state’s
chart in Appendix 1 doesn’t say your state forbids
doubling, go ahead and double. You are entitled to
double all federal exemptions, if you use them.

If you are using part or all of a wildcard exemption,
in addition to a regular exemption, list both amounts.
For example, if the regular exemption for an item of
furniture is $200, and you plan to exempt it to $500
using $300 from your state’s wildcard exemption, list
$200 across from the citation you listed for the regular
exemption and $300 across from the citation you listed
for the wildcard exemption (or across from the term
“wildcard”).

m Don'’t claim more than you need for any particular
item. For instance, if you're allowed household
furniture up to a total amount of $2,000, don’t inflate the
value of each item of furniture simply to get to $2,000. Use
the values you stated on Schedule B.

Current Value of Property Without Deducting
Exemption. Enter the current (replacement) value of the
item you are claiming as exempt. For most items, this
information is listed on Schedules A and B. However, if
you listed the item as part of a group in Schedule B, list
it separately here and assign it a separate replacement
value.

Schedule D—Creditors Holding
Secured Claims

In this schedule, you list all creditors who hold claims
secured by your property. This includes:
¢ holders of a mortgage or deed of trust on your
real estate
e creditors who have won lawsuits against you and
recorded judgment liens against your property
e doctors or lawyers to whom you have granted
a security interest in the outcome of a lawsuit,
so that the collection of their fees would be
postponed (the expected court judgment is the
collateral)
e contractors who have filed mechanics’ or
materialmen’s liens on your real estate
e taxing authorities, such as the IRS, that have
obtained tax liens against your property

¢ creditors with either a purchase-money or
nonpurchase-money security agreement (see
“Nature of Lien” below), and

e all parties who are trying to collect a secured
debt, such as collection agencies and attorneys.

Credit Card Debts

Most credit card debts, including cards issued
by a bank, gasoline company, or department
store, are unsecured and should be listed on
Schedule F. Some department stores, however,
claim to retain a security interest in all durable
goods, such as furniture, appliances, electronics
equipment, and jewelry, bought using the store
credit card. Also, if you were issued a bank or
store credit card as part of a plan to restore your
credit, you may have had to post property or cash
as collateral for debts incurred on the card. If
either of these exceptions apply to you, list the
credit card debt on Schedule D.

Line-by-line instructions and a completed sample of
Schedule D follow.

In re and Case No. Follow instructions for Schedule A.

Check this box if debtor has no creditors holding
secured claims to report on this Schedule D. Check the
box at the bottom of the Schedule’s instructions if you
have no secured creditors, then skip ahead to Schedule
E. Everyone else, keep reading.

Creditor’s Name and Mailing Address, Including Zip
Code and Account Number. List all secured creditors,
preferably in alphabetical order. For each, fill in the
last four digits of the account number, if you know it;
the creditor’s name; and the complete mailing address,
including zip code. As mentioned earlier, the mailing
address should be the contact address shown on at
least two written communications you received from
the creditor during the previous 90 days. Call the
creditor to get this information if you don’t have it.

If you have more than one secured creditor for a
given debt, list the original creditor first, followed by
the other creditors. For example, if you've been sued or
hounded by a collection agency, list the information for
the collection agency after the original creditor.
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If, after typing up your final papers, you discover
that you’ve missed a few creditors, don’t retype your
papers to preserve perfect alphabetical order. Simply
add the creditors at the end. If your creditors don’t
all fit on the first page of Schedule D, make as many
copies of the preprinted continuation page as you need
to list them all.

Codebtor. Someone who owes money with you
probably isn’t the first person you think of as your
creditor. But if someone else agreed to cosign your
loan, lease, or purchase, then creditors can go after
your codebtor, who will then look to you to cough up
the money. So, if someone else (other than a spouse
with whom you are filing jointly) can be legally forced
to pay your debt to a listed secured creditor, enter
an “X” in this column and list the codebtor in the
creditor column of this Schedule. You'll also need to
list the codebtor as a creditor in Schedules E, F, and H
(explained below).

The most common codebtors are:

e cosigners

e guarantors (people who guarantee payment of a
loan)

e ex-spouses with whom you jointly incurred debts
before divorcing

¢ joint owners of real estate or other property

e coparties in a lawsuit

¢ nonfiling spouses in a community property
state (most debts incurred by a nonfiling spouse
during marriage are considered community debts,
making that spouse equally liable with the filing
spouse for the debts), and

¢ nonfiling spouses in states other than community
property states, for debts incurred by the filing
spouse for basic living necessities such as food,
shelter, clothing, and utilities.

Husband, Wife, Joint, or Community. Follow the
instructions for Schedule A.

Date Claim Was Incurred, Nature of Lien, and
Description and Value of Property Subject to Lien. This
column calls for a lot of information for each secured
debt. If you list two or more creditors on the same
secured claim (such as the lender and a collection
agency), simply put ditto marks (") in this column for
the second creditor. Let’s take these one at a time.

Date Claim Was Incurred. For most claims, the
date the claim was incurred is the date you signed

the security agreement. If you didn’t sign a security
agreement with the creditor, the date is most likely the
date a contractor or judgment creditor recorded a lien
against your property or the date a taxing authority
notified you of a tax liability or assessment of taxes
due.

Nature of Lien. What kind of property interest does
your secured creditor have? Here are the possible
answers:

¢ First mortgage. You took out a loan to buy your
house. (This kind of lien is a specific kind of
purchase-money security interest.)

¢ Purchase-money security interest. You took out
a loan to purchase the property that secures the
loan—for example, a car note. The creditor must
have perfected the security interest by filing or
recording it with the appropriate agency within 20
days. (Fidelity Financial Services, Inc. v. Fink, 522
U.S. 211 (1998).) Otherwise, the creditor has no
lien and you should list the debt on Schedule F
(unsecured debt) instead.

¢ Nonpossessory, nonpurchase-money security
interest. You borrowed money for a purpose
other than buying the collateral. This includes
refinanced home loans, home equity loans, or
loans from finance companies.

¢ Possessory, nonpurchase-money security interest.
This is what a pawnshop owner has when you
pawn your property.

¢ Judgment lien. This means someone sued you,
won a court judgment, and recorded a lien
against your property.

e Tax lien. This means a federal, state, or local
government agency recorded a lien against your
property for unpaid taxes.

e Child support lien. This means that another parent
or government agency has recorded a lien against
your property for unpaid child support.

¢ Mechanics’ or materialmen’s lien. This means
someone performed work on your real property
or personal property (for example, a car) but
didn’t get paid, and recorded a lien on that
property. Such liens can be an unpleasant surprise
if you paid for the work, but your contractor
didn’t pay a subcontractor who got a lien against
your property.
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Official Form 6D { 10/06)

In re Carrie Anne Edwards Case No.
Debtor

SCHEDULE D. CREDITORS HOLDING SECURED CLAIMS

State the name, mailing address, including zip code, and last four digits of any account number of all entities holding claims secured by property of the debtor as of
the date of filing of the petition. The complete account number of any account the debror has with the creditor is useful to the trustee and the ereditor and may be provided
if the debtor chooses to do so. List creditors holding all types of secured interests such as judgment liens, garmishments, statutory liens, mortgages, deeds of trust, and
other security interests,

List creditors in alphabetical order to the extent practicable. If a minor child is a creditor, indicate that by stating "a minor child" and do not disclose the child’s
name. See 11 U.S.C. § 112, If "a minor child" is stated, also include the name, address, and legal relationship to the minor child of a person described in Fed. R. Bankr. P.
1007(m). If all secured creditors will not fit on this page. use the continuation sheet provided.

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "X" in the column labeled "Codebtor” (include the entity on the appropriate
schedule of creditors, and complete Schedule H - Codebtors. If a joint petition is filed, state whether the husband, wife, both of them, or the marital community may be
liable on cach claim by placing an "H", "W", "J", or "C" in the column labeled "Husband, Wife, Joint, or Community”,

If the claim is contingent, place an "X" in the column labeled "Contingent”. If the claim is unliquidated, place an "X" in the column labeled "Unliquidated”. If the
claim is disputed, place an "X" in the column labeled "Disputed”. (You may need to place an "X" in more than one of these three columns.)

Tatal the columns labeled "Amount of Claim Without Deducting Value of Collateral” and "Unsecured Portion, it Any" in the boxes labeled "Total(s)" on the last
sheet of the completed schedule. Report the total from the column labeled "Amount of Claim” also on the Summary of Schedules and, if the debtor is an individual with
primarily consumer debts, report the total from the column labeled "Unsecured Portion” on the Statistical Summary of Certain Liabilities and Related Data.

O  Check this box if debtor has no creditors holding secured claims to report on this Schedule D.

CREDITOR'S NAME g Husband. Wife, Joinl, or Community 8 ﬁ F AMOUNT OF
AND MAILING ADDRESS 2w DATE CLAIM WAS INCURRED, N HE T UNSECURED
INCLUDING ZIP CODE B W NATURE OF LIEN, AND elv]l  peEDUCTING PORTION, IF
AND ACCOUNT NUMBER IlY DESCRIPTION AND VALUE N vlT VALUE OFI ANY
, et :
(See instructions above.) R|© SLQg ] ]i:g%-) ITIE)RI];IE!LN 5 E D COLLATERAL
Account No. 444555666777 November, 2002 bl
D
GMAC Purchase Money Security
Eg;:: :353; 84021 2003 Buick LeSabre fully loaded in good
! - |condition (replacement value from X
nada.com)
Value $§ 8,000.00 15,000.00 7,000.00
Account No. 64-112-1861 5/2005
Grand Junction Mortgage First Mortgage
3456 Eight St. Residence
learlake, CA 95422 !
Cle 34 - |Location: 3045 Berwick St, Lakeport CA
Value § 140,000.00 135,000.00 0.00
Account No. 55555555555 12/xx
Lending Tree Second Mortgage
PO Box 3333 Resid
Palo Alto, CA 9431 gslaence
alo.Alto; CA 56310 - | Location: 3045 Berwick St, Lakeport CA
Value $ 140,000.00 5,000.00 0.00
Account No.
Value §
Subtotal
0 continuation sheets attached - - 155,000.00 7,000.00
(Total of this page)
Total 155,000.00 7,000.00
(Report on Summary of Schedules)
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e Unknown. If you don’t know what kind of lien
you are dealing with, put “Don’t know nature of
lien” after the date. The bankruptcy trustee can
help you figure it out later.

Description of Property. Describe each item of real
estate and personal property that is collateral for the
secured debt listed in the first column. Use the same
description you used on Schedule A for real property
or Schedule B for personal property. If a creditor’s lien
covers several items of property, list all items affected
by the lien.

Value of Property. The amount you put here must jibe
with what you listed on Schedule A or B. If you put
only the total value of a group of items on Schedule
B, you must now get more specific. For instance, if
a department store has a secured claim against your
washing machine, and you listed your “washer/dryer
set” on Schedule B, now you must provide the washer’s
specific market value. You may have already done this
on the Property Exemption Worksheet. If not, see the
instructions for “Current Value” on Schedule B.

Contingent, Unliquidated, Disputed. Indicate whether
the creditor’s secured claim is contingent, unliquidated,
or disputed. Check all categories that apply. If you're
uncertain of which to choose, check the one that seems
closest. If none apply, leave them blank. Briefly, these
terms mean:

¢ Contingent. The claim depends on some event
that hasn’t yet occurred and may never occur.

For example, if you cosigned a secured loan,
you won'’t be liable unless the principal debtor
defaults. Your liability as cosigner is contingent
upon the default.

¢ Unliquidated. This means that a debt may exist,
but the exact amount hasn’t been determined. For
example, say you've sued someone for injuries
you suffered in an auto accident, but the case
isn’t over. Your lawyer has taken the case under
a contingency fee agreement—he’ll get a third of
the recovery if you win, and nothing if you lose—
and has a security interest in the final recovery
amount. The debt to the lawyer is unliquidated
because you don’t know how much, if anything,
you'll win.

¢ Disputed. A claim is disputed if you and the credi-
tor do not agree about the existence or amount of
the debt. For instance, suppose the IRS says you

owe $10,000 and has put a lien on your property,
and you say you owe $500. List the full amount of
the lien, not the amount you think you owe.

You're not admitting you owe the debt. You may
think you don't really owe a contingent, unliqui-
dated, or disputed debt, or you may not want to “admit”
that you owe the debt. By listing a debt here, however, you
aren’t admitting anything. Instead, you are making sure
that, if you owe the debt after all, it will be discharged in
your bankruptcy (if it is dischargeable; see Ch. 9).

Amount of Claim Without Deducting Value of
Collateral. For each secured creditor, list the amount it
would take to pay off the secured claim, regardless of
what the property is worth. The lender can give you
this figure. In some cases, the amount of the secured
claim may be more than the property’s value.

Your original loan was for $13,000, plus
$7,000 in interest (for $20,000 total). You’ve made
enough payments so that $15,000 will cancel the
debt. You would put $15,000 in this column.

If you have more than one creditor for a given
secured claim (for example, the lender and a collection
agency), list the debt only for the lender and put ditto
marks (") for each subsequent creditor.

Subtotal/Total. Total the amounts in the “Amount
of Claim” and “Unsecured Portions” columns for each
page. Do not include the amounts represented by the
ditto marks if you listed multiple creditors for a single
debt. On the final page of Schedule D, which may be
the first page or a preprinted continuation page, enter
the total of all secured claims, and unsecured portions.

Unsecured Portion, If Any. If the replacement value of
the collateral is equal to or greater than the amount of
the claim, enter “0,” meaning that the creditor’s claim is
fully secured. If the replacement value of the collateral
is less than the amount of the claim(s) listed, enter the
difference here.

If the current value of your car is $5,000
but you still owe $6,000 on your car loan, enter
$1,000 in this column ($6,000 — $5,000). This is the
amount of the loan that is unsecured by the collateral
(your car).

If you list an amount in this column for a creditor,
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do not list this amount again on Schedule F (where
you will list all other creditors with unsecured claims).
Otherwise, this unsecured amount will be listed twice.

Schedule E—Creditors Holding Unsecured
Priority Claims

Schedule E identifies certain creditors who may

be entitled to be paid first—by the trustee—out of
your nonexempt assets. Even if you don’t have any
nonexempt assets to be distributed, you still need to fill
this form out if you have any unsecured priority debts.

Set out below are a sample completed Schedule E
and line-by-line instructions.

In re and Case No. Follow the instructions for
Schedule A.

Check this box if debtor has no creditors holding
unsecured priority claims to report on this Schedule E.
Priority claims are claims that must be paid first in
your bankruptcy case. The most common examples
are unsecured income tax debts and past due alimony
or child support. There are several other categories
of priority debts, however. Read further to figure out
whether or not you can check this box.

Types of priority claims. These are the categories
of priority debts, as listed on Schedule E. Check the
appropriate box on the form if you owe a debt in that
category.

Domestic support obligations. Check this box for
claims for domestic support that you owe to, or that are
recoverable by, a spouse, former spouse, or child; the
parent, legal guardian, or responsible relative of such a
child; or a governmental unit to whom such a domestic
support claim has been assigned to the extent provided.

Extensions of credit in an involuntary case. Don’t
check this box. You are filing a voluntary, not an
involuntary, case.

Wages, salaries, and commissions. If you own a
business and owe a current or former employee wages,
vacation pay, or sick leave that was earned within 90
days before you file your petition or within 90 days
of the date you ceased your business, check this box.
If you owe money to an independent contractor who
did work for you, and the money was earned within
90 days before you file your petition or within 90 days
of the date you ceased your business, check this box
only if, in the 12 months before you file for bankruptcy,

this independent contractor earned at least 75% of
his or her total independent contractor receipts from
you. Only the first $10,950 owed per employee or
independent contractor is a priority debt.

Contributions to employee benefit plans. Check this
box if you own a business and you owe contributions
to an employee benefit fund for services rendered
by an employee within 180 days before you file your
petition, or within 180 days of the date you ceased your
business.

Certain farmers and fishermen. Check this box only
if you operate or operated a grain storage facility and
owe a grain producer, or you operate or operated a fish
produce or storage facility and owe a U.S. fisherman
for fish or fish products. Only the first $5,400 owed per
person is a priority debt.

Deposits by individuals. If you took money from
people who planned to purchase, lease, or rent goods
or services from you that you never delivered, you may
owe a priority debt. For the debt to qualify as a priority,
the goods or services had to have been planned for
personal, family, or household use. Only the first $2,425
owed (per person) is a priority debt.

Taxes and certain other debts owed to governmental
units. Check this box if you owe unsecured back taxes
or if you owe any other debts to the government,
such as fines imposed for driving under the influence
of drugs or alcohol. Not all tax debts are unsecured
priority claims. For example, if the IRS has recorded a
lien against your real property, and the equity in your
property fully covers the amount of your tax debt, your
debt is a secured debt. It should be on Schedule D, not
on this schedule.

Commitments to maintain the capital of an insured
depository institution. Don’t check this box. It is for
business bankruptcies.

Claims for death or personal injury while debtor was
intoxicated. Check this box if there are claims against
you for death or personal injury resulting from your
operation of a motor vehicle or vessel while intoxicated
from using alcohol, a drug, or another substance. This
priority doesn’t apply to property damage—only to
personal injury or death.

If you didn’t check any of the priority debt boxes,
go back and check the first box, showing you have
no unsecured priority claims to report. Then go on to
Schedule F.
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Official Form 6E (4/07)

Inre Carrie Anne Edwards Case No.
Debtor

SCHEDULE E. CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

A complete list of claims entitled to priority, listed separately by type of priority, is to be set forth on the sheets provided. Only holders of unsecured claims entitled
to priority should be listed in this schedule. In the boxes provided on the attached sheets, state the name, mailing address, including zip code, and last four digits of the
account number, if any, of all entities holding priority claims against the debtor or the property of the debtor, as of the date of the filing of the petition. Use a separate
continuation sheet for each type of priority and label each with the type of priority.

The complete account number of any account the debtor has with the creditor is useful to the trustee and the creditor and may be provided if the debtor chooses to do
s0. If a minor child is a creditor, indicate that by stating "a minor child" and do not disclose the child’s name. See 11 U.S.C. § 112. If "a minor child" is stated, also
include the name, address, and legal relationship to the minor child of a person described in Fed. R. Bankr. P. 1007(m).

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "X" in the column labeled "Codebtor," include the entity on the appropriate
schedule of creditors, and complete Schedule H-Codebtors. If a joint petition is filed, state whether the husband, wife, both of them, or the marital community may be
liable on each claim by placing an "H," "W." "J." or "C" in the column labeled "Husband, Wife, Joint, or Community." If the claim is contingent, place an "X" in the
column labeled "Contingent." If the claim is unliquidated, place an "X" in the column labeled "Unliquidated." If the claim is disputed, place an "X" in the column labeled
"Disputed.” (You may need to place an "X" in more than one of these three columns.)

Report the total of claims listed on each sheet in the box labeled "Subtotals" on each sheet. Report the total of all claims listed on this Schedule E in the box labeled
"Total" on the last sheet of the completed schedule. Report this total also on the Summary of Schedules.

Report the total of amounts entitled to priority listed on each sheet in the box labeled "Subtotals" on each sheet. Report the total of all amounts entitled to priority
listed on this Schedule E in the box labeled "Totals" on the last sheet of the completed schedule. Individual debtors with primarily consumer debts who file a case under
chapter 7 or 13 report this total also on the Statistical Summary of Certain Liabilities and Related Data.

Report the total of amounts not entitled to priority listed on each sheet in the box labeled "Subtotals" on each sheet. Report the total of all amounts not entitled to
priority listed on this Schedule E in the box labeled "Totals” on the last sheet of the completed schedule. Individual debtors with primarily consumer debts who file a case
under chapter 7 report this total also on the Statistical Summary of Certain Liabilities and Related Data.

[ Check this box if debtor has no creditors holding unsecured priority claims to report on this Schedule E.

TYPES OF PRIORITY CLAIMS (Check the appropriate box(es) below if claims in that category are listed on the attached sheets)

B Domestic support obligations

Claims for domestic support that are owed to or recoverable by a spouse, former spouse, or child of the debtor, or the parent, legal guardian, or responsible relative of
such a child, or a governmental unit to whom such a domestic support claim has been assigned to the extent provided in 11 U.S.C. § 507(a)(1).
[0 Extensions of credit in an involuntary case

Claims arising in the ordinary course of the debtor's business or financial affairs after the commencement of the case but before the earlier of the appointment of a trust
or the order for relief. 11 U.S.C. § 507(a)(3).
[0 Wages, salaries, and commissions

Wages, salaries, and commissions, including vacation, severance, and sick leave pay owing to employees and commissions owing to qualifying independent sales
representatives up to $10,950* per person earned within 180 days immediately preceding the filing of the original petition, or the cessation of business, whichever
occurred first, to the extent provided in 11 U.S.C. § 507(a)(4).
O Contributions to employee benefit plans

Money owed to employee benefit plans for services rendered within 180 days immediately preceding the filing of the original petition, or the cessation of business,
whichever occurred first, to the extent provided in 11 U.S.C. § 507(a)(5).
[ Certain farmers and fishermen

Claims of certain farmers and fishermen, up to $5,400* per farmer or fisherman, against the debtor, as provided in 11 U.S.C. § 507(a)(6).

[0 Deposits by individuals

Claims of individuals up to $2,425* for deposits for the purchase, lease, or rental of property or services for personal, family, or household use, that were not delivered
provided. 11 U.S.C. § 507(a)(7).

Il Taxes and certain other debts owed to governmental units
Taxes, customs duties, and penalties owing to federal, state, and local governmental units as set forth in 11 U.S.C. § 507(a)(8).

[0 Commitments to maintain the capital of an insured depository institution

Claims based on commitments to the FDIC, RTC, Director of the Office of Thrift Supervision, Comptroller of the Currency, or Board of Governors of the Federal
Reserve System, or their predecessors or successors, to maintain the capital of an insured depository institution. 11 U.S.C. § 507 (a)(9).

[ Claims for death or personal injury while debtor was intoxicated

Claims for death or personal injury resulting from the operation of a motor vehicle or vessel while the debtor was intoxicated from using alcohol, a drug, or another
substance. 11 U.S.C. § 507(a)(10).

* Amounts are subject to adjustment on April 1, 2010, and every three years thereafter with respect to cases commenced on or after the date of adjustment.

2 continuation sheets attached

Copyright (c) 1996-2007 - Best Case Solutions - Evanston, IL - (800) 492-8037 Best Case Bankruptcy
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Ofticial Form 6E (4/07) - Cont.

In re Carrie Anne Edwards Case No.
Debtor
SCHEDULE E. CREDITORS HOLDING UNSECURED PRIORITY CLAIMS
(Continuation Sheet)
Domestic Support Obligations
TYPE OF PRIORITY
CREDITOR'S NAME 8 Husband, Wife, Joint, or Community 8 H P AMOUNT NOT
- ca ENTITLED TO
AII;’\I% ﬁ’{?ﬁ%&%ﬁ?ggggb E ;'v DATE CLAIM WAS INCURRED ? :"3 E AMOUNT PRIORITY, IF ANY
AND ACCOUNT NUMBE’R g J AND CONSIDERATION FOR CLAIM g |U E OF CLAIM AMOUNT
(See instructions.) rR|C E /Ex’ D ENT%%S%%%
T|T
Account No. 2005 E
Jon Edwards Child support
900 Grand View 0.00
Jackson, WY 83001 R
2,500.00 2,500.00
Account No.
Account No.
Account No.
Account No.
Sheet 1 of 2 continuation sheets attached to Slllbmtal M
Schedule of Creditors Holding Unsecured Priority Claims (Total of this page) 2,500.00 2,500.00

Copyright (c) 1996-2007 - Best Case Solutions - Evanston, IL - (800) 492-8037

Best Case Bankruptcy
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Inre Carrie Anne Edwards

Debtor

Case No.

SCHEDULE E. CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

(Continuation Sheet)

Taxes and Certain Other Debts
Owed to Governmental Units

TYPE OF PRIORITY

CREDITOR'S NAME 8 Husband, Wife, Joint, or Community 8 ﬁ P AMOUNT NOT
4 ENTITLED TO
A ML ING ADDRESS E M DATE CLAIM WAS INCURRED ? |(: E AMOUNT | PRIORITY, IF ANY
AND ACCOUNT NUMBE’R g ) AND CONSIDERATION FOR CLAIM g |U E OF CLAIM AMOUNT
(See instructions.) rR|C elolo ENT;%&%%Q
Account No. April 15, 20XX tax liability and interest | ' |
D
IRS
Columbus, OH 43266 0.00
3,000.00 3,000.00
Account No.
Account No.
Account No.
Account No.
Sheet 2 of 2 continuation sheets attached to Sl.lbtmal 0.00
Schedule of Creditors Holding Unsecured Priority Claims (Total of this page) 3,000.00 3,000.00
Total 0.00
(Report on Summary of Schedules) 5,500.00 5,500.00

Copyright (c) 1996-2007 - Best Case Solutions - Evanston, IL - (800) 492-8037

Best Case Bankruptcy
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If you checked any of the priority debt boxes, make
as many photocopies of the continuation page as the
number of priority debt boxes you checked. You will
need to complete a separate sheet for each type of
priority debt, as follows:

In re and Case No. Follow the instructions for
Schedule A.

Type of Priority. Insert the category for one of the
boxes you checked (for example, “Domestic support
obligations”).

Creditor’s Name and Mailing Address, Including Zip
Code and Account Number. List the name and complete
mailing address (including zip code) of each priority
creditor, as well as the account number, if you know it.
The address should be the one provided by the creditor
in two written communications you have received from
the creditor within the past 90 days, if possible. You
may have more than one priority creditor for a given
debt. For example, if you've been sued or hounded
by a collection agency, list the collection agency in
addition to the original creditor.

Codebtor. If someone else can be legally forced to
pay your debt to a priority creditor, enter an “X” in this
column and list the codebtor in the creditor column
of this schedule. You'll also need to list the codebtor
as a creditor in Schedule F and Schedule H. Common
codebtors are listed in the instructions for Schedule D.

Husband, Wife, Joint, or Community. Follow the
instructions for Schedule A.

Date Claim Was Incurred and Consideration for Claim.
State the date you incurred the debt—this may be a
specific date or a period of time. Also briefly state what

” o«

the debt is for. For example, “goods purchased,” “hours
worked for me,” or “deposit for my services.”

Contingent, Unliquidated, Disputed. Follow the
instructions for Schedule D.

Amount of Claim. For each priority debt other than
taxes, list the amount it would take to pay off the debt
in full, even if it’s more than the priority limit. For taxes,
list only the amount that is unsecured (and therefore
a priority). You should list the secured amount on
Schedule D. If the amount isn’t determined, write “not
yet determined” in this column.

Amount Entitled to Priority. If the priority claim is
larger than the maximum indicated on the first page
of Schedule E (for example, $10,950 of wages owed to

each employee), put the maximum here. If the claim is
less than the maximum, put the amount you entered in
the Total Amount of Claim column here.

Amount Not Entitled to Priority, If Any. List any
portion of the debt that is not entitled to priority here.
For example, if you owe an employee $15,000 in
wages, only the first $10,950 is entitled to priority. That
amount should be listed in the “Amount Entitled to
Priority” column; here, you would list the remaining
$4,050.

Subtotal/Total. At the bottom of each continuation
page, list the subtotals of the “Amount of Claim,”
“Amount Entitled to Priority,” and “Amount Not
Entitled to Priority, If Any” columns. Enter the total
amounts for each of these categories on the final page
of Schedule E.

Schedule F—Creditors Holding Unsecured
Nonpriority Claims

In this schedule, list all creditors you haven’t listed in
Schedules D or E. You should include debts that are or
may be nondischargeable, such as a student loan. Even
if you believe that you don’t owe the debt or you owe
only a small amount and intend to pay it off, you must
include it here. It’s essential that you list every creditor
to whom you owe, or possibly owe, money. The only
way you can legitimately leave off a creditor is if your
balance owed is $0.

Even if you plan (and want) to repay a particular
creditor, list the debt and get it discharged, anyway.
The creditor will be legally barred from trying to collect
the debt, but you can always pay the debt voluntarily
out of property or income you receive after you file for
bankruptcy.

Peter owes his favorite aunt $8,000. Peter
files for bankruptcy and lists the debt, which is
discharged when Peter’s bankruptcy is over. Peter
can voluntarily repay the $8,000 out of wages he
earns any time after he files, because the wages
he earns after filing are not part of his bankruptcy
estate. He cannot use property that belongs to
the bankruptcy estate, however, until he receives
a discharge. The important thing is, repayment is
completely voluntary on Peter’s part. Peter’s aunt
can’t sue him in court to enforce payment of the
debt.
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Inadvertent errors or omissions on this schedule
can come back to haunt you. If you don't list a debt
you owe to a creditor, it might not be discharged in
bankruptcy if your estate has assets that are distributed
to your other creditors by the trustee, or if the creditor
is otherwise prejudiced by being left out (although it is
sometimes possible in these circumstances to reopen
the bankruptcy and include the creditor). Also, leaving
a creditor off the schedule might raise suspicions that
you deliberately concealed information, perhaps to
give that creditor preferential treatment in violation of
bankruptcy rules.

Below are a sample completed Schedule F and
line-by-line instructions. Use as many preprinted
continuation pages as you need.

In re and Case No. Follow the instructions for
Schedule A.

Check this box if debtor has no creditors holding
unsecured claims to report on this Schedule F. Check this
box if you have no unsecured nonpriority debts. This
would be very rare.

Creditor’s Name and Mailing Address, Including
Zip Code and Account Number. List, preferably in
alphabetical order, the name and complete mailing
address of each unsecured creditor, as well as the
account number (if you know it). If you have more
than one unsecured creditor for a given debt, list the
original creditor first, followed by the other creditors.
For example, for a particular debt, you might have the
name, address, and account number for the original
creditor, a collection agency run by the original
creditor, an independent collection agency, an attorney
debt collector, and an attorney who has sued you.

It’s best to list all the creditors, because it never hurts
to be thorough. But you could omit the intermediate
collectors and just list the original creditor and the latest
collector or attorney. Or, if you no longer have contact
information for the original creditor, listing the latest
collector will do

When you are typing your final papers, if you get to
the end and discover that you left a creditor off, don’t
start all over again in search of perfect alphabetical
order. Just add the creditor to the end of the list.

Creditors That Are Often Overlooked

One debt may involve several different creditors.
Remember to include:

* your ex-spouse, if you are still obligated
under a divorce decree or settlement
agreement to pay joint debts, turn any
property over to your ex, or make payments
as part of your property division

 anyone who has cosigned a promissory note
or loan application you signed

* any holder of a loan or promissory note that
you cosigned for someone else

e the original creditor, anybody to whom the
debt has been assigned or sold, and any other
person (such as a bill collector or attorney)
trying to collect the debt, and

e anyone who may sue you because of a car
accident, business dispute, or the like.

Codebtor. If someone else can be legally forced to
pay your debt to a listed unsecured creditor, enter an
“X” in this column and list the codebtor as a creditor in
this schedule. Also, list the codebtor in Schedule H. The
instructions for Schedule D list common codebtors.

Husband, Wife, Joint, or Community. Follow the
instructions for Schedule A.

Date Claim Was Incurred and Consideration for Claim.
If Claim Is Subject to Setoff, So State. State when the
debt was incurred. It may be one date or a period of
time. With credit card debts, put the approximate time
over which you ran up the charges, unless the unpaid
charges were made on one or two specific dates.

Then state what the debt was for. You can be general
(“clothes” or “household furnishings”) or specific
(“refrigerator” or “teeth capping”).

If you are entitled to a setoff against the debt—that
is, the creditor owes you some money, too—Ilist
the amount and why you think you are entitled to
the setoff. If there is more than one creditor for a
single debt, put ditto marks (") in this column for the
subsequent creditors.
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Official Form 6F (10/06)

In re Carrie Anne Edwards Case No.
Debtor

SCHEDULE F. CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

State the name, mailing address, including zip code, and last four digits of any account number, of all entities holding unsecured claims without priority against the
debtor or the property of the debtor, as of the date of filing of the petition. The complete account number of any account the debtor has with the creditor is useful to the
trustee and the creditor and may be provided if the debtor chooses to do so. If a minor child is a creditor, indicate that by stating "a minor child" and do not disclose the
child’s name. See 11 US.C. § 1120 1f "a minor child” is stated, also include the name, address, and legal relationship to the minor child of a person described in Fed. R.
Bankr. P. 1007(m). Do not include claims listed in Schedules D and E. I all creditors will not fit on this page. use the continuation sheet provided.

ITany entity other than a spouse in a joint case may be jointly liable on a claim, place an "X" in the column labeled "Codebtor,” include the entity on the appropriate
schedule of creditors, and complete Schedule H - Codebtors. [F a joint petition is filed, state whether the hushand, wife, both of them, or the marital community may be
liable on each claim by placing an "H," "W." "L." or "C" in the column labeled "Husband, Wife, Joint, or Community."

17 the claim is contingent, place an "X" in the column labeled "Contingent." If the claim is unliquidated, place an "X" in the column labeled "Unliquidated.” [T the
claim is disputed, place an "X" in the column labeled "Disputed.” (You may need to place an "X" in more than one of these three columns.)

Report the total of all claims listed on this schedule in the box labeled "Total" on the last sheet of the completed schedule. Report this total also on the Summary of
Schedules and, if the debtor is an individual with primarily consumer debts filing a case under chapter 7, report this total also on the Statistical Summary of Certain
Liabilities and Related Data.

O  Check this box if debtor has no creditors holding unsecured claims to report on this Schedule F.

CREDITOR'S NAME, g Husband, Wife, Joint, or Community 8 H :D
A&%E&Hﬁ%%ﬂ“ggggs gl DATE CLAIM WAS INCURRED AND i
AND ACCOUNT NUMBER B(W CONSIDERATION FOR CLAIM. IF CLAIM I 1aju AM
/ I £ T4 v - njulT OUNT OF CLAIM
: . : IS SUBJECT TO SETOFF, SO STATE. g|r|e
(See instructions above.) g o elsls
N|A
Account No. 4 [XX L ;
Tax preparation D
Alan Accountant
5 Green St. “
Cleveland, OH 44118
500.00
Account No. 41 89-0000-2613-5556 1/xx to 4/xx
credit card charges
American Allowance
PO Box 1 -
New York, NY 10001
5,600.00
Account No. 12/xx
uninsured surgery and medical treatment
Angel of Mercy Hospital
4444 Elevisior St. -
Belmont, CA 94003
34,000.00
Account No. 5/xx
Auto accident--negligence claim
Bob Jones Il
4566 Fifth Ave. =
New York, NY 10020
75,000.00
. i Subtotal
2 continuation sheets attached ] 115,100.00
(Total of this page)
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Official Form &F {100406) - Cont.

In re Carrie Anne Edwards

Case No.

Debtor

SCHEDULE F. CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(Continuation Sheet)

CREDITOR'S NAME, g Husband, Wife, Joint, or Community g H :)
D N L |s
AND MAILING ADDRESS e " DATE CLAIM WAS INCURRED AND anRE
A]TIJ\LE [Al(i?l(r)qg\fllpl\g?gsik N CONSIDERATION FOR CLAIM. I CLAIM | |G |7 [ AMOUNT OF CLAIM
L ! . - 0 IS SUBJECT TO SETOFF, SO STATE. G|l |E :
(See instructions above.) rR|€ eElolo
N A
Account No. B/xx T E
Personal loan D
Bonnie Johnson
3335 Irving St -
Clearlake, CA 95422
5,500.00
Account No. 845061-86-3 20xx
Student loan
Citibank
200 East North St -
Columbus, OH 43266
10,000.00
Account No. 4401 12/xx to 6/xx
dental work
Dr. Dennis Dentist
45 Superior Way -
Cleveland, OH 44118
1,050.00
Account No. 555671 4/xx to 8/xx
Pediatric Care
Dr. Helen Jones
443 First St. -
Soledad, CA 94750
5,000.00
Account No. 12/xx
used bedroomset
Fannie's Furniture
55544 Grove St. X|-
Berkeley, CA 94710
1,300.00
Sheet no. _1 of _2 sheets attached to Schedule of Subtotal
22,850.00

Creditors Holding Unsecured Nonpriority Claims

(Total of this page)
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Official Foom 6F (10/06) - Cont.

In re Carrie Anne Edwards Case No.
Debtor

SCHEDULE F. CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(Continuation Sheet)

CREDITOR'S NAME. 8 Husband, Wife, Joint, or Community 8 H :)
3 D N|L|S
A#\?-m;\r;]f\[,?%ﬂjngggrs S E ; DATE CLAIM WAS INCURRED AND T(L [P
AND *\LLULINI NU\“IBER i'. J CONSIDERATION FOR CLAIM. IF CLAIM 'N 8 '.;' AMOUNT OF CLAIM
S 0le IS SUBJECT TO SETOFF, SO STATE. Gl |E :
(See instructions above.) R eElolo
M| A
Account No. 222387941 3/xx to 7/xx T
electrical work on house D
llluminating Co.
20245 Old Hwy 53 -
Clearlake, CA 95422
750.00
Account No. 2/xx to 8/xx
Legal representation in lawsuit against
John White Esq. neighbor for incursion on property
PO Box 401 -
Finley, CA 95435
3,450.00
Account No. 11210550 12/xx to 6/xx
gas and electric service
PG&E
315 North Forbes St. -
Lakeport, CA 95453
1,200.00
Account No. 487310097 20xx to 200xy
Dept store and catalog charges
Sears
PO Box 11 -
Chicago, IL 60619
3,800.00
Account No.
Sheetno. _2 of _2 sheets attached to Schedule of Subtotal 9.200.00
Creditors Holding Unsecured Nonpriority Claims (Total of this page) T
Total
(Report on Summary of Schedules) 147,150.00
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Contingent, Unliquidated, Disputed. Follow the
instructions for Schedule D.

Amount of Claim. List the amount of the debt claimed
by the creditor, even if you dispute the amount. That
way, it will all be wiped out if it’s dischargeable. If
there’s more than one creditor for a single debt, put the
debt amount across from the original creditor and put
ditto marks (") across from each subsequent creditor
you have listed. Be as precise as possible when stating
the amount. If you must approximate, write “approx.”
after the amount.

Subtotal/Total. Total the amounts in the last column
for this page. Do not include the amounts represented
by the ditto marks if you listed multiple creditors for a
single debt. On the final page (which may be the first
page or a preprinted continuation page), enter the total
of all unsecured, nonpriority claims. On the first page
in the bottom left-hand corner, note the number of
continuation pages you are attaching.

Schedule G—Executory Contracts and
Unexpired Leases

In this form, you list every executory contract or
unexpired lease to which you’re a party. “Executory”
means the contract is still in force—that is, both parties
are still obligated to perform important acts under
it. Similarly, “unexpired” means that the contract
or lease period hasn’t run out—that is, it is still in
effect. Common examples of executory contracts and
unexpired leases are:

e car leases

e residential leases or rental agreements

¢ business leases or rental agreements

® service contracts

¢ business contracts

e timeshare contracts or leases

e contracts of sale for real estate

e personal property leases, such as equipment used

in a beauty salon
e copyright and patent license agreements
e leases of real estate (surface and underground) for
the purpose of harvesting timber, minerals, or oil
e future homeowners’ association fee requirements
e agreements for boat docking privileges, and

e insurance contracts.

m If you’re behind in your payments. If you are
not current on payments that were due under

a lease or executory contract, the delinquency should
also be listed as a debt on Schedule D, E, or F. The sole
purpose of this schedule is to identify existing contractual
obligations that you still owe or that someone owes you.
Later, you will be given the opportunity to state whether
you want the lease or contract to continue in effect.

Below are a sample completed Schedule G and line-
by-line instructions.

In re and Case No. Follow the instructions for
Schedule A.

Check this box if debtor has no executory contracts or
unexpired leases. Check this box if it applies; otherwise,
complete the form.

Name and Mailing Address, Including Zip Code, of
Other Parties to Lease or Contract. Provide the name
and full address (including zip code) of each party—
other than yourself—to each lease or contract. These
parties are either people who signed agreements
or the companies for whom these people work. If
you're unsure about whom to list, include the person
who signed an agreement, any company whose
name appears on the agreement, and anybody who
might have an interest in having the contract or lease
enforced. If you still aren’t sure, put “don’t know.”

Description of Contract or Lease and Nature of
Debtor’s Interest. For each lease or contract, give:

e a description of the basic type (for instance,
residential lease, commercial lease, car lease,
business obligation, or copyright license)

e the date the contract or lease was signed

e the date the contract is to expire (if any)

e a summary of each party’s rights and obligations
under the lease or contract, and

e the contract number, if the contract is with any
government body.
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Form B6G
(10/05)

Inre Carrie Anne Edwards Case No.
Debtor

SCHEDULE G. EXECUTORY CONTRACTS AND UNEXPIRED LEASES

Describe all executory contracts of any nature and all unexpired leases of real or personal property. Include any timeshare interests. State nature
of debtor's interest in contract, i.e., "Purchaser", "Agent", etc. State whether debtor is the lessor or lessee of a lease. Provide the names and
complete mailing addresses of all other parties to each lease or contract described. If a minor child is a party to one of the leases or contracts,
indicate that by stating "a minor child" and do not disclose the child's name. See 11 U.S.C. § 112; Fed.R. Bankr. P. 1007(m).

[ Check this box if debtor has no executory contracts or unexpired leases.

Description of Contract or Lease and Nature of Debtor's Interest.
State whether lease is for nonresidential real property.
State contract number of any government contract.

Name and Mailing Address, Including Zip Code,
of Other Parties to Lease or Contract

Beauty Products Leasing Co. Laser skin treatment machine. Lease
44332 Grove St. for 5 year period that expires in
Geismar, LA 70734 2010

Herman Jones Sales contract for debtor's home
45543 Woodleigh Court entered into between debtor and
Smith River, CA 95567 Herman Jones on 2 /1/XX

0 continuation sheets attached to Schedule of Executory Contracts and Unexpired Leases
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What Happens to Executory Contracts and Unexpired Leases in Bankruptcy

The trustee has 60 days after you file for bankruptcy to
decide whether an executory contract or unexpired lease
should be assumed (continued in force) as property of
the estate or terminated (rejected). If the lease or contract
would generate funds for your unsecured creditors, then it
will be assumed; otherwise it will be rejected. As a general
matter, most leases and contracts are liabilities and are
rejected by the trustee. However, you have the right to
assume a lease on personal property (for instance, a car
lease) on your own, as long as you give the creditor written
notice and the creditor agrees. (11 U.S.C. § 365(p).) You
provide this written notice in the Statement of Intention.
As a general rule, people filing Chapter 7 bank-
ruptcies are not parties to leases or contracts that
would likely add value to their bankruptcy estates.
This isn’t an absolute rule, however. If the trustee
could sell a lease to someone else for a profit (because
you're paying less than market rent, for example), the
trustee might assume the lease and assign it for a lump
sum that could be distributed to your creditors. But
this would be highly unusual. Trustees aren’t looking
for ways to put you on the street or penalize you for
getting a great rent deal.

It's also possible that you'll want to get out of a
contract or lease, such as a residential or auto lease
or a timeshare you can't afford. Be sure to state at the
bankruptcy meeting or even on your papers that you
would like the trustee to terminate the agreement. But
remember this is up to the trustee to decide.

If the lease is assigned or terminated or the
contract is terminated, you and the other parties to
the agreement are cut loose from any obligations, and
any money you owe the creditor will be discharged
in your bankruptcy, even if the debt arose after your
filing date. For example, say you are leasing a car
when you file for bankruptcy. You want out of the
lease. The car dealer cannot repossess the car until
the trustee terminates the lease, which normally must
occur within 60 days of when you file. During that
60-day period, you can use the car without paying for
it. The payments you don’t make during this period
will be discharged as if they were incurred prior to
your bankruptcy.

Bankruptcy law has special rules for executory
contracts related to intellectual property (copyright,
patent, trademark, or trade secret), real estate, and
timeshare leases. If you are involved in one of these
situations, see a lawyer.
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Schedule H—Codebtors

In Schedules D, E, and F, you identified those debts

for which you have codebtors—usually, a cosigner,
guarantor, ex-spouse, nonfiling spouse in a community
property state, nonfiling spouse for a debt for necessi-
ties, nonmarital partner, or joint contractor. You must
also list those codebtors here. In addition, you must list
the name and address of any spouse or former spouse
who lived with you in Puerto Rico or in a community
property state during the eight-year period immediately
preceding your bankruptcy filing. (To remind you,

the community property states are Alaska, Arizona,
California, Idaho, Louisiana, Nevada, New Mexico,
Texas, Washington, and Wisconsin.) If you are married
but filing separately, include all names used by your
spouse during the eight-year period.

In Chapter 7 bankruptcy, your codebtors will be
wholly responsible for your debts, unless they, too,
declare bankruptcy.

Below are a sample completed Schedule H and line-
by-line instructions.

In re and Case No. Follow instructions for Schedule A.

Check this box if debtor has no codebtors. Check this
box if it applies; otherwise, complete the form.

Name and Address of Codebtor. List the name
and complete address (including zip code) of each

codebtor. If the codebtor is a nonfiling, current spouse,
put all names by which that person was known during
the previous eight years.

Name and Address of Creditor. List the name and
address of each creditor (as listed on Schedule D, E, or
F) to which each codebtor is indebted.

: Tom Martin cosigned three different
loans—with three different banks—for debtor Mabel
Green, who is filing for bankruptcy. In the first
column, Mabel lists Tom Martin as a codebtor. In the
second, Mabel lists each of the three banks.

If you are married and filing alone. If you live in a
community property state, your spouse may be a
codebtor for most of the debts you listed in Schedules D, E,
and F. This is because, in these states, most debts incurred
by one spouse are owed by both spouses. In this event,
don’t relist all the creditors in the second column. Simply

write “all creditors listed in Schedules D, E, and F, except:”
and then list any creditors who you owe alone.

If you lived with a former spouse in a community
property state or Puerto Rico in the eight-year period
prior to filing, list his or her name and address.
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Form B6H
(10/05)

Inre Carrie Anne Edwards Case No.

Debtor

SCHEDULE H. CODEBTORS

Provide the information requested concerning any person or entity, other than a spouse in a joint case, that is also liable on any debts listed
by debtor in the schedules of creditors. Include all guarantors and co-signers. If the debtor resides or resided in a community property state,
commonwealth, or territory (including Alaska, Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, Washington, or
Wisconsin) within the eight year period immediately preceding the commencement of the case, identify the name of the debtor's spouse and of
any former spouse who resides or resided with the debtor in the community property state, commonwealth, or territory. Include all names used
by the nondebtor spouse during the eight years immediately preceding the commencement of this case. If a minor child is a codebtor or a creditor,
indicate that by stating "a minor child" and do not disclose the child's name. See 11 U.S.C. § 112; Fed. Bankr. P. 1007(m).
[0 Check this box if debtor has no codebtors.

NAME AND ADDRESS OF CODEBTOR NAME AND ADDRESS OF CREDITOR
Bonnie Johnson Fannie's Furniture

3335 Irving St. 55544 Grove St.

Clearlake, CA 95422 Berkeley, CA 94710

0 continuation sheets attached to Schedule of Codebtors
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Schedule I—Current Income of
Individual Debtor(s)

In this Schedule, you calculate your actual current
income (not your average monthly income in the six
months before you file, which you’ll have to calculate
in Form 22A, below).

Directly below are a sample completed Schedule
I and line-by-line instructions. If you’re married, you
must fill in information for both spouses.

In re and Case No. Follow the instructions for
Schedule A.

Debtor’s Marital Status. Enter your marital status.
Your choices are single, married, separated (you aren’t
living with your spouse and plan never to again),
widowed, or divorced. You are divorced only if you
have received a final judgment of divorce from a court.

Dependents of Debtor and Spouse. List all people,
according to their relationship with you (son, daughter,
and so on), for whom you and your spouse provide
at least 50% of support. There is no need to list their
names. This list may include your children, your
spouse’s children, your parents, other relatives, and
domestic partners. It does not include your spouse.

Employment. Provide the requested employment
information. If you have more than one employer,
enter “See continuation sheet” just below the box
containing the employment information, then complete
a continuation sheet. If you are retired, unemployed, or
disabled, enter that in the blank for “occupation.”

Income. Enter your estimated monthly gross
income from regular employment, before any payroll
deductions are taken. In the second blank, put your
estimated monthly overtime pay. Add them together
and enter the subtotal in Item 3.

Make sure the numbers add up. As you juggle these

income and deduction numbers, remember that
you need to use a monthly amount. This means you may
need to convert the numbers on your pay stub or other
documents if you're paid weekly, every two weeks, or
twice a month.

Item 4: Less Payroll Deductions. In the four blanks,
enter the deductions taken from your gross salary. The
deductions listed are the most common ones, but you
may have others to report. Other possible deductions
are state disability taxes, wages withheld or garnished
for child support, credit union payments, or perhaps

payments on a student loan or a car.

Item 5: Subtotal of Payroll Deductions. Add your
payroll deductions and enter the subtotal.

Item 6: Total Net Monthly Take Home Pay. Subtract
your payroll deductions subtotal from your income
subtotal.

Item 7: Regular income from operation of business or
profession or farm. If you are self-employed or operate
a sole proprietorship, enter your monthly income from
that source here. If it’s been fairly steady for at least one
calendar year, divide the amount you entered on your
most recent tax return (IRS Schedule C: Profit or Loss
From Business) by 12 for a monthly amount. If your
income hasn’t been steady for at least one calendar
year, enter the average monthly net income from your
business or profession over the past three months. In
either case, you must attach a detailed statement of your
income (you can use your Schedule O).

Item 8: Income from real property. Enter the monthly
income from real estate rentals, leases, or licenses (such
as mineral exploration, oil, and the like).

Item 9: Interest and dividends. Enter the average
estimated monthly interest you receive from bank or
security deposits and other investments, such as stocks.

Item 10: Alimony, maintenance or support payments
payable to the debtor for the debtor’s use or that of
dependents listed above. Enter the average monthly
amount you receive for your support (alimony, spousal
support, or maintenance) or for your children (child
support).

Item 11: Social Security or government assistance.
Enter the total monthly amount you receive in Social
Security, SSI, public assistance, disability payments,
veterans’ benefits, unemployment compensation,
workers’ compensation, or any other government
benefit. If you receive food stamps, include their
monthly value. Specify the source of the benefits.

Item 12: Pension or retirement income. Enter the total
monthly amount of all pension, annuity, IRA, Keogh, or
other retirement benefits you currently receive.

Item 13: Other monthly income. Specify any other
income (such as royalty payments or payments from
a trust) you receive on a regular basis, and enter the
monthly amount here. You may have to divide by
three, six, or 12 if you receive the payments quarterly,
semiannually, or annually.

Item 14: Subtotal of Lines 7 through 13. Add up your
additional income (Items 7 through 13).
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Official Form 61 { 10/06)

Inre _Carrie Anne Edwards

Debtor(s)

Case No.

SCHEDULE 1. CURRENT INCOME OF INDIVIDUAL DEBTOR(S)

The column labeled "Spouse” must be completed in all cases filed by joint debtors and by every married debtor, whether or not a joint petition is
filed, unless the spouses are separated and a joint petition is not filed. Do not state the name of any minor child.

Debtor's Marital Status: DEPENDENTS OF DEBTOR AND SPOUSE
RELATIONSHIP(S): AGE(S):
Divorced daughter 12
Son 14
Employment: DEBTOR SPOUSE
Occupation Retail
Name of Employer Macy's
How long emploved 2 months
Address of Employer 2356 Cleveland Ave.
Santa Rosa, CA 95402
INCOME: (Estimate of average or projected monthly income at time case filed) DEBTOR SPOUSE
1. Monthly gross wages, salary, and commissions (Prorate if not paid monthly) $ 3,900.00 $ N/A
2. Estimate monthly overtime b 0.00 b N/A
3. SUBTOTAL $ 3,900.00 $ N,‘A!
4. LESS PAYROLL DEDUCTIONS
a. Payroll taxes and social security $ 500.00 $ N/A
b. Insurance S 0.00 $ NIA
¢. Union dues ) 0.00 § N/A
d. Other (Specify): b 0.00 $ N/A
b 0.00 bt N/A
5. SUBTOTAL OF PAYROLL DEDUCTIONS $ 500.00 $ N/A
6. TOTAL NET MONTHLY TAKE HOME PAY $ 3,400.00  § N/A
7. Regular income from operation of business or profession or farm (Attach detailed statement) ~ $ 0.00 $ N/A
8. Income from real property $ 0.00 $ N/A
9. Interest and dividends s 0.00 $ N/A
10. Alimony, maintenance or support payments payable to the debtor for the debtor's use or
that of dependents listed above 5 500.00 b N/A
11. Social security or government assistance
(Specify): 5 0.00 b N/A
b 0.00 bt N/A
12. Pension or retirement income b 0.00 $ N/A
13. Other monthly income
(Specify): royalties from book on bankruptcy 5 1,000.00 $ N/A
b 0.00 $ N/A
14. SUBTOTAL OF LINES 7 THROUGH 13 $ 1,500.00 $ N/A
15. AVERAGE MONTHLY INCOME (Add amounts shown on lines 6 and 14) $ 4,90000  § N/A
16. COMBINED AVERAGE MONTHLY INCOME: (Combine column totals $ 4,900.00
from line 15; if there is only one debtor repeat total reported on line 15)

(Report also on Summary of Schedules and, if applicable, on
Statistical Summary of Certain Liabilities and Related Data)

17. Describe any increase or decrease in income reasonably anticipated to occur within the year following the filing of this
document:
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Item 15: Average Monthly Income. Add Items 6 and 14
and list the total here.

Item 16: Combined Average Monthly Income. If you
are married, combine your total from Item 15 to your
spouse’s total from Item 15.

Item 17: Describe any increase or decrease in income
reasonably anticipated to occur within the year following
the filing of this document. If you indicate that you will
soon be enjoying a significantly higher income, you
might face a motion from the U.S. Trustee seeking to
force you into Chapter 13. But you must be accurate
and complete, so you need to disclose that fact here.
Of course, if your income is due to decrease any time
soon, you should use this part of the form to indicate
that as well.

Schedule J—Current Expenditures of
Individual Debtor(s)

In this form, you must list your family’s total monthly
expenditures, even if you're married and filing alone.
Be complete and accurate. Expenditures for items

the trustee considers luxuries won’t be considered
reasonable and will be disregarded for the purpose of
figuring your net income on this form. For instance,
payments on expensive cars or investment property
may be disregarded by the trustee. If this happens, you
may be forced into Chapter 13 if you don’t want your
case dismissed. Reasonable expenditures for housing,
utilities, food, medical care, clothing, education, and
transportation will be counted. Be ready to support
high amounts with bills, receipts, and canceled checks.

Joe owes $100,000 (excluding his
mortgage and car), earns $4,000 a month, and
spends $3,600 a month for the other items listed on
Schedule J, including payments on a midpriced car
and a moderately priced family home. Joe would
probably be allowed to proceed with a Chapter 7
bankruptcy because his monthly disposable income
($400) wouldn’t put much of a dent in his $100,000
debt load, even over a five-year period.

Same facts, except that Joe’s Schedule J
expenditures total only $2,200 a month. In this case,
the court might rule that because Joe has $1,800 a
month in disposable income, he could pay off most
of his $100,000 debt load over a three- to five-year

period, either informally or under a Chapter 13
repayment plan. The court could dismiss Joe’s
Chapter 7 bankruptcy petition or pressure him to
convert it to Chapter 13 bankruptcy.

Same facts as Example 2, but Joe is
incurably ill and will soon have to quit working. The
court will more than likely allow him to proceed
with a Chapter 7 bankruptcy.

Dismissal for Abuse

As explained in Ch. 1, the new bankruptcy law
created an eligibility requirement called the “means
test” to determine who qualifies for Chapter 7
bankruptcy. Debtors whose “current monthly
income”—their average income over the six months
before they filed for bankruptcy—exceeds their state’s
median income must take the means test. In the
means test, debtors calculate their disposable income
by subtracting certain allowable expenses (in amounts
set by the IRS) from their current monthly income.

If they have enough disposable income to fund a
Chapter 13 repayment plan, their Chapter 7 case will
be a “presumed abuse” of the bankruptcy laws and
their case will be either dismissed or converted to
Chapter 13.

If you either pass the means test or don’t have to
take it at all, your case won’t be a presumed abuse.
However, the court can still find that allowing you
to file for Chapter 7 would be an abuse of the bank-
ruptcy process if all of the circumstances show that
you could afford a repayment plan. Some courts
have dismissed Chapter 7 cases or converted them
to Chapter 13 under this theory if the debtor’s
Schedule I and Schedule J show that the debtor has
significantly more income than expenses. Other
courts have found that debtors who either pass or
don’t have to take the means test are automatically
entitled to use Chapter 7, no matter what their
Schedule I and Schedule J say.

Because the law on abuse is unsettled, we sug-
gest that you be very cautious of claiming expenses
for luxury items. If your income exceeds your ex-
penses on these Schedules by more than a small
amount, you may want to talk to a lawyer before fil-
ing. Either of these situations might result in the U.S.
Trustee challenging your right to use Chapter 7.



176 HOWTO FILE FOR CHAPTER 7 BANKRUPTCY

Official Form 6J (10/06)

Inre Carrie Anne Edwards Case No.

Debtor(s)

SCHEDULE J. CURRENT EXPENDITURES OF INDIVIDUAL DEBTORC(S)

Complete this schedule by estimating the average or projected monthly expenses of the debtor and the debtor's family at time case

filed. Prorate any payments made bi-weekly, quarterly, semi-annually, or annually to show monthly rate.

O Check this box if a joint petition is filed and debtor's spouse maintains a separate household. Complete a separate schedule of

expenditures labeled "Spouse."

1. Rent or home mortgage payment (include lot rented for mobile home)

a. Are real estate taxes included? Yes _X No__
b. Is property insurance included? Yes _X No_
2. Utilities: a. Electricity and heating fuel

b. Water and sewer
c. Telephone
d. Other See Detailed Expense Attachment
. Home maintenance (repairs and upkeep)
. Food
. Clothing
. Laundry and dry cleaning
. Medical and dental expenses
. Transportation (not including car payments)
. Recreation, clubs and entertainment, newspapers, magazines, etc.
10. Charitable contributions
11. Insurance (not deducted from wages or included in home mortgage payments)
a. Homeowner's or renter's
b. Life
c. Health
d. Auto
e. Other
12. Taxes (not deducted from wages or included in home mortgage payments)
(Specify)
13. Installment payments: (In chapter 11, 12, and 13 cases, do not list payments to be included in the
plan)

=l BN B o NV T S VL

a. Auto
b. Other Payment on home equity loan
c. Other
d. Other
14. Alimony, maintenance, and support paid to others
15. Payments for support of additional dependents not living at your home
16. Regular expenses from operation of business, profession, or farm (attach detailed statement)
17. Other _Child care
Other

18. AVERAGE MONTHLY EXPENSES (Total lines 1-17. Report also on Summary of Schedules and,
if applicable, on the Statistical Summary of Certain Liabilities and Related Data.)

19. Describe any increase or decrease in expenditures reasonably anticipated to occur within the year
following the filing of this document:

R R T R Y

o5

1,465.00

150.00

150.00

175.00

180.00

75.00

600.00

200.00

100.00

300.00

350.00

100.00

100.00

0.00

0.00

0.00

100.00

0.00

0.00

400.00

100.00

0.00

0.00

0.00

0.00

0.00

300.00

0.00

Cd e e AEe B0 RS

4,845.00

20. STATEMENT OF MONTHLY NET INCOME

a.  Average monthly income from Line 15 of Schedule I
b.  Average monthly expenses from Line 18 above

¢.  Monthly net income (a. minus b.)

A o5 5

4,900.00

4,845.00

55.00
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Official Form 6J (10/06)
Inre _Carrie Anne Edwards Case No.
Debtor(s)

SCHEDULE J. CURRENT EXPENDITURES OF INDIVIDUAL DEBTOR(S

Detailed Expense Attachment

Other Utility Expenditures:

Satellite TV $ 90.00
DSL A 40.00
Cell Phone $ 50.00
Total Other Utility Expenditures $ 180.00
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Review the sample completed Schedule J and the
guidelines below for completing it.

Once again, be accurate. Creditors sometimes try

to use the information on these forms to prove
that you committed fraud when you applied for credit.
If a creditor can prove that you lied on a credit applica-
tion, the debt may survive bankruptcy. (See Ch. 9 for
more information.) If being accurate on this form will
substantially contradict information you previously gave a
creditor, see a bankruptcy attorney before filing.

In re and Case No. Follow the instructions for
Schedule A.

Check this box if a joint petition is filed and debtor’s
spouse maintains a separate household. If you and your
spouse are jointly filing for bankruptcy but maintain
separate households (for example, you've recently
separated), check this box and make sure that you each
fill out a separate Schedule J.

Expenditures Items 1-17. For each listed item, fill in
your monthly expenses. If you make some payments
biweekly, quarterly, semiannually, or annually, prorate
them to show your monthly payment. Here are some
pointers:

e Do not list payroll deductions you listed on
Schedule 1.

¢ Include payments you make for your dependents’
expenses in your figures as long as those
expenses are reasonable and necessary for the
dependents’ support.

e Utilities—Other: This includes garbage, Internet,
and cable TV service.

¢ Installment payments—Other: In this blank, put
the amount of any installment payments you are
making on a secured debt or a debt you plan on
reaffirming (agreeing to owe and pay the secured
debt on basically the same terms as preceded
the bankruptcy). Do not put payments you have
been making on a credit card or other debt that
does not involve collateral and that you plan to
discharge in your bankruptcy.

Item 18. Average Monthly Expenses. Total up all your
expenses.

Item 19. Describe any increase or decrease in
expenditures in the next year. For instance, if you plan
to pay off a car note during the coming year, indicate
that fact.

Item 20. Deduct your total expenses on Line 18 from
your total income on Line 15 of Schedule I. If you have
two totals on Line 15 (one for you and one for your
spouse), subtract your expenses from the combined
total on Line 16. This will show at a glance whether
you have significantly more income than expenses.

m Don’t underestimate your expenses. As indicated
above, a significant net income might lead the
trustee to challenge your Chapter 7 filing. Sometimes
people give low estimates of their expenses because they
don’t want to appear to be living beyond their means. If
this describes your situation, go back over your expenses
and make sure they are accurate.

Summary of Schedules

This form helps the bankruptcy trustee and judge get
a quick look at your bankruptcy filing. Below is a
completed Summary and line-by-line instructions.

Court Name. Copy this information from Form 1—
Voluntary Petition.

In re and Case No. Follow the instructions for
Schedule A.

Name of Schedule. This lists the schedules. Don’t add
anything.

Attached (Yes/No). You should have completed all
of the schedules, so type “Yes” in this column for each
schedule, even if you added no information.

No. of Sheets. Enter the number of pages you
completed for each schedule. Remember to count
continuation pages. Enter the total at the bottom of the
column.

Amounts Scheduled. For each column—Assets,
Liabilities, and Other—copy the totals from Schedules
A, B, D, E, F, I, and J and enter them where indicated.
Add up the amounts in the Assets and Liabilities
columns and enter their totals at the bottom. (Once
you’'ve completed this form, you can go back and fill in
the “Statistical/Administrative Information” section on
Form 1—Voluntary Petition.)

Statistical Summary of Certain Liabilities and
Related Data

This form asks you to list information from your other
bankruptcy paperwork. Fill in the blanks using your



CHAPTER 6: COMPLETE AND FILE YOUR BANKRUPTCY PAPERWORK

179

Form 6-Summary ( 10706)

In re Carrie Anne Edwards

United States Bankruptcy Court

Northern District of California

SUMMARY OF SCHEDULES

Debtor

Chapter,

Case No.

Indicate as to each schedule whether that schedule is attached and state the number of pages in cach. Report the totals from Schedules A,
B, D,E, F, [, and J in the boxes provided. Add the amounts from Schedules A and B to determine the total amount of the debtor’s assets.
Add the amounts of all claims from Schedules D, E, and F to determine the total amount of the debtor’s liabilities. Individual debtors must
also complete the "Statistical Summary of Certain Liabilities and Related Data" if they file a case under chapter 7, 11, or 13.

NAME OF SCHEDULE ATTACHED | NO. OF ASSETS LIABILITIES OTHER
(YES/NO) SHEETS
A - Real Property Yes 1 140,000.00
B - Personal Property Yes 4 25,425.00
C - Property Claimed as Exempt Yes 2
D - Creditors Holding Secured Claims Yes 1 155,000.00
E - Creditors Holding Unsecured Yes 3 5,500.00
PI‘i{Jl‘ily Claims (Total of Claims on Schedule E)
F - Creditors Holding Unsecured Yes 3 147,150.00
Nonpriority Claims
G - Executory Contracts and Yes 1
Unexpired Leases
H - Codebtors Yes 1
1 - Current Income of Individual Yes 1 4,900.00
Debtor(s)
J - Current Expenditures of Individual Yes 2 4,845.00
Debtor(s)
Total Number of Sheets of ALL Schedules 19
Total Assets 165,425.00
307,650.00

Total Liabilities
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Officinl Form 6 - Stistical Summary (10006)

United States Bankruptcy Court
Northern District of California

In re Carrie Anne Edwards Case No.

Debtor
Chapter, 7

STATISTICAL SUMMARY OF CERTAIN LIABILITIES AND RELATED DATA (28 U.S.C. § 159)

If you are an individual debtor whose debits are primarily consumer debts, as defined in § 101(8) of the Bankruptcy Code (11 U.S.C.§ 101(8)), filing
a case under chapter 7, 11 or 13, you must report all information requested below.

O Check this box if you are an individual debtor whose debts are NOT primarily consumer debts. You are not required to
report any information here.

This information is for statistical purposes only under 28 U.S.C. § 159,
Summarize the following types of liabilities, as reported in the Schedules, and total them.

Type of Liability Amount
Damestic Support Obligations (from Schedule E) 2,500.00
Taxes and Certain Other Debts Owed to Governmental Units 3.000.00
(from Schedule E) (whether disputed or undisputed) g &
Claims for Death or Personal Injury While Debtor Was Intoxicated 0.00
(from Schedule E) *
Student Loan Obligations (from Schedule F) 0.00
Domestic Support, Separation Agreement, and Divorce Decree 0.00
Ohbligations Not Reported on Schedule E -
Obligations w Pension or Profit-Sharing, and Other Similar Obligations 0.00
(from Schedule F) -
TOTAL 5,500.00
State the following:
Average Income (from Schedule 1, Line 16) 4,900.00
Average Expenses (from Schedule J, Line 18) 4,845.00
Current Monthly Income (from Form 22A Line 12; OR,
Form 228 Line 11; OR, Form 22C Line 20 ) 5,400.00

State the following:

1. Total from Schedule D, "UNSECURED PORTION, [F ANY"
column 7,000.00
2. Total from Schedule E, "AMOUNT ENTITLED TO PRIORITY"
column 5,500.00
3. Total from Schedule E, "AMOUNT NOT ENTITLED TO 0.00
PRIORITY, IF ANY" column -
4. Total from Schedule F 147,150.00
5. Total of non-prierity unsecured debt (sum of 1, 3, and 4) 154,150.00
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completed Schedules. You will need to come back to
this form to fill in your current monthly income after
completing Form 22A (instructions for this form are

below).

Declaration Concerning Debtor’s Schedules

In this form, you are required to swear that everything
you have said on your schedules is true and correct.
Deliberate lying is a major sin in bankruptcy and could
cost you your bankruptcy discharge, a fine of up to
$500,000, and up to five years in prison.

Below is a completed Declaration and instructions.

In re and Case No. Follow the instructions for
Schedule A.

Declaration Under Penalty of Perjury by Individual
Debtor. Enter the total number of pages in your
schedules (the number on the Summary plus two).
Enter the date and sign the form. Be sure that your
spouse signs and dates the form if you are filing jointly.

Declaration and Signature of Non-Attorney Bankruptcy
Petition Preparer. If a BPP typed your forms, have that
person complete this section. Otherwise, type “N/A”
anywhere in the box.

Declaration Under Penalty of Perjury on Behalf of
Corporation or Partnership. Enter “N/A” anywhere in
this blank.

Official Form 6-Declaration. (10/06)

United States Bankruptcy Court
Northern District of California

Case No.
Chapter 7

Inre Carrie Anne Edwards

Debtor(s)

DECLARATION CONCERNING DEBTOR'S SCHEDULES

DECLARATION UNDER PENALTY OF PERJURY BY INDIVIDUAL DEBTOR

I declare under penalty of perjury that | have read the foregoing summary and schedules, consisting of
21 sheets [total shown on summary page plus 2], and that they are true and correct to the best of my
knowledge, information, and belief.

Date Signature

Carrie Anne Edwards
Debtor

Penalty for making a false statement or concealing property: Fine of up to $500,000 or imprisonment for up to 5 years or both.
I8U.S.C.§§ 152 and 3571.
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Form 7—Statement of Financial Affairs

This form gives information about your recent financial
transactions, such as payments to creditors, sales, or
other transfers of property and gifts. Under certain
circumstances, the trustee may be entitled to take back
property that you transferred to others prior to filing for
bankruptcy, and sell it for the benefit of your unsecured
creditors.

The questions on the form are, for the most part,
self-explanatory. Spouses filing jointly combine their
answers and complete only one form.

If you have no information for a particular item,
check the “None” box. If you fail to answer a question
and don’t check “None,” you will have to amend your
papers—that is, file a corrected form—after you file.
Add continuation sheets if necessary.

m Be honest and complete. Don't give in to the
temptation to leave out a transfer or two, assuming
that the trustee won't find or go after the property. You must
sign this form under penalty of perjury. And, if the trustee
or a creditor discovers that you left information out, your
bankruptcy will probably be dismissed and you may be

prosecuted.

A completed Statement of Financial Affairs and
instructions follow.

Court Name. Copy this information from Form 1—
Voluntary Petition.

In re and Case No. Follow the instructions for
Schedule A.

1. Income from employment or operation of business.
Enter your gross income for this year and for the
previous two years. This means the total income
before taxes and other payroll deductions or business
expenses are removed.

2. Income other than from employment or operation of
business. Include interest, dividends, royalties, workers’
compensation, other government benefits, and all other
money you have received from sources other than your
job or business during the last two years. Provide the
source of each amount, the dates received, and the
reason you received the money so that the trustee can
verify it if he or she desires.

3. Payments to creditors. Here you list payments
you've recently made to creditors. There are two kinds
of creditors: regular creditors and insiders. An insider—

defined on the first page of the Statement of Financial
Affairs—is essentially a relative or close business
associate. All other creditors (including friends) are
regular creditors.

a. Individual or joint debtor(s) with primarily
consumer debts. List payments made to a regular
creditor that total more than $600, if the payment
was made:

e to repay a loan, installment purchase, or other
debt, and

e during the 90 days before you file your
bankruptcy petition.

If you have made payments exceeding $600
during that 90-day period to satisfy a domestic
support obligation (child support or alimony),
identify that payment with an asterisk. Include
payments as part of a creditor repayment plan
negotiated by an approved budget and credit
counseling agency.

b. Debtor whose debts are not primarily consumer
debts. If your debts are primarily business debts, list
all payments or other transfers made to a creditor
within 90 days of filing regarding property that is
worth $5,475 or more.

c. All debtors. List all payments or other transfers
made to an insider creditor, if the payments or
transfers were made within one year before you file
your bankruptcy petition. Include alimony and child
support payments.

The purpose of these questions is to find out
whether you have preferred any creditor over others.
If you have paid a regular creditor during the 90 days
before you file, or an insider during the year before
you file, the trustee can demand that the creditor turn
over the amount to the court, so the trustee can use it
to pay your other unsecured creditors. (See Ch.3.) The
trustee may ask you to produce written evidence of
any payments you list here, such as copies of canceled
checks, check stubs, or bank statements.

4. Suits and administrative proceedings, executions,
garnishments and attachments.

a. Include all court actions that you are currently
involved in or that you were involved in during the
year before filing. Court actions include personal
injury cases, small claims actions, contract disputes,
divorces, paternity actions, support or custody
modification actions, and the like. Include:
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Official Form 7
(04/07)

United States Bankruptcy Court
Northern District of California

Inre _ Carrie Anne Edwards Case No.
Debtor(s) Chapter 7

STATEMENT OF FINANCIAL AFFAIRS

This statement is to be completed by every debtor. Spouses filing a joint petition may file a single statement on which the information for
both spouses is combined. If the case is filed under chapter 12 or chapter 13, a married debtor must furnish information for both spouses whether or
not a joint petition is filed, unless the spouses are separated and a joint petition is not filed. An individual debtor engaged in business as a sole
proprietor, partner, family farmer, or self-employed professional, should provide the information requested on this statement concerning all such
activities as well as the individual's personal affairs. Do not include the name or address of a minor child in this statement. Indicate payments,
transfers and the like to minor children by stating "a minor child." See 11 U.S.C. § 112; Fed. R. Bankr. P. 1007(m).

Questions 1 - 18 are to be completed by all debtors. Debtors that are or have been in business, as defined below, also must complete
Questions 19 - 25. If the answer to an applicable question is "None," mark the box labeled "None." If additional space is needed for the answer
to any question, use and attach a separate sheet properly identified with the case name, case number (if known), and the number of the question.

DEFINITIONS

"In business." A debtor is "in business" for the purpose of this form if the debtor is a corporation or partnership. An individual debtor is "in
business" for the purpose of this form if the debtor is or has been, within six years immediately preceding the filing of this bankruptcy case, any of
the following: an officer, director, managing executive, or owner of 5 percent or more of the voting or equity securities of a corporation; a partner,
other than a limited partner, of a partnership; a sole proprietor or self-employed full-time or part-time. An individual debtor also may be "in
business" for the purpose of this form if the debtor engages in a trade, business, or other activity, other than as an employee, to supplement income
from the debtor's primary employment.

"Insider.” The term "insider" includes but is not limited to: relatives of the debtor; general partners of the debtor and their relatives;
corporations of which the debtor is an officer, director, or person in control; officers, directors, and any owner of 5 percent or more of the voting or
equity securities of a corporate debtor and their relatives; affiliates of the debtor and insiders of such affiliates; any managing agent of the debtor. 11
U.S.C. § 101.

1. Income from employment or operation of business

None  State the gross amount of income the debtor has received from employment, trade, or profession, or from operation of the debtor's
a business, including part-time activities either as an employee or in independent trade or business, from the beginning of this calendar
year to the date this case was commenced. State also the gross amounts received during the two years immediately preceding this
calendar year. (A debtor that maintains, or has maintained, financial records on the basis of a fiscal rather than a calendar year may
report fiscal year income. Identify the beginning and ending dates of the debtor's fiscal year.) If a joint petition is filed, state income for
each spouse separately. (Married debtors filing under chapter 12 or chapter 13 must state income of both spouses whether or not a joint
petition is filed, unless the spouses are separated and a joint petition is not filed.)

AMOUNT SOURCE
$144,600.00 2006 ($60,100) (employment at Microsoft as software engineer)
2007 ($60,100) (employment at Microsoft)

Jan-Mar 2008 (15,400) (employment at Microsoft and Macy's)




184 HOWTO FILE FOR CHAPTER 7 BANKRUPTCY

2. Income other than from employment or operation of business

None  State the amount of income received by the debtor other than from employment, trade, profession, or operation of the debtor's business
| during the two years immediately preceding the commencement of this case. Give particulars. If a joint petition is filed, state income
for each spouse separately. (Married debtors filing under chapter 12 or chapter 13 must state income for each spouse whether or not a
joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

AMOUNT SOURCE

$32,000.00 Mar 07-Mar 08 (18,000 royalties, 12000 child support
Mar 06-Mar 07 (15,000 royalities, 12,000 child support)

3. Payments to creditors

None  Complete a. or b., as appropriate, and c.

O

a.  Individual or joint debtor(s) with primarily consumer debts. List all payments on loans, installment purchases of goods or services,
and other debts to any creditor made within 90 days immediately preceding the commencement of this case if the aggregate value of all
property that constitutes or is affected by such transfer is not less than $600. Indicate with an (*) any payments that were made to a
creditor on account of a domestic support obligation or as part of an alternative repayment schedule under a plan by an approved
nonprofit budgeting and creditor counseling agency. (Married debtors filing under chapter 12 or chapter 13 must include payments by
either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS DATES OF AMOUNT STILL

OF CREDITOR PAYMENTS AMOUNT PAID OWING
Loantree 12/xx $800.00 $0.00
PO Box 305

Lucerne, CA 95458

None b, Debtor whose debts are not primarily consumer debts: List each payment or other transfer to any creditor made within 90 days
| immediately preceding the commencement of the case if the aggregate value of all property that constitutes or is affected by such
transfer is not less than $5,475. (Married debtors filing under chapter 12 or chapter 13 must include payments by either or both spouses
whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

AMOUNT
DATES OF PAID OR
PAYMENTS/ VALUE OF AMOUNT STILL
NAME AND ADDRESS OF CREDITOR TRANSFERS TRANSFERS OWING

None  ¢.  All debtors: List all payments made within one year immediately preceding the commencement of this case to or for the benefit of
| creditors who are or were insiders. (Married debtors filing under chapter 12 or chapter 13 must include payments by either or both
spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS OF CREDITOR AND AMOUNT STILL
RELATIONSHIP TO DEBTOR DATE OF PAYMENT AMOUNT PAID OWING

4. Suits and administrative proceedings, executions, garnishments and attachments
None 5 List all suits and administrative proceedings to which the debtor is or was a party within one year immediately preceding the filing of

O this bankruptcy case. (Married debtors filing under chapter 12 or chapter 13 must include information concerning either or both spouses
whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

CAPTION OF SUIT COURT OR AGENCY STATUS OR
AND CASE NUMBER NATURE OF PROCEEDING AND LOCATION DISPOSITION
Bob Jones lll v. Carrie Negligence action for auto Lake County Superior Court  Trial pending
Edwards Case # cv34457 accident 255 N. Forbes St.

Lakeport, CA 95453
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None  b. Describe all property that has been attached, garnished or seized under any legal or equitable process within one year immediately
preceding the commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include information concerning
property of either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not

filed.)
NAME AND ADDRESS OF PERSON FOR WHOSE DESCRIPTION AND VALUE OF
BENEFIT PROPERTY WAS SEIZED DATE OF SEIZURE PROPERTY
JNR Adjustment Co. 4/XX wage garnishment for two months totaling $510
PO Box 27070 for judgment on debt owed to DVD club.

Minneapolis, MN 55427

5. Repossessions, foreclosures and returns

None st all property that has been repossessed by a creditor, sold at a foreclosure sale, transferred through a deed in lieu of foreclosure or
| returned to the seller, within one year immediately preceding the commencement of this case. (Married debtors filing under chapter 12
or chapter 13 must include information concerning property of either or both spouses whether or not a joint petition is filed, unless the
spouses are separated and a joint petition is not filed.)

DATE OF REPOSSESSION,
NAME AND ADDRESS OF FORECLOSURE SALE, DESCRIPTION AND VALUE OF
CREDITOR OR SELLER TRANSFER OR RETURN PROPERTY
Eskanos & Adler 4/XX Repossessed furniture worth $800

2325 Clayton Rd.
Concord, CA 94520

6. Assignments and receiverships

None 5 Describe any assignment of property for the benefit of creditors made within 120 days immediately preceding the commencement of
| this case. (Married debtors filing under chapter 12 or chapter 13 must include any assignment by either or both spouses whether or not a
joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

DATE OF
NAME AND ADDRESS OF ASSIGNEE ASSIGNMENT TERMS OF ASSIGNMENT OR SETTLEMENT
None  b. List all property which has been in the hands of a custodian, receiver, or court-appointed official within one year immediately
] preceding the commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include information concerning
property of either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not
filed.)
NAME AND LOCATION
NAME AND ADDRESS OF COURT DATE OF DESCRIPTION AND VALUE OF
OF CUSTODIAN CASE TITLE & NUMBER ORDER PROPERTY
7. Gifts

None 1 jst all gifts or charitable contributions made within one year immediately preceding the commencement of this case except ordinary
| and usual gifts to family members aggregating less than $200 in value per individual family member and charitable contributions
aggregating less than $100 per recipient. (Married debtors filing under chapter 12 or chapter 13 must include gifts or contributions by
either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS OF RELATIONSHIP TO DESCRIPTION AND
PERSON OR ORGANIZATION DEBTOR, IF ANY DATE OF GIFT VALUE OF GIFT
8. Losses
None

List all losses from fire, theft, other casualty or gambling within one year immediately preceding the commencement of this case or
u since the commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include losses by either or both
spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

DESCRIPTION OF CIRCUMSTANCES AND, IF
DESCRIPTION AND VALUE LOSS WAS COVERED IN WHOLE OR IN PART
OF PROPERTY BY INSURANCE, GIVE PARTICULARS DATE OF LOSS
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9. Payments related to debt counseling or bankruptcy

None [ jst all payments made or property transferred by or on behalf of the debtor to any persons, including attorneys, for consultation
o concerning debt consolidation, relief under the bankruptcy law or preparation of the petition in bankruptcy within one year immediately
preceding the commencement of this case.

DATE OF PAYMENT, AMOUNT OF MONEY
NAME AND ADDRESS NAME OF PAYOR IF OTHER OR DESCRIPTION AND VALUE
OF PAYEE THAN DEBTOR OF PROPERTY
Jim McDonald Esq. 7Ixx $100 for bankruptcy telephone
444 State St. advice

Ukiah, CA

10. Other transfers

None  a List all other property, other than property transferred in the ordinary course of the business or financial affairs of the debtor,
u transferred either absolutely or as security within two years immediately preceding the commencement of this case. (Married debtors
filing under chapter 12 or chapter 13 must include transfers by either or both spouses whether or not a joint petition is filed, unless the
spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS OF TRANSFEREE, DESCRIBE PROPERTY TRANSFERRED
RELATIONSHIP TO DEBTOR DATE AND VALUE RECEIVED
None  b. List all property transferred by the debtor within ten years immediately preceding the commencement of this case to a self-settled
| trust or similar device of which the debtor is a beneficiary.
NAME OF TRUST OR OTHER AMOUNT OF MONEY OR DESCRIPTION AND
DEVICE DATE(S) OF VALUE OF PROPERTY OR DEBTOR'S INTEREST
TRANSFER(S) IN PROPERTY

11. Closed financial accounts

None [ ist all financial accounts and instruments held in the name of the debtor or for the benefit of the debtor which were closed, sold, or
] otherwise transferred within one year immediately preceding the commencement of this case. Include checking, savings, or other
financial accounts, certificates of deposit, or other instruments; shares and share accounts held in banks, credit unions, pension funds,
cooperatives, associations, brokerage houses and other financial institutions. (Married debtors filing under chapter 12 or chapter 13 must
include information concerning accounts or instruments held by or for either or both spouses whether or not a joint petition is filed,
unless the spouses are separated and a joint petition is not filed.)

TYPE OF ACCOUNT, LAST FOUR

DIGITS OF ACCOUNT NUMBER, AMOUNT AND DATE OF SALE
NAME AND ADDRESS OF INSTITUTION AND AMOUNT OF FINAL BALANCE OR CLOSING
WestAmerica Bank Checking Acct #4444444 July, XX, XXXX
444 North Main St. Final balance ($50)

Lakeport, CA 95453

12. Safe deposit boxes

None st each safe deposit or other box or depository in which the debtor has or had securities, cash, or other valuables within one year

n immediately preceding the commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include boxes or
depositories of either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not
filed.)

NAMES AND ADDRESSES
NAME AND ADDRESS OF BANK OF THOSE WITH ACCESS DESCRIPTION DATE OF TRANSFER OR

OR OTHER DEPOSITORY TO BOX OR DEPOSITORY OF CONTENTS SURRENDER, IF ANY
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13. Setoffs

None [ st all setoffs made by any creditor, including a bank, against a debt or deposit of the debtor within 90 days preceding the
n commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include information concerning either or both
spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS OF CREDITOR DATE OF SETOFF AMOUNT OF SETOFF
14. Property held for another person

NE‘]le List all property owned by another person that the debtor holds or controls.

DESCRIPTION AND VALUE OF
NAME AND ADDRESS OF OWNER PROPERTY LOCATION OF PROPERTY
Bonnie Johnson Poodle (Binkie) $300 Edwards residence
3335 Irving St
Clearlake, CA 95422

15. Prior address of debtor

Nome  If the debtor has moved within three years immediately preceding the commencement of this case, list all premises which the debtor
| occupied during that period and vacated prior to the commencement of this case. If a joint petition is filed, report also any separate
address of either spouse.

ADDRESS NAME USED DATES OF OCCUPANCY
21 Scarborough Rd. South Carrie Edwards 1M1/XX=- 5/1/XX
Cleveland Heights OH 41118

16. Spouses and Former Spouses

None  [f the debtor resides or resided in a community property state, commonwealth, or territory (including Alaska, Arizona, California,
O Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, Washington, or Wisconsin) within eight years immediately preceding the
commencement of the case, identify the name of the debtor’s spouse and of any former spouse who resides or resided with the debtor in
the community property state.

NAME
Torrey Edwards

17. Environmental Information.
For the purpose of this question, the following definitions apply:

"Environmental Law" means any federal, state, or local statute or regulation regulating pollution, contamination, releases of hazardous
or toxic substances, wastes or material into the air, land, soil, surface water, groundwater, or other medium, including, but not limited
to, statutes or regulations regulating the cleanup of these substances, wastes, or material.

"Site" means any location, facility, or property as defined under any Environmental Law, whether or not presently or formerly
owned or operated by the debtor, including, but not limited to, disposal sites.

"Hazardous Material" means anything defined as a hazardous waste, hazardous substance, toxic substance, hazardous material,
pollutant, or contaminant or similar term under an Environmental Law

None  a. List the name and address of every site for which the debtor has received notice in writing by a governmental unit that it may be
| liable or potentially liable under or in violation of an Environmental Law. Indicate the governmental unit, the date of the notice, and, if
known, the Environmental Law:

NAME AND ADDRESS OF DATE OF ENVIRONMENTAL
SITE NAME AND ADDRESS GOVERNMENTAL UNIT NOTICE LAW
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None  b. List the name and address of every site for which the debtor provided notice to a governmental unit of a release of Hazardous

| Material. Indicate the governmental unit to which the notice was sent and the date of the notice.
NAME AND ADDRESS OF DATE OF ENVIRONMENTAL
SITE NAME AND ADDRESS GOVERNMENTAL UNIT NOTICE LAW

None  c¢. List all judicial or administrative proceedings, including settlements or orders, under any Environmental Law with respect to which
| the debtor is or was a party. Indicate the name and address of the governmental unit that is or was a party to the proceeding, and the
docket number.

NAME AND ADDRESS OF
GOVERNMENTAL UNIT DOCKET NUMBER STATUS OR DISPOSITION

18 . Nature, location and name of business

None 3 Ifthe debtor is an individual, list the names, addresses, taxpayer identification numbers, nature of the businesses, and beginning and
u ending dates of all businesses in which the debtor was an officer, director, partner, or managing executive of a corporation, partner in a
partnership, sole proprietor, or was self-employed in a trade, profession, or other activity either full- or part-time within six years
immediately preceding the commencement of this case, or in which the debtor owned 5 percent or more of the voting or equity
securities within six years immediately preceding the commencement of this case.

If the debtor is a partnership, list the names, addresses, taxpayer identification numbers, nature of the businesses, and beginning and
ending dates of all businesses in which the debtor was a partner or owned 5 percent or more of the voting or equity securities, within six
years immediately preceding the commencement of this case.

If the debtor is a corporation, list the names, addresses, taxpayer identification numbers, nature of the businesses, and beginning and
ending dates of all businesses in which the debtor was a partner or owned 5 percent or more of the voting or equity securities within six
years immediately preceding the commencement of this case.

LAST FOUR DIGITS

OF SOC. SEC.NO./

COMPLETE EIN OR

OTHER TAXPAYER BEGINNING AND
NAME I.D. NO. ADDRESS NATURE OF BUSINESS ENDING DATES

None  b. Identify any business listed in response to subdivision a., above, that is "single asset real estate" as defined in 11 U.S.C. § 101.
|

NAME ADDRESS

The following questions are to be completed by every debtor that is a corporation or partnership and by any individual debtor who is or has
been, within six years immediately preceding the commencement of this case, any of the following: an officer, director, managing executive, or
owner of more than 5 percent of the voting or equity securities of a corporation; a partner, other than a limited partner, of a partnership, a sole
proprietor or self-employed in a trade, profession, or other activity, either full- or part-time.

(An individual or joint debtor should complete this portion of the statement only if the debtor is or has been in business, as defined above,
within six years immediately preceding the commencement of this case. A debtor who has not been in business within those six years should go
directly to the signature page.)

19. Books, records and financial statements

None 3 Tist all bookkeepers and accountants who within two years immediately preceding the filing of this bankruptcy case kept or
| supervised the keeping of books of account and records of the debtor.

NAME AND ADDRESS DATES SERVICES RENDERED

None  b. List all firms or individuals who within the two years immediately preceding the filing of this bankruptcy case have audited the
| books of account and records, or prepared a financial statement of the debtor.

NAME ADDRESS DATES SERVICES RENDERED
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7
None  c. List all firms or individuals who at the time of the commencement of this case were in possession of the books of account and records
| of the debtor. If any of the books of account and records are not available, explain.
NAME ADDRESS
None  d. List all financial institutions, creditors and other parties, including mercantile and trade agencies, to whom a financial statement was
| issued by the debtor within two years immediately preceding the commencement of this case.
NAME AND ADDRESS DATE ISSUED

20. Inventories

None 5 List the dates of the last two inventories taken of your property, the name of the person who supervised the taking of each inventory,
u and the dollar amount and basis of each inventory.

DOLLAR AMOUNT OF INVENTORY
DATE OF INVENTORY INVENTORY SUPERVISOR (Specify cost, market or other basis)

None  b. List the name and address of the person having possession of the records of each of the two inventories reported in a., above.

NAME AND ADDRESSES OF CUSTODIAN OF INVENTORY
DATE OF INVENTORY RECORDS

21 . Current Partners, Officers, Directors and Shareholders

None 3 If the debtor is a partnership, list the nature and percentage of partnership interest of each member of the partnership.

NAME AND ADDRESS NATURE OF INTEREST PERCENTAGE OF INTEREST

None  b. If the debtor is a corporation, list all officers and directors of the corporation, and each stockholder who directly or indirectly owns,
| controls, or holds 5 percent or more of the voting or equity securities of the corporation.

NATURE AND PERCENTAGE
NAME AND ADDRESS TITLE OF STOCK OWNERSHIP

22 . Former partners, officers, directors and shareholders

None 5 If the debtor is a partnership, list each member who withdrew from the partnership within one year immediately preceding the
n commencement of this case.

NAME ADDRESS DATE OF WITHDRAWAL
None  b. If the debtor is a corporation, list all officers, or directors whose relationship with the corporation terminated within one year
| immediately preceding the commencement of this case.
NAME AND ADDRESS TITLE DATE OF TERMINATION

23 . Withdrawals from a partnership or distributions by a corporation

None  If the debtor is a partnership or corporation, list all withdrawals or distributions credited or given to an insider, including compensation
u in any form, bonuses, loans, stock redemptions, options exercised and any other perquisite during one year immediately preceding the
commencement of this case.

NAME & ADDRESS AMOUNT OF MONEY
OF RECIPIENT, DATE AND PURPOSE OR DESCRIPTION AND
RELATIONSHIP TO DEBTOR OF WITHDRAWAL VALUE OF PROPERTY
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24. Tax Consolidation Group.

None  If the debtor is a corporation, list the name and federal taxpayer identification number of the parent corporation of any consolidated

u group for tax purposes of which the debtor has been a member at any time within six years immediately preceding the commencement
of the case.
NAME OF PARENT CORPORATION TAXPAYER IDENTIFICATION NUMBER (EIN)

25. Pension Funds.

None  [f the debtor is not an individual, list the name and federal taxpayer identification number of any pension fund to which the debtor, as an
u employer, has been responsible for contributing at any time within six years immediately preceding the commencement of the case.

NAME OF PENSION FUND TAXPAYER IDENTIFICATION NUMBER (EIN)

DECLARATION UNDER PENALTY OF PERJURY BY INDIVIDUAL DEBTOR

I declare under penalty of perjury that I have read the answers contained in the foregoing statement of financial affairs and any attachments thereto
and that they are true and correct.

Date Signature

Carrie Anne Edwards
Debtor
Penalty for making a false statement: Fine of up to $500,000 or imprisonment for up to 5 vears, or both. 18 U.S.C. §§ 152 and 3571
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¢ Caption of suit and case number. The caption is
the case title (such as Molly Maytag v. Ginny
Jones). The case number is assigned by the
court clerk and appears on the first page of
any court-filed paper.

 Nature of proceeding. A phrase, or even a one-
word description, is sufficient. For example,
“suit by debtor for compensation for damages
to debtor’s car caused by accident,” or
“divorce.”

e Court or agency and location. This information
is on any summons you received or prepared.

e Status or disposition. State whether the case
is awaiting trial, is pending a decision, is on
appeal, or has ended.

b. If, at any time during the year before you file
for bankruptcy, your wages, real estate, or personal
property was taken from you under the authority
of a court order to pay a debt, enter the requested
information. If you don’t know the exact date, put
“on or about” the approximate date.

5. Repossessions, foreclosures and returns. If, at any
time during the year before you file for bankruptcy, a
creditor repossessed or foreclosed on property you had
bought and were making payments on, or had pledged
as collateral for a loan, give the requested information.
For instance, if your car, boat, or video equipment was
repossessed because you defaulted on your payments,
describe it here. Also, if you voluntarily returned
property to a creditor because you couldn’t keep up
the payments, enter that here.

6. Assignments and receiverships.

a. If, at any time during the 120 days (four
months) before you file for bankruptcy, you assigned
(legally transferred) your right to receive benefits
or property to a creditor to pay a debt, list it here.
Examples include assigning a percentage of your
wages to a creditor for several months or assigning
a portion of a personal injury award to an attorney.
The assignee is the person to whom the assignment
was made, such as the creditor or attorney. The
terms of the assignment should be given briefly—for
example, “wages assigned to Snorkle’s Store to
satisfy debt of $500.”

b. Identify all of your property that has been in
the hands of a court-appointed receiver, custodian,

or other official during the year before you file for

bankruptcy. If you've made child support payments

directly to a court, and the court in turn paid your
child’s other parent, list those payments here.

7. Gifts. Provide the requested information about gifts
you've made in the past year. The bankruptcy court and
trustee want this information to make sure you haven't
improperly unloaded any property before filing for
bankruptcy. List all charitable donations of more than
$100 and gifts to family members of more than $200.

You don’t have to list gifts to family members that
are “ordinary and usual,” but there is no easy way to
identify such gifts. The best test is whether someone
outside of the family might think the gift was unusual
under the circumstances. If so, list it. Forgiving a loan is
also a gift, as is charging interest substantially below the
market rate. Other gifts include giving a car or prepaid
trip to a business associate.

8. Losses. Provide the requested information. If
the loss was for an exempt item, most states let you
keep the insurance proceeds up to the limit of the
exemption. (See Appendix 1.) If the item was not
exempt, the trustee is entitled to the proceeds. In either
case, list any proceeds you've received or expect to
receive. If you experience a loss after you file, you
should promptly amend your papers, as this question
applies to losses both before you file and afterward.

9. Payments related to debt counseling or bankruptcy.
If you paid an improperly high fee to an attorney,
bankruptcy petition preparer, debt consultant, or debt
consolidator, the trustee may try to get some of it
back to distribute to your creditors. Be sure to list all
payments someone else made on your behalf, as well
as payments you made directly.

10. Other transfers.

a. List all real and personal property that you've
sold or given to someone else during the year
before you file for bankruptcy. Some examples are
selling or abandoning (junking) a car, pledging your
house as security (collateral) for a loan, granting an
easement on real estate, or trading property. Also,
describe any transfer within the past year to your
ex-spouse as part of a marital settlement agreement.
If you are filing alone, describe gifts to your current
spouse made during that same period.

Don’t include any gifts you listed in Item 7.

Also, don't list property you've parted with as a
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regular part of your business or financial affairs.
For example, if you operate a mail order book
business, don’t list the books you sold during the
past year. Similarly, don’t put down payments

for regular goods and services, such as your
phone bill, utilities, or rent. The idea is to disclose
transfers of property that might legally belong in
your bankruptcy estate.

Two years before filing for bankruptcy,
Jack sold some personal electronic mixing equipment
to a friend for a modest sum. This sale wasn’t made
within the previous year, so Jack needn’t list it here.

John has accumulated a collection of
junked classic cars to resell to restoration hobbyists.
Within the past year, John has sold three of the
cars for a total of $20,000. Because this is part of
John’s regular business, he needn’t report the sales
here. However, as a sole proprietor, John will be
completing Questions 18 through 20.

Within the year before filing for
bankruptcy, Louise, a nurse, sold a vintage Jaguar
E-type for $17,000. Because this isn’t part of her
business, Louise should list this sale here.

b. List all transfers of your own property you have
made in the previous ten years to an irrevocable
trust that lists you as a beneficiary. These types
of trusts—referred to as self-settled trusts—are
commonly used by wealthy people to shield their
assets from creditors and by disabled people to
preserve their right to receive government benefits.
However, in bankruptcy, self-settled trusts don’t
work, and the assets in the trust can be seized by the
trustee to pay your unsecured creditors.

11. Closed financial accounts. Provide information for
each account in your name or for your benefit that was
closed or transferred to someone else during the past
year.

12. Safe deposit boxes. Provide information for each
safe deposit box you've had within the past year.

13. Setoffs. A setoff is when a creditor, often a bank,
uses money in a customer’s account to pay a debt owed
to the creditor by that customer. Here, list any setoffs
your creditors have made during the last 90 days.

14. Property held for another person. Describe all the
property you've borrowed from, are storing for, or hold
in trust for someone else. Examples include funds in an
irrevocable trust held for someone else as beneficiary
but controlled by you as trustee, and property you’re
holding as executor or administrator of an estate.

This type of property is not part of your bankruptcy
estate. However, you must disclose it so the trustee is
aware of it and can ask for more details. (Some people
dishonestly describe all of their property as being in
trust or otherwise belonging to someone else, hoping
to avoid having to give it to the trustee. Disclosures in
this part of the Statement of Financial Affairs allow the
trustee to explore this possibility.)

A trustee who becomes interested in property you
describe here may invoke several court procedures
designed to get more information. However, it is
unlikely that the trustee will invade your house to seize
the property. If you can establish that the property
truly belongs to someone else—by producing the trust
document, for example—you needn’t worry about
losing it in your bankruptcy case.

You are renting an unfurnished apartment
owned by a friend. The friend has left a valuable
baby grand piano in your care. If and when you
decide to move, you have agreed to place the piano
in storage for your friend. Because you don’t own
the piano, but rather are taking care of it for your
friend, you would describe it here.

15. Prior address of debtor. If you have moved within
the three years before you file for bankruptcy, list all of
your residences within those three years.

16. Spouses and former spouses. If you lived in a
community property state (or Puerto Rico) within eight
years prior to filing for bankruptcy, list the name of
your spouse and of any former spouses who lived
with you in the community property state. To remind
you, community property states are Alaska, Arizona,
California, Idaho, Louisiana, Nevada, New Mexico,
Texas, Washington, and Wisconsin.

17. Environmental information. Few individuals will
have much to say here. It's intended primarily for
businesses that do business on polluted premises. Still,
read the questions carefully and provide the requested
information, if applicable.
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18. Nature, location and name of business. Provide
all of the information requested on Line a if you are in
business or have been in business for the previous six
years. Note that the definition of business is very broad:
It includes not only sole proprietors, but anyone self-
employed in a trade, profession, or other activity either
full- or part-time or a business in which the debtor
owned 5% or more of the voting or equity securities
within the six-year period. It is very important that you
answer this question completely so that the trustee will
have a good idea of how you earned your money over
the past six years and what you did with your business
interests (if you are no longer in business).

= Skip ahead if you don’t own a business. Only
business debtors have to provide responses on Lines
19 through 25. If you aren’t one, go on to Line 26.

If the majority of your business income for any one
business comes from renting, leasing, or otherwise
operating a single piece of real property (other than an
apartment building with fewer than four units), include
your business name and the address of the property on
Line b.

19. Books, records and financial statements.

a. Identify every person other than yourself—
usually a bookkeeper or accountant—who was
involved in the accounting of your business during
the previous two years. If you were the only person
involved in your business’s accounting, check
“None.”

b. If your books weren’t audited during the past
two years, check “None.” Otherwise, fill in the
requested information.

c. Usually, you, your bookkeeper, your
accountant, an ex-business associate, or possibly
an ex-mate will have business records. If any are
missing, explain (you’'ll be better off if the loss of
your records was beyond your control).

d. You may have prepared a financial statement
if you applied to a bank for a loan or line of credit
for your business or in your own name. If you’re
self-employed and applied for a personal loan to
purchase a car or house, you probably submitted
a financial statement as evidence of your ability to
repay. Such statements include:

e balance sheets (these compare assets with

liabilities)

e profit and loss statements (these compare
income with expenses), and

e financial statements (these provide an overall
financial description of a business).

20. Inventories. If your business doesn’t have an
inventory because it's a service business, check “None.”
If your business deals in products, but you were
primarily the middle person or original manufacturer,
put “no inventory required” or “materials purchased for
each order as needed.” If you have an inventory, fill in
the information requested in Items a and b.

21 through 25. These items are intended for filers
who are part of a business entity, such as a partnership,
corporation, or limited liability company. Our book is
designed for individuals only, so you should be able to
check “None” for each of these items. If you are part
of a business entity, consult with a bankruptcy lawyer
before filing.

Declaration Under Penalty of Perjury by Individual
Debtor. Sign and date this section. If you're filing
jointly, be sure your spouse dates and signs it as well.

If completed on behalf of a partnership or corporation.
Type “N/A.”

Certification and Signature of Non-Attorney
Bankruptcy Petition Preparer. If a BPP typed your forms,
have that person complete this section. Otherwise, type
“N/A” anywhere in the box.

Be sure to insert the number of continuation pages,
if any, you attached.

Form 8—Chapter 7 Individual Debtor’s
Statement of Intention

This form is very important if you owe any secured
debts (Schedule D) or are a party to any unexpired
leases (Schedule G). This is where you inform the
trustee and your secured creditors what you want to
happen to the collateral for each of your secured debts.
Briefly, you may:

e reaffirm the debt under a reaffirmation agreement
that will continue your liability for all or part of
the debt despite your bankruptcy

e redeem the debt by buying the collateral at its
replacement value, or

e voluntarily surrender the collateral.
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These options were discussed in detail in Ch. 5; you
should return to that chapter now if you want more
guidance on your options here.

If you are a party to a lease (for instance, a car
lease), you may indicate on this form that you want to
assume the lease (provided your creditor agrees).

If you are married. If you're filing jointly, complete
only one form, even though it says “Individual
Debtor’s Statement of Intention.”

Below is a completed Statement of Intention and
instructions.

Court Name. Copy this information from Form 1—
Voluntary Petition.

In re and Case No. Follow the instructions for
Schedule A.

Chapter. Type in “7.”

First, check all of the boxes that apply. The first box
refers to your Schedules A, B, and D. Don’t check that
box until you have filed those schedules and included
the property that secures the debt (the collateral) and
the creditor. Check the second box and attach any
leases or contracts that you identified in Schedule G.
Check the third box if you have any secured debts,
leases, or contracts you have to deal with.

= If you have no secured debts, don't check the third
box and skip ahead to the signature section of the
form. You must file the form even if you don’t have any
secured debts.

If you've decided to give up any (or all) property
you've pledged as collateral for a secured debt, or the
property has already been taken and you don’t want to
get it back, describe the property and creditor and check
the first column (Property will be Surrendered). (If you
need more space, use a continuation page.) If you want
to redeem the property, check the appropriate box. If
you want to reaffirm the debt, check the last box.

You'll notice that a column allows you to claim
secured property as exempt. You'll want to check that
box—and none of the others—if you are planning
on removing (avoiding) the lien the secured creditor
has on the property. If you do that, you can keep
the property free and clear of both the lien and the
underlying debt. See Ch. 5 for a detailed discussion of
lien avoidance.

If you have any leases or contracts that you wish
to assume, provide the requested information and put
a check in the column that states you’ll assume the
obligation.

Another Possible Option for

Dealing With Your Secured Property

Under the old bankruptcy law, many bankruptcy
courts allowed debtors to keep the property and
discharge the debt, as long as they continued to
make their payments. This remedy was called
“retain and pay,” and was the remedy of choice for
many debtors. The new bankruptcy law appears

to reject this remedy, forcing debtors to either
surrender the property, redeem the property,
reaffirm the debt, or avoid the lien. Nevertheless,
some consumer law experts believe that the laws
of some states will permit debtors to retain and
pay, despite the new bankruptcy law. If, however,
your contract with the lender states that filing for
bankruptcy constitutes a default, state law probably
won't help you—you’ll need to redeem or reaffirm
to keep your property.

Even if there is no more retain and pay remedy,

you may able to achieve the same result by dealing
directly with your creditors. If you have a creditor who
will work with you in this way, check the “Property will be
Surrendered” box but continue making payments as long
as the creditor lets you keep the property. This informal
arrangement can be risky, because the creditor can pull the
plug on you at any time, leaving you no recourse. If you
really want to hold on to the collateral and you are living
in a state that doesn’t allow the retain and pay approach,
you’ll probably be better off reaffirming the debt.

m Save up those monthly payments. Often, secured
creditors will not accept payments while your
bankruptcy case is open, but will expect you to get current
after the bankruptcy discharge, when the automatic stay

is no longer in place. If a creditor refuses your payments
during bankruptcy, be sure to save the money so you'll be
able to get current on your payments for the property you
intend to keep.
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Form &

(10/05)
United States Bankruptcy Court
Northern District of California
Inte _Carrie Anne Edwards Case No.
Debtor(s) Chapter 7
CHAPTER 7 INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION
| I have filed a schedule of assets and liabilities which includes debts secured by property of the estate.
n [ have filed a schedule of executory contracts and unexpired leases which includes personal property subject to an unexpired lease.
| [ intend to do the following with respect to property of the estate which secures those debis or is subject to a lease:
Property will be | Debt will be
Property redeemed reaffirmed

Property will be | is claimed pursuant to pursuant to
Description of Secured Property Creditor's Name Surrendered as exempt 11 US.C.§722 |11 U.S.C.§ 524(c)
2003 Buick LeSabre fully loaded in good | GMAC X
condition (replacement value from
nada.com)
Residence Grand Junction X
Location: 3045 Berwick St, Lakeport CA | Mortgage
Residence Lending Tree X
Location: 3045 Berwick St, Lakeport CA

Lease will be
assumed pursuant
Description of Leased ol USC.§
Property Lessor's Name 362(h)(1)A)
Laser skin treatment machine. Lease for | Beauty Products X
5 year period that expires on 2010 Leasing Co.
Date Signature

Carrie Anne Edwards
Debtor
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Credit Card Debts

If you owe money on a bank or department store
credit card and want to keep the card through
bankruptcy, contact the bank or store before you
file. If you offer to reaffirm the debt, some banks or
stores may let you keep the credit card. If you do
reaffirm it, list it on the Statement of Intention, even
though, technically, it isn’t a secured debt. But think
twice before you do this. If you don’t reaffirm the
debt, it will be discharged in bankruptcy—giving
you the fresh start that is, after all, the point of the
process.

Signature. Date and sign the form. If you’re married
and filing jointly, your spouse must also date and sign
the form.

Certification of Non-Attorney Bankruptcy Petition
Preparer. If a BPP typed your forms, have that person
complete this section. Otherwise, type “N/A” anywhere
in the box.

Form 21—Statement of Social Security
Number

This form requires you to list your full Social Security
number. It will be available to your creditors and the
trustee but, to protect your privacy, will not be part of
your regular bankruptcy case file.

Form 22A—Statement of Current
Monthly Income and Means Test
Calculation

= Business debtors can skip ahead. This form is only
for debtors whose debts are primarily consumer
debts. If more than 50% of your debt load is attributable to
the operation of a business, you are a business debtor and
need not complete this form.

This form helps the U.S. Trustee decide whether your
income and expenses qualify you to file for Chapter 7
bankruptcy, or whether you will have to use Chapter 13.

In Ch. 1 we explained how to calculate your current
monthly income and compare it with your state’s
median income. As discussed there, if your current
monthly income is above your state’s median income,
you will have to take the means test. Parts II and III of
this form are where you calculate your current monthly
income; if it exceeds the state median, you’ll have to fill
out the means test beginning with Part IV.

If You Fail the Means Test

If the information you provide on this form shows
that your income exceeds the state median and you
can pay more than 25% of the debts you listed in
Schedule F over a five-year period, your Chapter

7 filing will be presumed to be abusive, and the
U.S. Trustee will ask the court to either dismiss your
Chapter 7 filing or, with your consent, convert your
case to a Chapter 13 case. If this happens to you,
we highly recommend that you obtain the services
of an attorney to help you stay in Chapter 7, unless
you are willing to sign up for a five-year repayment
plan. If you convert, you can use most of the
bankruptcy papers filed in your Chapter 7 case in
your Chapter 13 case.

Below is a completed Statement of Current Monthly
Income and instructions.

In re and Case No. Follow the instructions for
Schedule A.

Check the box as directed in Parts I, Ill, and VI of this
statement. Don’t check any of the boxes for now. You
will decide which box to check later, after you figure
out whether you have to take the means test and, if so,
whether you pass it.

Part I: Exclusion for Disabled Veterans
If all of the facts in the Veteran’s Declaration are true of
your situation, check the indicated boxes and sign the
verification in Part VIIL. To qualify for this exclusion,
you must have a disability rating of at least 30%, and
more than half of your debt must have been incurred
while you were either on active duty or performing
homeland defense activity.

If you qualify for the veteran’s exclusion, you don’t
have to calculate your current income or take the
means test on this form; you can file for Chapter 7.
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Official Form 22A (Chapter 7) (04/07)

Inre Carrie Anne Edwards

Case Number: O The presumption arises.

Debtor(s) According to the calculations required by this statement:

(If known)
B The presumption does not arise.

(Check the box as directed in Parts |, |1l, and VI of this statement.)

CHAPTER 7 STATEMENT OF CURRENT MONTHLY INCOME
AND MEANS-TEST CALCULATION

In addition to Schedules | and J, this statement must be completed by every individual Chapter 7 debtor, whether or not filing jointly, whose debts are
primarily consumer debts. Joint debtors may complete one statement only.

Part 1. EXCLUSION FOR DISABLED VETERANS

If you are a disabled veteran described in the Veteran's Declaration in this Part I, (1) check the box at the beginning of the Veteran's
Declaration, (2) check the box for "The presumption does not arise" at the top of this statement, and (3) complete the verification in Part
VIIIl. Do not complete any of the remaining parts of this statement.

[ veteran's Declaration. By checking this box, | declare under penalty of perjury that | am a disabled veteran (as defined in 38 U.S.C. §
3741(1)) whose indebtedness occurred primarily during a period in which | was on active duty (as defined in 10 U.S.C. § 101(d)(1)) or
while | was performing a homeland defense activity (as defined in 32 U.S.C. §901(1)).

Part 11. CALCULATION OF MONTHLY INCOME FOR § 707 (b)(7) EXCLUSION

Marital/filing status. Check the box that applies and complete the balance of this part of this statement as directed.
a. W unmarried. Complete only Column A ("Debtor’s Income”) for Lines 3-11.

b. [ Married, not filing jointly, with declaration of separate households. By checking this box, debtor declares under penalty of perjury:
"My spouse and | are legally separated under applicable non-bankruptcy law or my spouse and | are living apart other than for the
purpose of evading the requirements of § 707(b)(2)(A) of the Bankruptcy Code.” Complete only column A ("Debtor’s Income")
for Lines 3-11.

c. [ married, not filing_jointly, without the declaration of separate households set out in Line 2.b above. Complete both Column A
("Debtor's Income™) and Column B ("Spouse's Income") for Lines 3-11.

d. [ married, filing jointly. Complete both Column A ("Debtor's Income™) and Column B ("Spouse's Income") for Lines 3-11.

All figures must reflect average monthly income received from all sources, derived during the six

calendar months prior to filing the bankruptcy case, ending on the last day of the month before the
filing. If the amount of monthly income varied during the six months, you must divide the six- Debtor's Spouse's
month total by six, and enter the result on the appropriate line. Income Income

Column A Column B

Gross wages, salary, tips, bonuses, overtime, commissions. $ 3.900.00| s
, .

Income from the operation of a business, profession or farm. Subtract Line b from Line a
and enter the difference in the appropriate column(s) of Line 4. Do not enter a number less than
zero. Do not include any part of the business expenses entered on Line b as a deduction
inPart V.

Debtor Spouse
a. Gross receipts $ 0.00|%

b. Ordinary and necessary business expenses | $ 0.00($
C. Business income Subtract Line b from Line a $ 0.00]s

Rents and other real property income. Subtract Line b from Line a and enter the difference in
the appropriate column(s) of Line 5. Do not enter a number less than zero. Do not include any
part of the operating expenses entered on Line b as a deduction in Part V.

Debtor Spouse
a. Gross receipts $ 0.00]$%

Ordinary and necessary operating expenses | $ 0.00]|3
C. Rent and other real property income Subtract Line b from Line a $ 0.00|s3

Interest, dividends, and royalties. $ 1,000.00 | s

Pension and retirement income. $ 0.00|s

Any amounts paid by another person or entity, on a regular basis, for the household
expenses of the debtor or the debtor's dependents, including child or spousal support. Do
not include amounts paid by the debtor’s spouse if Column B is completed. $ 500.00 | $
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Official Form 22A (Chapter 7) (04/07) - Cont. 2
Unemployment compensation. Enter the amount in the appropriate column(s) of Line 9.
However, if you contend that unemployment compensation received by you or your spouse was a
benefit under the Social Security Act, do not list the amount of such compensation in Column A or
9 B, but instead state the amount in the space below:
Unemployment compensation claimed to
be a benefit under the Social Security Act | Debtor $ 0.00 | spouse $ $ 0.00 s
Income from all other sources. If necessary, list additional sources on a separate page. Do not
include any benefits received under the Social Security Act or payments received as a victim of a
war crime, crime against humanity, or as a victim of international or domestic terrorism. Specify
source and amount.
10 Debtor Spouse
[a.] s $
[b.] 5 | $
Total and enter on Line 10 $ 0.00|s
1 Subtotal of Current Monthly Income for § 707 (b) (7). Add Lines 3 thru 10 in Column
A, and, if Column B is completed, add Lines 3 through 10 in Column B. Enter the total(s). $ 5,400.00 |
Total Current Monthly Income for § 707 (b) (7). If Column B has been completed, add
12 Line 11, Column A to Line 11, Column B, and enter the total. If Column B has not been completed,
enter the amount from Line 11, Column A. $ 5,400.00
Part I111. APPLICATION OF § 707(b)(7) EXCLUSION
Annualized Current Monthly Income for § 707 (b) (7). Multiply the amount from Line 12 by the number
13
12 and enter the result. $ 64,800.00
Applicable median family income. Enter the median family income for the applicable state and household
14 size. (This information is available by family size at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court.)
a. Enter debtor’s state of residence: CA b. Enter debtor's household size: 3 $ 64,118.00
Application of Section 707 (b) (7). Check the applicable box and proceed as directed.
[0 The amount on Line 13 is less than or equal to the amount on Line 14. Check the box for "The presumption does not
15 arise" at the top of page 1 of this statement, and complete Part VIII; do not complete Parts IV, V, VI or VII.
B The amount on Line 13 is more than the amount on Line 14. Complete the remaining parts of this statement.
Complete Parts 1V, V, VI, and VII of this statement only if required. (See Line 15.)
Part IV. CALCULATION OF CURRENT MONTHLY INCOME FOR § 707(b)(2)
16 Enter the amount from Line 12. $ 5,400.00
Marital adjustment. If you checked the box at Line 2.c, enter the amount of the income listed in Line 11,
17 Column B that was NOT paid on a regular basis for the household expenses of the debtor or the debtor's dependents.
If you did not check box at Line 2.c, enter zero. $ 0.00
18 Current monthly income for § 707(b) (2). Subtract Line 17 from Line 16 and enter the result. $ 5,400.00
Part V. CALCULATION OF DEDUCTIONS ALLOWED UNDER § 707(b) (2)
Subpart A: Deductions under Standards of the Internal Revenue Service (IRS)
National Standards: food, clothing, household supplies, personal care, and miscellaneous.
19 Enter "Total" amount from IRS National Standards for Allowable Living Expenses for the applicable family size and
income level. (This information is available at www.usdgj.gov/ust/ or from the clerk of the bankruptcy court.) $ 1,017.00
Local Standards: housing and utilities; non-mortgage expenses. Enter the amount of the IRS
20A Housing and Utilities Standards; non-mortgage expenses for the applicable county and family size. (This information
is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court). $ 458.00
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Official Form 22A (Chapter 7) (04/07) - Cont. 3
Local Standards: housing and utilities; mortgage/rent expense. Enter, in Line a below, the amount
of the IRS Housing and Utilities Standards; mortgage/rent expense for your county and family size (this information
is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter on Line b the total of the
Average Monthly Payments for any debts secured by your home, as stated in Line 42; subtract Line b from Line a
20B and enter the result in Line 20B. Do not enter an amount less than zero.
a. IRS Housing and Utilities Standards; mortgage/rental expense | ¢ 781.00
b. Average Monthly Payment for any debts secured by your home,
if any, as stated in Line 42 $ 1,565.10
c. Net mortgage/rental expense Subtract Line b from Line a. 0.00
Local Standards: housing and utilities; adjustment. If you contend that the process set out in Lines
20A and 20B does not accurately compute the allowance to which you are entitled under the IRS Housing and
21 Utilities Standards, enter any additional amount to which you contend you are entitled, and state the basis for your
contention in the space below:
0.00
Local Standards: transportation; vehicle operation/public transportation expense.
You are entitled to an expense allowance in this category regardless of whether you pay the expenses of operating a
vehicle and regardless of whether you use public transportation.
Check the number of vehicles for which you pay the operating expenses or for which the operating expenses are
22 included as a contribution to your household expenses in Line 8.
Oo M1 O2ormore.
Enter the amount from IRS Transportation Standards, Operating Costs & Public Transportation Costs for the
applicable number of vehicles in the applicable Metropolitan Statistical Area or Census Region. (This information is
available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court.) 338.00
Local Standards: transportation ownership/lease expense; Vehicle 1. Check the number of
vehicles for which you claim an ownership/lease expense. (You may not claim an ownership/lease expense for more
than two vehicles.)
M1 [O2or more.
Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, First Car (available at
23 www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of the Average Monthly
Payments for any debts secured by Vehicle 1, as stated in Line 42; subtract Line b from Line a and enter the result in
Line 23. Do not enter an amount less than zero.
a. IRS Transportation Standards, Ownership Costs, First Car $ 471.00
Average Monthly Payment for any debts secured by Vehicle 1,
. as stated in Line 42 $ 400.00
c. Net ownership/lease expense for Vehicle 1 Subtract Line b from Line a. 71.00
Local Standards: transportation ownership/lease expense; Vehicle 2. Complete this Line only if
you checked the "2 or more" Box in Line 23.
Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, Second Car (available at
www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of the Average Monthly
Payments for any debts secured by Vehicle 2, as stated in Line 42; subtract Line b from Line a and enter the result in
24 Line 24. Do not enter an amount less than zero.
a. IRS Transportation Standards, Ownership Costs, Second Car $ 0.00
Average Monthly Payment for any debts secured by Vehicle 2,
.| as stated in Line 42 $ 0.00
c. Net ownership/lease expense for Vehicle 2 Subtract Line b from Line a. 0.00
Other Necessary Expenses: taxes. Enter the total average monthly expense that you actually incur for all
25 federal, state and local taxes, other than real estate and sales taxes, such as income taxes, self employment taxes,
social security taxes, and Medicare taxes. Do not include real estate or sales taxes. 500.00
Other Necessary Expenses: mandatory payroll deductions. Enter the total average monthly payroll
26 deductions that are required for your employment, such as mandatory retirement contributions, union dues, and
uniform costs. Do not include discretionary amounts, such as non-mandatory 401 (k) contributions. 0.00
Other Necessary Expenses: life insurance. Enter average monthly premiums that you actually pay for
27 term life insurance for yourself. Do not include premiums for insurance on your dependents, for whole life
or for any other form of insurance. 0.00
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Official Form 22A (Chapter 7) (04/07) - Cont.

28

Other Necessary Expenses: court-ordered payments. Enter the total monthly amount that you are
required to pay pursuant to court order, such as spousal or child support payments. Do not include payments on
past due support obligations included in Line 44.

0.00

29

Other Necessary Expenses: education for employment or for a physically or mentally
challenged child. Enter the total monthly amount that you actually expend for education that is a condition of
employment and for education that is required for a physically or mentally challenged dependent child for whom no
public education providing similar services is available.

0.00

30

Other Necessary Expenses: childcare. Enter the average monthly amount that you actually expend on
childcare - such as baby-sitting, day care, nursery and preschool. Do not include other educational payments.

300.00

31

Other Necessary Expenses: health care. Enter the average monthly amount that you actually expend on
health care expenses that are not reimbursed by insurance or paid by a health savings account. Do not include
payments for health insurance or health savings accounts listed in Line 34.

300.00

32

Other Necessary Expenses: telecommunication services. Enter the average monthly amount that you
actually pay for telecommunication services other than your basic home telephone service - such as cell phones,
pagers, call waiting, caller id, special long distance, or internet service - to the extent necessary for your health and
welfare or that of your dependents. Do not include any amount previously deducted.

175.00

33

Total Expenses Allowed under IRS Standards. Enter the total of Lines 19 through 32.

3,159.00

Subpart B: Additional Expense Deductions under § 707 (b)

Note: Do not include any expenses that you have listed in Lines 19-32

34

Health Insurance, Disability Insurance, and Health Savings Account Expenses. List and total the
average monthly amounts that you actually pay for yourself, your spouse, or your dependents in the following
categories.

a. Health Insurance $ 100.00

b. Disability Insurance $ 0.00

c. Health Savings Account $ 0.00
Total: Add Lines a, band ¢

100.00

35

Continued contributions to the care of household or family members. Enter the actual monthly
expenses that you will continue to pay for the reasonable and necessary care and support of an elderly, chronically
ill, or disabled member of your household or member of your immediate family who is unable to pay for such
expenses.

0.00

36

Protection against family violence. Enter any average monthly expenses that you actually incurred to
maintain the safety of your family under the Family Violence Prevention and Services Act or other applicable federal
law. The nature of these expenses is required to be kept confidential by the court.

0.00

37

Home energy costs. Enter the average monthly amount, in excess of the allowance in the IRS Local Standards
for Housing and Utilities, that you actually expend for home energy costs. You must provide your case trustee
with documentation demonstrating that the additional amount claimed is reasonable and necessary.

0.00

38

Education expenses for dependent children less than 18. Enter the average monthly expenses that
you actually incur, not to exceed $137.50 per child, in providing elementary and secondary education for your
dependent children less than 18 years of age. You must provide your case trustee with documentation
demonstrating that the amount claimed is reasonable and necessary and not already accounted for in the
IRS Standards.

0.00

39

Additional food and clothing expense. Enter the average monthly amount by which your food and clothing
expenses exceed the combined allowances for food and apparel in the IRS National Standards, not to exceed five
percent of those combined allowances. (This information is available at www.usdoj.gov/ust/ or from the clerk of the
bankruptcy court.) You must provide your case trustee with documentation demonstrating that the
additional amount claimed is reasonable and necessary.

37.00

40

Continued charitable contributions. Enter the amount that you will continue to contribute in the form of
cash or financial instruments to a charitable organization as defined in 26 U.S.C. § 170(c)(1)-(2).

0.00

41

Total Additional Expense Deductions under § 707(b). Enter the total of Lines 34 through 40

137.00
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Subpart C: Deductions for Debt Payment

42

Future payments on secured claims. For each of your debts that is secured by an interest in property that
you own, list the name of the creditor, identify the property securing the debt, and state the Average Monthly
Payment. The Average Monthly Payment is the total of all amounts contractually due to each Secured Creditor in the
60 months following the filing of the bankruptcy case, divided by 60. Mortgage debts should include payments of
taxes and insurance required by the mortgage. If necessary, list additional entries on a separate page.

Name of Creditor Property Securing the Debt 60-month Average Payment
2003 Buick LeSabre fully loaded
in good condition (replacement
a. | GMAC value from nada.com) $ 400.00
Residence

Location: 3045 Berwick St,
b. | Grand Junction Mortgage |Lakeport CA $ 1,465.10
Residence

Location: 3045 Berwick St,
c. |Lending Tree Lakeport CA $ 100.00
Total: Add Lines

1,965.10

43

Other payments on secured claims. If any of debts listed in Line 42 are secured by your primary residence,
a motor vehicle, or other property necessary for your support or the support of your dependents, you may include in
your deduction 1/60th of any amount (the "cure amount™) that you must pay the creditor in addition to the
payments listed in Line 42, in order to maintain possession of the property. The cure amount would include any
sums in default that must be paid in order to avoid repossession or foreclosure. List and total any such amounts in
the following chart. If necessary, list additional entries on a separate page.

Name of Creditor Property Securing the Debt 1/60th of the Cure Amount
Residence

Location: 3045 Berwick St,
a. | Grand Junction Mortgage |Lakeport CA $ 53.84
Total: Add Lines

53.84

44

Payments on priority claims. Enter the total amount of all priority claims (including priority child support and
alimony claims), divided by 60.

91.67

45

Chapter 13 administrative expenses. If you are eligible to file a case under Chapter 13, complete the
following chart, multiply the amount in line a by the amount in line b, and enter the resulting administrative
expense.

a. Projected average monthly Chapter 13 plan payment. $ 1,587.00

b. Current multiplier for your district as determined under schedules
issued by the Executive Office for United States Trustees. (This
information is available at www.usdoj.gov/ust/ or from the clerk of
the bankruptcy court.) X 9.80
[o Average monthly administrative expense of Chapter 13 case Total: Multiply Lines a and b

155.53

46

Total Deductions for Debt Payment. Enter the total of Lines 42 through 45.

2,266.14

Subpart D: Total Deductions Allowed under § 707 (b) (2)

47

Total of all deductions allowed under § 707 (b) (2). Enter the total of Lines 33, 41, and 46.

s

5,562.14

Part VI. DETERMINATION OF § 707 (b)(2) PRESUMPTION

48

Enter the amount from Line 18 (Current monthly income for § 707 (b)(2))

5,400.00

49

Enter the amount from Line 47 (Total of all deductions allowed under § 707 (b) (2))

5,562.14

50

Monthly disposable income under § 707(b) (2). Subtract Line 49 from Line 48 and enter the result.

-162.14

51

60-month disposable income under § 707 (b) (2). Multiply the amount in Line 50 by the number 60 and
enter the result.

-9,728.40
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52

Initial presumption determination. Check the applicable box and proceed as directed.

B The amount on Line 51 is less than $6,575. Check the box for "The presumption does not arise” at the top of page 1 of this
statement, and complete the verification in Part VIII. Do not complete the remainder of Part VI.

[0 The amount set forth on Line 51 is more than $10,950 Check the box for "The presumption arises” at the top of page 1 of
this statement, and complete the verification in Part VIIl. You may also complete Part VII. Do not complete the remainder of Part VI.

[0 The amount on Line 51 is at least $6,575, but not more than $10,950. Complete the remainder of Part VI (Lines 53
through 55).

53

Enter the amount of your total non-priority unsecured debt $

54

Threshold debt payment amount. Multiply the amount in Line 53 by the number 0.25 and enter the result. | ¢

55

Secondary presumption determination. Check the applicable box and proceed as directed.

[0 The amount on Line 51 is less than the amount on Line 54. Check the box for "The presumption does not arise” at the
top of page 1 of this statement, and complete the verification in Part VIII1.

[0 The amount on Line 51 is equal to or greater than the amount on Line 54. Check the box for "The presumption
arises” at the top of page 1 of this statement, and complete the verification in Part VIII. You may also complete Part VII.

Part VII. ADDITIONAL EXPENSE CLAIMS

56

Other Expenses. List and describe any monthly expenses, not otherwise stated in this form, that are required for the health and welfare
of you and your family and that you contend should be an additional deduction from your current monthly income under §

707 (b)(2)(A)(ii)(1). If necessary, list additional sources on a separate page. All figures should reflect your average monthly expense for
each item. Total the expenses.

Expense Description Monthly Amount

SR

828 R Rd il ksl

Total: Add Lines a, b, ¢, and d

Part ViIl. VERIFICATION

57

| declare under penalty of perjury that the information provided in this statement is true and correct. (/f this is a_joint case, both debtors

must sign.)
Date: Signature:

Carrie Anne Edwards
{Debtor)
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If you don’t meet the qualifications of this category,
continue on to Part II. Your income may still qualify
you for Chapter 7 bankruptcy.

Part Il. Calculation of Monthly Income for § 707 (b)(7)

Exclusion
Line 2a. If you are unmarried, check this box and
follow the instructions (complete only Lines 3 through
11 in Column A).

Line 2b. If you are married, but filing separately
because you have separate households, check this box
and complete only Lines 3 through 11 in Column A.

To check this box, you are declaring, under penalty of
perjury, that you are legally separated under the laws of
your state or that you are living separately for reasons
other than to qualify for Chapter 7 bankruptcy.

Line 2c. If you are married but filing separately for
reasons other than those stated in Section 2¢, check
this box and complete Lines 3 through 11 in Columns
A and B.

Line 2d. If you are married and filing jointly, check
this box and complete Lines 3 through 11 in Columns A
and B.

m Use the right figures. All figures you enter in Lines
3 through 11 must be averages of the six-month
period that ends on the last day of the month before you
file. For instance, if you file on September 9, the six-month
period ends on August 31. If the amounts are the same for
each of those six months (for example, because you've
held the same job and worked the same amount of hours
during that period), then use those amounts. If the amounts
vary, add up everything you've earned in that category for
the six-month period, then divide the total by six to get a
monthly average.

Line 3. Enter your average monthly earnings over the
last six months for gross wages, salary, tips, bonuses,
overtime, and commissions. (“Gross” means before any
taxes, Social Security, or other amounts are withheld.)

Line 4. If you operate a business, profession, or farm,
you'll need to compute your average monthly expenses
for the six-month period and subtract them from your
income for that period. The lowest figure you can enter
is zero.

Line 5. Enter your average monthly rental income
for the six-month period (if you have any), and deduct
ordinary and necessary operating expenses for that
same period.

Line 6. Enter your average monthly income from
interest, dividends, and royalties over the last six
months.

Line 7. Here’s where you include your average
monthly pension and retirement income. Don’t include
Social Security retirement benefits.

Line 8. Enter the monthly average of any amounts
regularly contributed by someone else to your
household expenses. If you are filing separately but
your spouse’s income is included in Column B, don’t
include any contributions that your spouse makes to
your household—his or her income is already being
taken into account.

Line 9. Your average monthly unemployment
compensation goes here. If you want, you can argue
that unemployment compensation should be excluded
under the general Social Security exclusion (see Line
10) and omit it from Columns A and B. However, you’ll
need to enter the amount you receive in the boxes
supplied for this purpose.

Line 10. Insert the average monthly amount you
received from any other source. Do not include
money or benefits received under the SSI, SSA, or
TANF programs. These are Social Security benefits
and are excluded from your current monthly income
computation.

Line 11. Compute the subtotals for Column A and B
(if used). Remember, these subtotals should reflect an
average monthly figure for all of the items you entered
in Lines 3 through 10.

Line 12. Add the subtotals for Line A and B together.
This is what the new bankruptcy law calls your “current
monthly income.” Because it’s a six-month average,
it might not match your actual monthly income at the
time you file, especially if you’ve had a job loss or
become unable to work in the last six months.

Part llI: Application of § 707 (b)(7) Exclusion

This is where the rubber meets the road: In this part,
you must compare the current monthly income figure
you calculated in Part II with the median family
income for your state. If your income is higher than
the median, you’ll have to fill out the rest of the
form—and you may be barred from using Chapter 7.
If your income is equal to or less than the median,
you can skip the rest of the form and file your
Chapter 7 papers.
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Line 13. Convert your monthly figure on Line 12 to
an annual figure by multiplying it by 12. This is your
current annual income.

Line 14. Enter the median income for your state
for your household size. Note that your household
size might be larger than your actual family size.

For instance, you may have a relative or friend who
is living with you as part of your household; if so,
include the friend as a household member. The most
recent state median income figures as of the date this
book is published are in Appendix 2. To make sure
that you are using the most current figures, however,
you should visit the U.S. Trustee’s website, www.
usdoj.gov/ust, and click “Means Testing Information.”
Scroll down a bit for the link to the state median
income figures.

Line 15. Do the math. If your income exceeds the
state median, check the bottom box on Line 15 and
continue to Part IV. If your income does not exceed
the median, check the top box on Line 15, then sign
and date the form in Part VIIIL. Finally, return to the first
page of the form, where you should check the bottom
box (“The presumption does not arise”) in the top,
right-hand corner.

Consider postponing your filing. If you conclude

that you'll have to take the means test, think about
whether your income will decrease in the next few months.
If you recently lost a high-paying job or had a sudden
decrease in commissions or royalties, for example, your
average income over the past six months might look pretty
substantial. But in a few months, when you average in your
lower earnings, it will come down quite a bit—perhaps
even to less than the state median. If so, you might want to
delay your bankruptcy filing if you can.

Part IV. Calculation of Current Monthly Income for

§ 707(b)(2)
This is the beginning of the means test. With a couple
of exceptions, the values you will be entering in the
form are fairly straightforward. The purpose of the
means test is to find out whether you have enough
income to pay some of your unsecured, nonpriority
debts over a five-year (60-month) period. (Your
unsecured, nonpriority debts are those you listed in
Schedule F, above.)

Line 16. Enter the total from Line 12.

Line 17. If you checked the box on Line 2¢ (married,
not filing jointly, and not making the declaration in
Item 2b), you can subtract the amount of your spouse’s
income (as listed in Line 11, Column B) that was NOT
regularly contributed to your household expenses or
those of your dependents. For example, if Line 11,
Column B shows that your nonfiling spouse has a
monthly income of $2,000, but your spouse contributes
only $400 a month to your household, you can enter
$1,600 here.

Line 18. Subtract the amount on Line 17 from the
amount on Line 16. Enter the total here.

Part V. Calculation of Deductions Under § 707 (b)(2)

In this part, you will figure out what expenses you can
deduct from your current monthly income. After you
subtract all allowed expenses, you will be left with your
monthly disposable income—the amount you would
have left over, in theory, to pay into a Chapter 13 plan.

Subpart A: Deductions Under Standards of the Internal
Revenue Service (IRS)
If you have to complete this part of the form—that is, if
your current monthly income exceeds the state median
income—you are not allowed to subtract all of your
actual expenses. Instead, you must calculate some of
your expenses according to standards set by the IRS.
(The IRS uses these standards to decide how much a
delinquent taxpayer should have to give the agency
each month to repay back taxes on an installment
plan.)

Line 19. Enter the total IRS National Standards for
Allowable Living Expenses for your family size and
income level. This is the amount the IRS believes you
should get to spend for food, clothing, household
supplies, personal care, and miscellaneous other items.
You can get these figures from www.usdoj.gov/ust.
Click “Means Testing Information,” then scroll down to
the National Standards link. (If you are filing in Alaska
or Hawaii, you must use a different set of standards,
which reflect the higher cost of living in these states.
Links to these standards appear just below the National
Standards link.) You also can get these figures from
your court clerk.
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Line 20A. Enter the amount of the IRS Housing and
Utilities Standards, nonmortgage expenses for your
county and family size. Get these figures from www.
usdoj.gov/ust. Click “Means Testing Information,” then
scroll down to the IRS Housing and Utilities Standards
section and enter your state in the drop-down menu.
Find the figures for your county and family size, then
enter the figure that appears under the heading “Non-
Mortgage.”

Line 20B. On Line a, enter the amount of the IRS
Housing and Utility Standards, mortgage/rental expen-
ses for your county and family size. These figures
appear on the U.S. Trustee’s website, on the same chart
as non-mortgage expenses—follow the instructions for
Line 20A, above.

On Line b, enter the average monthly payment for
any debts secured by your home, including a mort-
gage, home equity loan, taxes, and insurance. The
average monthly payment is the total of all amounts
contractually due to each secured creditor in the
60 months following the filing of the bankruptcy case,
divided by 60.

On Line c, subtract Line b from Line a. This may turn
out to be a negative figure—if so, enter a zero in the
right-hand column. Later in the means test, you’ll be
able to add your average monthly payment back in as
an expense.

Line 21. If your actual rental or mortgage expense is
higher than that allowed by the IRS, you can claim an
adjustment here. For instance if the IRS mortgage/rental
expense for a family of two is $550, you pay an actual
rent of $900, and that amount is average for the area
in which you live, enter the additional $350 here and
explain why you should be able to subtract it (that you
couldn’t possibly find housing in your area for less, for
example).

Line 22. You are entitled to claim an expense here
regardless of whether you actually have one. First,
indicate the number of cars for which you pay oper-
ating expenses or for which somebody else contributes
the operating expenses as part of the amount entered
on Line 8. Then, enter the appropriate amount from the
IRS Transportation Standards, Operating Costs & Public
Transportation Costs chart for your number of vehicles.
These amounts vary by region; the chart divides the
country into Metropolitan Statistical Area or Census
Region.

You can get these figures from www.usdoj.gov/ust.
Click “Means Testing Information,” then scroll down
to the Local Transportation Expense Standards drop-
down menu and choose your region. You can claim
a transportation expense even if you don’t have a car.
For instance, in San Francisco, people without a car can
claim $325, people with one car can claim $401, and
people with two or more cars can claim $484.

Line 23. These are your expenses for owning
or leasing a car. On Line 23a, enter the IRS Local
Transportation Standards for ownership of a first car.
This amount is actually a national figure; currently, it
is $471. To make sure you are using the most up-to-
date numbers, check the website of the U.S. Trustee,
www.usdoj.gov/ust. Click “Means Testing Information,”
then scroll down to the Local Transportation Expense
Standards drop-down menu and choose your region.
The ownership figure is near the bottom of the page.

On Line 23b, enter your average monthly payment
(over the next five years) for all debts secured by your
first car. For example, assume you have three years left
to pay on the car and the monthly payment is $350.
The total amount you will owe in the next five years
is $12,600 (36 months times $350). If you spread that
amount over the next five years—by dividing the total
by 60, the number of months in five years—you’ll see
that you have an average monthly payment of $210.

On Line 23c, subtract Line b from Line a and
enter the result in the column on the right. Later
on, if necessary, you will be able to deduct your car
payments to figure out whether you have disposable
income for a Chapter 13 plan.

There is currently a dispute in the courts about
whether you can claim the local owned/leased car
expense on Line 23 or Line 24 if you own your car free
and clear. One court has said you can’t (In re Fowler,
349 B.R. 414 (D. Del. 2006)), while others have said
you can (In re Oliver, 350 B.R. 294 (W.D. Tex. 2000); In
re Carlin, 348 B.R. 795 (D. Ore. 20006)).

Line 24. Complete this item only if you have a
second car (and checked the second-car box in Line
23). Follow the instructions for Line 23 to enter the
required figures for your second car.

Line 25. Enter the total average monthly expense that
you actually incur for all taxes other than real estate or
sales taxes. Examples of taxes that you enter here are
income taxes, self-employment taxes, Social Security
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taxes, and Medicare taxes. In some cases, these taxes
will show up on your wage stub. You'll need to convert
the period covered by your wage stub to a monthly
figure. Once you have figured out how much you pay
each month for each type of tax, add them all together
and enter them in the column on the right.

Converting Taxes to a Monthly Figure

If you are paid weekly, biweekly, or twice a month, you
will have to convert the tax amounts on your pay stubs
to a monthly amount. And, if you pay quarterly taxes
(estimated income taxes, for example), you'll need to
convert that figure as well. Here’s how to do it:
o Weekly taxes: multiply by 4.6 to get a
monthly amount.
¢ Biweekly taxes: divide by 2 to get a weekly
amount, then multiply by 4.6.
e Bimonthly taxes: divide by 2.
e Quarterly taxes: divide by 3.

Line 26. Enter all of your mandatory payroll
deductions here. Use the conversion rules set out
above to arrive at average monthly deductions. Make
sure you deduct only mandatory deductions (such as
mandatory retirement contributions, union dues, and
uniform costs). Contributions to a 401(k) should not be
included, because they are voluntary.

Line 27. Enter any monthly payments you make for
term life insurance. Do not enter payments for any
other type of insurance, such as credit insurance, car
insurance, renter’s insurance, insurance on the lives of
your dependents, or whole life insurance on your own
life. (Whole life insurance is the type that allows you to
borrow against the policy.)

Line 28. Enter the amount of any payments you make
pursuant to a court order. Child support and alimony
are the most common examples, but you may also have
to pay to satisfy a court money judgment or a criminal
fine. Do not include court-ordered payments toward a
child support or alimony arrearage; only the payments
you need to stay current should be entered here.

Line 29. Enter the total monthly amount that you
pay for education required by your employer to keep
your job, and the total monthly amount you pay for

the education of a physically or mentally challenged
dependent child for whom no public education
providing similar services is available. Included in
this amount would be the actual costs of after-school
enrichment educational services for a physically or
mentally challenged child, and the actual educational
expenses you are paying in support of an individual
educational plan.

Line 30. Enter the average monthly expense of child
care including babysitting, preschool, nursery school,
and regular child care. If your employment (and
therefore, your need for child care) is seasonal, add
your child care costs up for the year and divide the
total by 12. Do not equate education with child care.
For instance, child care for a child who is of public
education school age should only cover the hours
before and after school.

Line 31. Enter the average monthly amount you pay
for out-of-pocket health care expenses. Do not include
payments for health insurance, or health savings
accounts; those go on Line 34.

Line 32. Enter the average monthly expenses you
pay for any communication devices that are necessary
for the health and welfare of you or your dependents.
Examples provided by the form are cell phones,
pagers, call waiting, caller identification, and special
long distance or Internet services. Virtually all of these
devices arguably are necessary for the health and
welfare of your family. However, some expenses might
not be allowed (for example, a cell phone you use for
your business, or broadband Internet service). When in
doubt, list the expense.

Line 33. Add the expenses you entered in Lines 19
through 32 and put the total in the column at the right.

Subpart B: Additional Expense Deductions Under § 707 (b)
The expenses in this subpart are allowed by the
Bankruptcy Code, in addition to the IRS expenses.
However, you can'’t list an expense twice; if you already
claimed it in Subpart A, don’t list it again here.

Line 34. List the average monthly amounts you spend
on health insurance, disability insurance, and health
savings accounts (HSAs). Add these together and put
the total in the right-hand column.

Line 35. Anything you spend to care for a member
of your household or immediate family because of his
or her age, illness, or disability can be deducted here.
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If your contributions are episodic—a wheelchair here,
a vacation with a companion there—estimate your
average monthly expense and enter it here.

m Your response here could affect eligibility for
government benefits. Expenses you list here could
render the person you are assisting ineligible for Social
Security or other government benefits. For example, if you
state that you are spending $500 a month for the care of
a relative, and that relative is receiving SSI, your relative
might receive a lower benefit amount each month, to
reflect your contribution. On the other hand, if you are
making such expenditures, you are required to disclose
them here. If you find yourself in this predicament, talk to a
lawyer.

Line 36. The average monthly expense of security
systems and any other method of protecting your family
should be entered here.

Line 37. If your actual housing expenses, other than
your mortgage or rent payment, exceed the figure
you entered on Line 20A, enter it here. As the form
indicates, you may need to prove this extra expense
to the trustee. Whether you need to prove this extra
expense will depend on the results of this means test.
If the amount you enter here is the deciding factor in
determining that you don’t have enough disposable
income to fund a Chapter 13 plan, proof will definitely
be required.

Line 38. This item is for people who provide their
children with private education. If your average
monthly expense is $125 or more, put $125 in this
blank; that’s the maximum you can deduct. Remember
not to list an amount twice; if you already listed an
expense on Line 29 or 30, for example, don’t repeat it
here.

Line 39. Here, you can list the amount by which
your actual expenses for food and clothing exceed the
IRS allowance for these items as entered in Line 19.
However, you cannot list more than 5% over the IRS
allowance.

Line 40. If you have been making charitable
contributions to an organization before your bankruptcy
filing date, you can enter them here as long as the
group is organized and operated exclusively for
religious, charitable, scientific, literary, or educational
purposes; to foster national or international amateur

sports competition (but only if no part of its activities
involve the provision of athletic facilities or equipment);
or for the prevention of cruelty to children or animals.
The organization also can’t be disqualified from tax
exemption status because of its political activities.

Line 41. Enter the total of Lines 34 through 40 in the
column on the right.

Subpart C: Deductions for Debt Payment

Here, you deduct average monthly payments you

will have to make over the next five years. Once you
complete this section, you can put all the numbers
together to figure out whether you pass the means test.

Line 42. List the average monthly payment you will
have to make over the next five years to creditors that
hold a secured interest in your property (for example,
the mortgage holder on your house, or the creditor that
holds your car note). As explained in the instructions
for Line 23, you can calculate this amount by figuring
out the total amount you will owe over the next five
years, then dividing that total by 60.

Line 43. Here, list the average monthly payments
you would have to make to cure what you owe
creditors for property that you must keep to support
yourself or your dependents. The debts might consist
of liens placed on the property in exchange for a loan,
property taxes, or other debts that could cause you to
lose the property if you don’t keep up your payments.
You can also include payments necessary to repay
a 401(k) loan. (n re Thompson, 350 B.R. 770 (N.D.
Ohio 20006).) Property necessary for support typically
includes a car, your home, and any property you need
for your employment. Come up with the monthly figure
you have to enter here by dividing the total amount
you would have to pay by 60.

Line 44. List the average monthly amount you will
have to pay for priority claims over the next five years.
Your priority claims are all claims you listed earlier in
Schedule E. You divide by 60 to arrive at the monthly
average.

Line 45. Here, you must calculate the fee that the
trustee would charge if you ended up in Chapter 13
bankruptcy. That fee would depend on how much you
would be paying, through the trustee, to your secured
and unsecured creditors. It's impossible to come up
with a figure at this point in the form, so leave it blank
for now. If you don’t pass the means test with this
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line left blank, come back here when you’'ve complete
Part VI and follow these instructions to come up with a
figure:

e Add Lines 42, 43, and 44.

e Divide the total on Line 54 by 60 (for the average
monthly payment you would have to make to
pay down 25% of your unsecured debt over five
years).

e Add this number to the total of Lines 42, 43, and
44, and put the result on Line 45a. This is the
average amount you would have to pay into a
Chapter 13 plan to cover your secured debts,
arrearages on those debts, priority debts, and 25%
of your unsecured debts.

e On Line 45b, enter the multiplier percentage
from the U.S. Trustee’s website for your state and
district. Go to www.usdoj.gov/ust, click “Means
Testing Information,” scroll down to the section
called “Administrative Expenses Multiplier” and
click “Schedules,” then scroll down to your district
to get the percentage.

e Multiply Line 45a by Line 45b and enter the result
in the column on the right.

Line 46. Add Lines 42 through 45, and enter the total

in the column on the right.

Subpart D: Total Deductions Allowed Under § 707 (b)(2)
Line 47. Enter the total of Lines 33, 41, and 46 in the
column at the right. This is the total amount you can
subtract from your current monthly expenses to arrive
at your disposable income.

Part VI: Determination of §707(b)(2) Presumption
This is where you find out whether you received a
passing grade on the means test.

Line 48. Enter the amount from Line 18 in the
column at the right.

Line 49. Enter the amount from Line 47 in the
column at the right

Line 50. Subtract Line 49 from Line 48 and enter the
result in the column at the right.

Line 51. Multiply the total from Line 50 by 60 (to find
out how much disposable income you will have over
the next five years, according to these figures). Enter
the result in the column at the right.

Line 52. Here you must check one of three boxes.
If the amount on Line 51 is less than $6,575, check

the top box. This means that you don’t have enough
money left over to make a Chapter 13 plan feasible,

so you can file for Chapter 7. If the total on Line 51 is
more than $10,950, you have enough income to make
a Chapter 13 plan feasible, and you probably won’t

be allowed to stay in Chapter 7. If your total is at least
$6,575 but no more than $10,950, you will have to do a
few more calculations to figure out where you fall.

If you checked the top box, go back to the first page
and check the bottom box at the top, right-hand side
of the page (“The presumption does not arise”). Then,
complete the verification in Part VIII below.

If you checked the middle box, go back to Page
One, check the top box (“The presumption arises”),
and complete the verification in Part VIII.

If you checked the bottom box, continue on to
Line 53.

Line 53. Enter the total nonpriority, unsecured debt
that you entered in your Schedule F, above.

m Don’t double a debt for duplicate creditors. To get
an accurate result here, you must make sure that
you didn’t duplicate the amount of any debt for which
you have more than one creditor on Schedule F. If you
did, go back and retotal your Schedule F, putting in each
debt only one time even though you are adding two or
more creditors for a specific debt (for instance the original
debtor, a collection agency, and an attorney).

Line 54. Multiply the amount on Line 53 by the
number 0.25 and enter the result in the box on the
right. This is equal to 25% of your total nonpriority,
unsecured debt.

Line 55. Here, you determine whether the income
you have left over (listed on Line 51) is sufficient to pay
25% of your unsecured, nonpriority debt (listed on Line
54). If Line 51 is less than Line 54, congratulations: You
have passed the means test. Go back to the first page,
check the bottom box at the top right-hand side of the
page (“The presumption does not arise”) and complete
the verification in Part VIII below.

If Line 51 is greater than Line 54, you have failed the
means test. The form instructs you to go back to the
first page, check the top box at the top right-hand side
of the page (“The presumption arises”), and complete
the verification.
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If you don’t pass the means test, you can complete
Part VII, in which you list additional expenses that
were somehow not included in the earlier parts of the
form. Those expenses will be taken into account by
the U.S. Trustee as long as they don’t duplicate earlier
expenses and are reasonably necessary for the support
of you and your family. In one case, for example, a
married couple who filed jointly both had jobs in rural
communities that required them to drive enormous
distances. By documenting the travel expenses,
which were not adequately covered in the means test
transportation allowance, they were able to reduce their
disposable income below the means test threshold. (In
re Batzkeil, 349 B.R. 581 (N.D. Iowa 2006).)

If you have to check the “presumption arises” box,
the U.S. Trustee will issue a notice and schedule a
hearing at which the judge will be asked either to
dismiss your case or convert it to Chapter 13. This is
something that you probably don’t want. What to do?
Before completing Part VIII, we suggest that you go
back over the form and carefully examine the expense
items that aren’t mandated by the IRS. Often people
underestimate their actual expenses. If you find that
you underestimated one or more expenses, or left an
expense out that is provided for in the form, make the
adjustments and see whether you can get a passing
grade. Because this form is so complex, we recommend
that you go through it at least twice before arriving at
your final figures.

MmB Sece a lawyer if the presumption arises and you

the box stating that the presumption (of abuse) arises,

want to stay in Chapter 7. If you have to check

your Chapter 7 filing is in trouble. Unless you are willing
to proceed under Chapter 13, or have your bankruptcy
dismissed, we strongly suggest that you find a bankruptcy
lawyer to help you

Form 201: Notice to Individual
Consumer Debtor Under § 342(b) of
the Bankruptcy Code

This form, required by the new bankruptcy law, gives
you some information about credit counseling and
the various chapters of bankruptcy available. It also
warns you sternly of the consequences of lying on your
bankruptcy papers, concealing assets, and failing to file
the required forms on time.

You can find a blank copy of the form in Appendix
3. Sign and date it in the space provided and file it with
your other papers. If a bankruptcy petition preparer
assisted you with your paperwork, have that person fill
in the requested information.

Mailing Matrix

As part of your bankruptcy filing, you are required to
submit a list of all of your creditors so the court can
give them official notice of your bankruptcy. Called the
mailing “matrix,” this list must be prepared in a specific
format prescribed by your local bankruptcy court. Your
court may also require you to submit a declaration, or
“verification,” stating that your list is correct (as ever, be
sure to check your court’s local rules). In a few courts,
the form consists of boxes on a page in which you
enter the names and addresses of your creditors. This
is an artifact from the time when the trustee would use
the form to prepare mailing labels.

Now, however, most courts ask you to submit the
list on a computer disk in a particular word processing
format, or at least submit a computer printout of the
names so that they may be scanned. You should check
with the bankruptcy court clerk or the court’s local
rules to learn the precise format. Once you understand
the format, take these steps:

Step 1: Make a list of all of your creditors, in
alphabetical order. You can copy them from Schedules
D, E, F, and H. Be sure to include cosigners and joint
debtors. If you and your spouse jointly incurred a
debt and are filing jointly, however, don’t include your
spouse. Also include collection agencies, sheriffs, and
attorneys who either have sued you or are trying to
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collect the debt. And, if you're seeking to discharge
marital debts you assumed during a divorce, include
both your ex-spouse and the creditors. Finally, if you
have two or more debts owed to the same creditor at
the same address, you can just list one.

Step 2: Make several copies of the Mailing Matrix
form in Appendix 3.

Step 3: If you are using the “box” format, enter your
name and address in the top left-hand box on the sheet
you designate as the first page. Then enter the names
and addresses of each creditor, one per box and in
alphabetical order (or in the order required by your
local bankruptcy court). Use as many sheets as you
need.

m It is very important to be complete when preparing
the matrix. If you leave a creditor off the matrix

and the creditor does not find out about your bankruptcy
by some other means, that debt may survive your
bankruptcy—and you will have to pay it down the line.
However, if you have no assets to be distributed (as is
typically the case), the debt will still be discharged unless
the creditor could have successfully challenged the
discharge had it known of your bankruptcy. See Ch. 9 for
more information.

How to File Your Papers

Gather up all of the forms you have completed, as

well as the documents you gathered at the beginning
of this chapter. Make sure you have everything on the
Bankruptcy Form Checklist and Bankruptcy Documents
Checklist (you can find them in Appendix 2).

m Using a bankruptcy petition preparer increases
the paperwork. If you use a petition preparer, there

will be several additional forms to file.

Basic Filing Procedures

Once you’ve got all of your papers together, follow
these filing instructions.

Step 1: Put all your bankruptcy forms in the proper
order.

Step 2: Check that you, and your spouse if you're
filing a joint petition, have signed and dated each form
where required.

Step 3: Make the required number of copies, plus
one additional copy for you to keep just in case your
papers are lost in the mail (if you file by mail). In
addition, make:

e one extra copy of the Statement of Intention for
each person listed on that form, and

e one extra copy of the Statement of Intention for
the trustee.

Step 4: Unless the court clerk will hole-punch your
papers when you file them, use a standard two-hole
punch (copy centers have them) to punch the top
center of your original set of bankruptcy papers. Don’t
staple any forms together.

Step 5: If you plan to mail your documents to the
court, address a 9" by 12" envelope to yourself and
affix adequate postage to handle one copy of all the
paperwork. Although many people prefer to file by
mail, we recommend that you personally take your
papers to the bankruptcy court clerk if at all possible.
Going to the court will give you a chance to correct
minor mistakes on the spot.

Step 6: If you can pay the filing fee, clip or staple a
money order to the petition, payable to the U.S. Trustee
(courts won’t accept a check). If you want to pay in
installments, attach a completed Application and Order
to Pay Filing Fee in Installments (Form 3A), plus any
additional papers required by your court’s local rules
(see “Paying in Installments,” below). If you have paid
an attorney for help with your bankruptcy, you don’t
qualify for installment payments. If you don’t think you
can afford installment payments, you may be able to
obtain a fee waiver. Use Form 3B for this purpose. For
both installment payments and fee waivers, you’ll have
to appear before the bankruptcy judge to justify your
request.

Step 7: Take or mail the original and copies of all
forms to the correct bankruptcy court.
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Serving the Statement of Intention

The bankruptcy rules require you to serve (by mail)
the Statement of Intention on each creditor listed on
the statement. You have between 30 and 45 days to
do this. We recommend you do it immediately so
you don't forget. If you don’t serve your Statement
of Intention on time, the creditor can repossess the
collateral. The trustee must also be served. The
trustee’s contact information will be provided either
on the copy of your papers that the clerk returns to
you or on the notice of filing you receive several
days after you file.

Have a friend or relative (other than your spouse,
if you are filing jointly) over the age of 18 mail, by
first class, a copy of your Statement of Intention to
the bankruptcy trustee and to all the creditors listed
on that form. Be sure to keep the original.

On a Proof of Service by Mail (a copy is in
Appendix 3), enter the name and complete address
of the trustee and all creditors to whom your friend
or relative sent your Statement of Intention. Have
that person sign and date the Proof of Service.

Paying in Installments

You can pay in up to four installments over 120 days.
You can ask the judge to give you extra time for a
particular installment, but all installments ultimately
must be paid within 180 days after you file. You'll
probably have to appear at a separate hearing a
couple of weeks after you file to make your case for
installment payments before the bankruptcy judge.
If the judge refuses your request, you will be given
some time to come up with the fees (probably ten
days, perhaps longer). Because of this “appearance
before the judge” requirement, many debtors prefer
to raise the whole fee before filing and hopefully get
through their entire bankruptcy without ever meeting
up with the judge.

If you are applying to pay in installments, you must
file a completed Form 3A (Application and Order to
Pay Filing Fee in Installments) when you file your

petition. You can find a blank copy of this form in
Appendix 3. You cannot apply for permission to pay in
installments if you've paid an attorney to help you with
your bankruptcy.

The application is easy to fill out. At the top, fill in
the name of the court (this is on Form 1—Voluntary
Petition), your name (and your spouse’s name if you’re
filing jointly), and “7” following the blank “Chapter.”
Leave the Case No. space blank. Then enter:

e the total filing fee you must pay: $299 (Item 1)

e the amount you propose to pay when you file the
petition (Item 4, first blank)

¢ the number of additional installments you need
(the maximum is four), and

e the amount and date you propose for each
installment payment (Item 4, second, third, and
fourth blanks).

You (and your spouse, if you're filing jointly) must
sign and date the application. Leave the rest blank. As
mentioned, the judge may require you to appear for
a hearing at which the judge will decide whether to

approve or modify your application.

Waiver of Filing Fee

You also may apply to have your fees waived
altogether by filing Form 3B. This form is fairly
complex and asks for a lot of the information you've
provided in the schedules completed earlier in this
chapter. A blank copy of this form is in Appendix 3,
and on the official U.S. Courts website at www.
uscourts.gov. There is some doubt as to whether the
courts will grant this benefit, but there is no harm

in trying (other than perhaps having to take time off
work to appear before the judge and justify your
request). If you receive a waiver and it later turns
out that you could pay the fee, the court can revoke
your waiver (In re Kauffman, No. 06-10325 (D. Vt.
2006)).

Emergency Filing

If you want to file for bankruptcy in a hurry to get
an automatic stay, you can accomplish that (in most
places) by filing Form 1—Voluntary Petition, the



212 HOWTO FILE FOR CHAPTER 7 BANKRUPTCY

Mailing Matrix, and Form 21 (Statement of Social
Security Number). Some courts also require you to file
a cover sheet and an Order Dismissing Chapter 7 Case,
which will be processed if you don't file the rest of
your papers within 15 days. (Bankruptcy Rule 1007(c).)
If the bankruptcy court for your district requires this
form, you can get it from the court (possibly on its
website), a local bankruptcy attorney, or a bankruptcy
petition preparer.

If you don’t follow up by filing the additional docu-
ments within 15 days, your bankruptcy case will be
dismissed. You can file again, if necessary. You’ll have
to ask the court to keep the automatic stay in effect
once 30 days have passed after you file. (See Ch. 2.)

For an emergency filing, follow these steps:

Step 1: Check with the court to find out exactly what
forms must be submitted for an emergency filing.

Step 2: Fill in Form 1—Voluntary Petition, including
Exhibit D.

Step 3: On a Mailing Matrix (or whatever other form
is required by your court), list all your creditors, as well
as collection agencies, sheriffs, attorneys, and others
who are seeking to collect debts from you.

Step 4: Fill in the Statement of Social Security
Number and any other papers the court requires.

Step 5: File the originals and the required number
of copies, accompanied by your fee (or an application
for payment of fee in installments) and a self-addressed
envelope with the bankruptcy court. Keep copies of
everything for your records.

Step 6: File all other required forms within 15 days. If
you don'’t, your case will probably be dismissed.

After You File

Filing a bankruptcy petition has a dramatic effect on
your creditors and your property.

The Automatic Stay

The instant you file for Chapter 7 bankruptcy, your
creditors are subject to the automatic stay, as described
in detail in Ch. 2. If you haven’t read that chapter, now
is the time to do it.

Property Ownership

When you file your bankruptcy papers, the trustee
becomes the owner of all the property in your
bankruptcy estate as of that date. (See Ch. 3 for an
explanation of what’s in your bankruptcy estate.)
However, the trustee won't actually take physical control
of the property. Most, if not all, of your property will be
exempt, which means the trustee will return it to your
legal possession after your bankruptcy is closed. If you
have any questions about dealing with property after
you file, ask the trustee or the trustee’s staff.

While your bankruptcy is pending, do not throw out,
give away, sell, or otherwise dispose of the property
you owned as of your filing date—unless and until
the bankruptcy trustee says otherwise. Even if all of
your property is exempt, you are expected to hold on
to it, in case the trustee or a creditor challenges your
exemption claims.

If some of your property is nonexempt, the trustee
may ask you to turn it over. Or, the trustee may decide
that the property is worth too little to bother with and
abandon it. (Typically, the trustee doesn’t let you know
that property is abandoned, but once you receive your
discharge, the property is deemed abandoned.)

If you are a sole proprietor with business inventory,
the trustee takes legal control of your inventory,
although you still keep physical control of it. Ask the
trustee if you can continue running your business.
Usually you can, but you must be prepared to account
for any inventory you sell during the bankruptcy, in
case the trustee wants to be reimbursed for it. If your
business is a corporation or other entity, you will need
to consult an attorney.

You are allowed to spend cash you had when you
filed (declared on Schedule B) to make day-to-day
purchases for necessities such as groceries, personal
effects, and clothing. Just make sure you can account
for what happened to that cash: You may need to
reimburse the bankruptcy estate if the money wasn’t
exempt and the trustee disapproves your purchases.

In a Chapter 7 case, with a few exceptions, the
trustee has no claim to property you acquire or income
you earn after you file. You are free to spend it as you
please. The exceptions are: property from an insurance
settlement, marital settlement agreement, or inheritance
that you become entitled to receive within 180 days
after your filing date. (See Ch. 3.)
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You Can Pay Creditors After You File

You may be tempted to leave some creditors (like
your doctor, dentist, or favorite electrician) off of
your bankruptcy schedules, in order to stay in their
good graces. That's not a good idea. You must list
all of your creditors. But there is nothing to prevent
you from paying a dischargeable debt after your
bankruptcy is complete.

If you plan to pay certain creditors after your
bankruptcy, let them know. This will lessen the
sting from the notice of filing that they’ll receive
from the bankruptcy court. Although your promise
is unenforceable, creditors will gladly accept your
money.
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or most people, the Chapter 7 bankruptcy process

is straightforward and proceeds pretty much on
automatic pilot. The bankruptcy trustee decides
whether your papers pass muster and, if not, what
amendments you need to file. Ordinarily, you have few
decisions to make.

This chapter tells you how to handle the routine
procedures that move your bankruptcy case along, and
how to deal with unexpected complications that may
arise if any of the following occur:

¢ You or the trustee discovers an error in your papers.

e A creditor asks the court to lift the automatic stay.

¢ You decide to object to a creditor’s claim.

e A creditor objects to the discharge of a particular
debt.

e A creditor or the trustee objects to your claim that
an item of property is exempt.

¢ You decide to dismiss your case or convert it to
another type of bankruptcy, such as a Chapter 13
bankruptcy.

e Your case is dismissed, and you want to refile it
and keep the protection of the automatic stay.

Some of these problems—fixing a simple error in
your papers, for example—you can handle yourself.
For more complicated problems, such as fighting a
creditor in court about the discharge of a large debt,
you’'ll probably need a lawyer’s help.

Routine Bankruptcy Procedures

A routine Chapter 7 bankruptcy case takes three to six
months from beginning to end and follows a series of
predictable steps.

The Court Sends a Notice of Bankruptcy Filing

Shortly after you file for bankruptcy, the court sends an
official notice to you and all of the creditors listed in
your mailing matrix. This notice contains several crucial
pieces of information.

Your Filing Date and Case Number

This information puts the creditors on notice that you
have filed for bankruptcy and gives them a reference
number to use when seeking information about your case.

Whether the Case Is an Asset Case or a
No-Asset Case

When you filled in the bankruptcy petition, you had to
check one of the following two boxes:

L] Debtor estimates that funds will be available for

distribution to unsecured creditors.

[J Debtor estimates that, after any exempt property

is excluded and administrative expenses paid,
there will be no funds available for distribution to
unsecured creditors.

Your choice of these boxes determines the type of
notice the court sends to your creditors. If you checked
the first box, your case is known as an “asset case” and
your creditors will be advised to file a claim describing
what you owe them. If you checked the second box,
your case will be known as a “no-asset” case and your
creditors will be told to not file a claim. However, they
will also be informed that they will have an opportunity
to file a claim later if it turns out that there are assets
available after all.

The Date for the Creditors’ Meeting

The notice also sets a date for the meeting of creditors
(also called the “341 meeting”), usually several weeks later.
Mark this date carefully—it is very important for several
reasons.
e You must attend the creditors’ meeting; if you
don’t, your case can be dismissed.
e Your creditors must file their claims (f it is an
asset case) within 60 days after this meeting.
e Your creditors must file any objections they have
to the discharge of their debts within 60 days after
this meeting.

Contact Information for the Trustee

The notice of filing will also provide the name, address,
and telephone number of the trustee assigned to your
case. You probably won'’t receive the trustee’s email
address, even though almost all trustees prefer to
communicate electronically. If you use email, call the
trustee’s office, get the trustee’s email address, and
communicate via email if possible.
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Step

You begin your case
by filing bankruptcy
papers.

How a Routine Chapter 7 Bankruptcy Proceeds

Description

You file the petition and supporting schedules
with the bankruptcy clerk, who scans them into
the court records.

When It Happens

When you decide to do so. Once you
file, your creditors are barred from taking
collection actions.

The court notifies
creditors that you have
filed for bankruptcy.

A notice of your filing is mailed to you and
your creditors, stating the date of the creditors’
meeting and contact information for the trustee.

A few days after you file.

The court assigns a
trustee to the case.

The trustee’s job is to review your paperwork
and take possession of any nonexempt property.

The trustee is appointed at the same time
the notice to creditors is mailed.

You provide your most
recent tax return to the
trustee.

You must give the trustee your most recent tax
return but can black out sensitive information such
as your Social Security number and date of birth.

Seven days prior to the creditors’ meeting.

The creditors’ meeting is
held.

The creditors’ meeting is the only personal
appearance most filers make. The judge is not
there and creditors seldom attend. The trustee
questions you about your paperwork. Most
meetings last a few minutes.

Between 20 and 40 days after the date you
file.

The means test is applied
in appropriate cases.

The U.S. Trustee starts a process leading to
dismissal or conversion of your case to
Chapter 13 if your papers show that you have
adequate income to fund a repayment plan.

The U.S. Trustee must file a statement
within ten days after the creditors’
meeting if it appears from the paperwork
or information gleaned in the creditors’
meeting that your income is over the state
median and you can't pass the means test.

Negotiations are held
regarding nonexempt
property, if any.

If you have nonexempt property, the trustee will
give you a chance to buy it back. Otherwise,
the trustee will require you to hand over the
property so it can be sold for the benefit of the
unsecured creditors.

Within 60 days after the meeting of
creditors.

Secured property is dealt
with.

If you owe money on property, you must either
redeem or reaffirm the debt if you want to hold
on to the property.

Within 30 days after the creditors’
meeting.

You attend budget
counseling.

You must undergo personal financial
management counseling before you can get
your discharge.

Within 45 days after the creditors’
meeting, you must file proof that you
completed counseling.

The court holds a
reaffirmation hearing.

If you reaffirm a debt and aren’t represented by
a lawyer, you must attend a court hearing where
the judge reviews your decision.

Roughly 60 days after your creditors’
meeting.

The court grants your
discharge.

The court mails a notice of discharge that
discharges all debts that can legally be
discharged, unless the court has ruled otherwise
in the court of your bankruptcy (very rare). The
automatic stay is lifted at this time.

Roughly 90 days after you file.

Your case is closed.

The trustee distributes any property collected
from you to your unsecured creditors.

A few days or weeks after your discharge.
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Your Creditors Must Cease
Most Collection Actions

When the court mails your creditors official notice of
your filing, the automatic stay goes into effect. The
automatic stay prohibits most creditors and government
support entities from taking any action to collect the
debts you owe them until the court says otherwise.

There are some notable exceptions to the automatic
stay, however. Even if you file for bankruptcy, the
following proceedings can continue:

e A criminal case can proceed against you.

e A case to establish paternity or to establish,
modify, or collect child support or alimony can go
forward.

e A tax audit, the issuance of a tax deficiency notice,
a demand for a tax return, the issuance of a tax
assessment, and the demand for payment of such
an assessment can all take place. The IRS cannot,
however, record a lien or seize your property
after you file for bankruptcy. (11 U.S.C. § 362(b).)

e Certain evictions can go forward.

Ch. 2 provides detailed information on the automatic
stay, including which actions it does—and does not—
prohibit.

In addition, the bankruptcy court can lift the
automatic stay for a particular creditor—that is, allow
the creditor to continue collection efforts. (Lifting the
automatic stay is covered in “Special Problems,” below.)

Creditors won’t know that they have to stop their
collection efforts until they receive notice of your
bankruptcy filing. The notice sent by the court may
take a week or more to reach your creditors. If you
need quicker results, send your own notice to creditors
(and bill collectors, landlords, or sheriffs about to
enforce an eviction order). A sample letter notifying
your creditors is shown below. You can also call your
creditors. Be prepared to give your bankruptcy case
number, the date you filed, and the name of the court
in which you filed.

Notice to Creditor of Filing for Bankruptcy

Lynn Adams
18 Orchard Park Blvd.
East Lansing, MI 48823

June 15, 20xx

Cottons Clothing Store
745 Main Street
Lansing, MI 48915

Dear Cottons Clothing:

On June 14, 20xx, | filed a voluntary petition under
Chapter 7 of the U.S. Bankruptcy Code. The case
number is 43-6736-91. | filed my case in pro per; no
attorney is assisting me. Under 11 U.S.C. § 362(a),
you may not:
e take any action against me or my property to
collect any debt
e enforce any lien on my real or personal property
® repossess any property in my possession
e discontinue any service or benefit currently being
provided to me, or
e take any action to evict me from where | live.
A violation of these prohibitions may be considered
contempt of court and punished accordingly.

Very truly yours,
Lynn Adams
Lynn Adams

If a creditor tries to collect a debt in violation of the
automatic stay, you can ask the bankruptcy court to
hold the creditor in contempt of court and to award
you money damages. The procedures for making this
request are beyond the scope of this book.

Attend the Meeting of Creditors

The meeting of creditors is the place where the trustee
gets information from the debtor, usually by asking a
few questions, and resolves any issues he or she sees
in your paperwork. Some trustees question a debtor
more closely about items in the bankruptcy papers than
others. The trustee may want to see documentation

of some of your figures, such as the value of a house
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or car; if you don’t have this paperwork with you,

the trustee will continue the meeting to another date

to give you time to find the necessary documents.
Typically, you won’t have to appear at another meeting,
but can submit these documents by mail.

For most people, the creditors’ meeting is brief. Very
few, if any, creditors show up, but you must show up.
If you don’t appear and haven’t notified the trustee in
advance, your case will very likely be scheduled for
dismissal, which means you’ll have to explain yourself
to the judge. Some trustees will automatically give you
a second chance without seeking dismissal. Especially if
you have a good excuse for not attending, the trustee is
likely to reschedule.

If you’re married and filing jointly. Both you and
your spouse must attend the first scheduled meeting
of creditors. If the meeting is continued to another date
for a technical reason—to turn over certain papers to the
trustee, for example—only one spouse may have to attend.

Ask the trustee whether both of you have to come back, or
whether one will do.

Preparing for the Creditors’ Meeting

Before the meeting, call the regular trustee whose name
and phone number appear on the notice of bankruptcy
filing from the court. Explain that you're proceeding
without a lawyer (“in pro per”) and ask what records
you're required to bring. At a minimum, you should
take a copy of every paper you've filed with the
bankruptcy court.

You should also bring the following:

e cvidence of your current income (if the wage
stubs you already had to file don’t provide this
information)

e statements from financial institutions for all of
your deposit and investment accounts

e your most recent tax return (you are required to
give this to the trustee at least seven days before
the creditors’ meeting, but bring it with you if you
haven’t given it to the trustee yet), and

e if you had to take the means test, proof of your

monthly expenses.

If You Can’t Appear

Sometimes, a person who has filed for bankruptcy is
unable to attend the creditors’ meeting for a legitimate
reason, such as a serious illness. If that is true in your
case, contact the trustee for information on how to
proceed. Here is what the U.S. Trustee’s office tells the
regular trustees about how to handle people who are
unable to appear:

“The trustee should consult with the United
States Trustee regarding the general procedures for
approving a debtor’s alternative appearance when
extenuating circumstances prevent the debtor from
appearing in person. Extenuating circumstances may
include military service, serious medical condition,
or incarceration. In such instances, a debtor’s
appearance at a § 341(a) meeting may be secured by
alternative means, such as telephonically. When the
debtor(s) cannot personally appear before the trustee,
arrangements should be made for an independent

third party authorized to administer oaths to be
present at the alternate location to administer the
oath and to verify the debtor’s identity and state the
Social Security number on the record.... On the

rare occasion when other arrangements need to be
made to address a particular situation, the trustee
should consult with the United States Trustee about
the appropriate safeguards to follow. The trustee also
may allow such debtors to provide proof of identity
and Social Security numbers at the trustee’s office at
their convenience any time before the next scheduled
meeting.

When a trustee becomes aware of a debtor’s
disability, including hearing impairment, the trustee
must notify the United States Trustee immediately
so that reasonable accommodation can be made.
The United States Trustee has procedures in place to
address the special needs of debtors.”
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If requested, bring copies of all documents that
describe your debts and property, such as bills, deeds,
contracts, and licenses. Some trustees also require
you to bring financial records, such as tax returns
(in addition to the one you filed with the court),
checkbooks, and records for any business you have
operated in the past six years. You have a right to
redact (black out) all but the last four numbers of your
Social Security number on any papers you submit. You
can also redact the names of your minor children, full
dates of birth, and full account numbers.

Some people become anxious at the prospect of
answering a trustee’s questions and consider having an
attorney accompany them. But if you were completely
honest in preparing your bankruptcy papers, there’s no
reason to have an attorney with you at the creditors’
meeting. If the trustee does have tough questions, it is
you, not the attorney, who will have to answer them.

If you think you’ve been dishonest on the forms or
with a creditor, or have attempted to unload some of
your property before filing, see a lawyer before you go
to court.

You can visit the hearing room where your district
holds creditor meetings (typically, the nearest federal
building) and watch other meetings of creditors if you
think that might help alleviate some anxiety. Just check
with the U.S. Trustee’s office in your district (see www.
usdoj.gov/ust for contact information) to find out when
these meetings are held.

A day or so before the creditors’ meeting, thoroughly
review the papers you filed with the bankruptcy court.
If you discover mistakes, make careful note of them.
You'll probably have to correct your papers after the
meeting, but that’s an easy process. (Instructions are in
“Amending Your Bankruptcy Papers,” below.)

After reviewing your papers, go over the list of
questions the trustee may ask you (set out in “What
Will the Trustee Ask You?” below). Use these questions
as a checklist for your bankruptcy. Despite the fact that
these are “required” questions, few trustees ask all of
them, and many trustees ask only one or two. Still, it’s
a good idea to be able to answer them all, to the extent
they relate to your situation.

At the beginning of the meeting, the trustee may
ask you whether you have read the Statement of
Information required by 11 U.S.C. § 342 (this is Form
201, which you signed and filed with your other

papers). If you read Chs. 1 and 2, you have learned
all the information on this form. Review it before the
meeting, so you can tell the trustee that you've read it.

Don’t forget your ID. You'll need identification

at the creditors’ meeting. Bring both a photo ID
(such as a driver’s license, passport, or identification card)
and proof of your Social Security number from a third-party

source (like a wage stub, retirement account statement, or
passport).

The Routine Creditors’ Meeting

Most creditors’ meetings are quick and simple. You
appear in the designated meeting place at the date
and time stated on the bankruptcy notice. A number
of other people who have filed for bankruptcy will be
there, too, for their own creditors’ meetings. When your
name is called, you’ll be asked to sit or stand near the
front of the meeting room. The trustee will swear you
in and ask you for your identification. At that point,
many trustees look you in the eye and sternly ask
whether everything in your papers is 100% true and
correct. If you are uncertain about information in your
papers or you have lied, the trustee is likely to pick up
on your hesitancy and follow up with more questions
that may make you uncomfortable. That’s why it’s so
important that you:
e review your papers before filing them
e file amendments before the creditors’ meeting
if you discover any errors after you file (refer to
“Amending Your Bankruptcy Papers,” below)
e review your papers again shortly before the
creditors’ meeting, and
e volunteer any additional changes at the meeting.
Then you can confidently answer “yes” to the
trustee’s first question.
Trustee will probably be most interested in:
e how you came up with a value for big ticket
items, such as your home or car
e anticipated tax refunds
e any possible right that you have to sue someone
because of a recent accident or business loss
e reasons for inconsistencies in your paperwork or
omitted information (such as answering “none”
to the question about clothing or bank accounts
when it’s obvious that you have either or both)
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e recent large payments to creditors or relatives,
and

e possible inheritances or insurance proceeds
coming your way.

If your answer to a trustee’s question is different
from what you said in your bankruptcy papers, the
trustee will have reason to suspect your entire case—
and your bankruptcy may change from a routine
procedure to an uphill battle. If you know that you
have made mistakes, you should call them to the
trustee’s attention before the trustee raises the issue. If
you are caught in a contradiction, immediately explain
how it happened. But this may prove difficult. For
instance, if someone else prepared your papers for you,
you can’t use that as an excuse. You are responsible
for the information in your papers—which is why you
should thoroughly review them before appearing.

When the trustee is finished questioning you, the
trustee will offer any creditors who have appeared
an opportunity to ask you questions. Most often,
no creditors show up. If any do appear, they will
probably be secured creditors who want to clarify your
intentions regarding the collateral securing the debt.
(For example, if you've taken out a car loan and the
car is the collateral, the creditor may ask whether you
are going to reaffirm the debt or whether you might

prefer to redeem the car at its replacement value.) Also,
if you obtained any cash advances or ran up credit
card debts shortly before filing for bankruptcy, the
credit card issuers may show up to question you about
the circumstances and what you did with the proceeds.
And, finally, a creditor might also ask for explanations
if information in your bankruptcy papers differs from
what was on your credit application. When the creditors
are through asking questions, the meeting will end.

Except in highly unusual situations, the trustee and
any creditors should be finished questioning you in
five minutes or less. In busy courts, creditors’ meetings
often last no more than 90 seconds. When the trustee
and creditors are done, the meeting will be concluded
and you will be told you can leave. If you have no
secured debts or nonexempt property, and neither you
nor your creditors will be asking the court to rule on
the dischargeability of a debt or the continuing effect
of a lien, your case will effectively be over. No one will
come to your house to inventory your property. No
one will call your employer to confirm the information on
your papers. Your bankruptcy case turns into a waiting
game—waiting for the court to send you your notice of
discharge and case closure. That should happen two to
three months after your creditors’ meeting.

Hold Your Head High

No matter how well you prepare for the creditors’
meeting, you may feel nervous and apprehensive
about coming face to face with the trustee and
possibly your creditors, to whom you've disclosed

the intimate details of your finances over the last
several years. You may feel angry with yourself and
your creditors at having to be there. You may be
embarrassed. You may think you're being perceived as
a failure.

Nonsense. It takes courage to face your situation
and deal firmly with it. Bankruptcy, especially when
you’re handling your own case without a lawyer, isn't
an easy out. Let yourself see this as a turning point at
which you're taking positive steps to improve your life.
Go to the creditors’” meeting proud that you’ve chosen
to take control over your life and legal affairs.
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What Will the Trustee Ask You?

The trustee is required to ask the following questions

at your creditors’ meeting (although most don't):

1. State your name and current address for the record.

2. Have you read the Bankruptcy Information Sheet
provided by the United States Trustee?

3. Did you sign the petition, schedules, statements,
and related documents you filed with the court?
Did you read the petition, schedules, statements,
and related documents before you signed them,
and is the signature your own?

4. Please provide your picture ID and Social Security
number card for review.

5. Are you personally familiar with the information
contained in the petition, schedules, statements,
and related documents?

6. To the best of your knowledge, is the information
contained in the petition, schedules, statements,
and related documents true and correct?

7. Are there any errors or omissions to bring to my, or
the court’s, attention at this time?

8. Are all of your assets identified on the schedules?

9. Have you listed all of your creditors on the schedules?

10. Have you previously filed for bankruptcy? (If so,
the trustee must obtain the case number and the
discharge information to determine your discharge
eligibility.)

The trustee may also ask additional questions, such
as these:

1. Do you own or have any interest in any real estate?

* Property that you own: When did you purchase
the property? How much did the property
cost? What are the mortgages encumbering it?
What do you estimate the present value of the
property to be? Is that the whole value or your
share? How did you arrive at that value?

* Property that you're renting: Have you ever
owned the property in which you live? Is its
owner in any way related to you?

2. Have you made any transfers of any property, or
given any property away, within the last year (or a
longer period if applicable under state law)? If so,
what did you transfer? To whom was it transferred?
What did you receive in exchange? What did you
do with the funds?

3.

10.

11.

12.

Does anyone hold property belonging to you? If so,
who holds the property, and what is it? What is its
value?

. Do you have a claim against anyone or any

business? If there are large medical debts, are the
medical bills from injury? Are you the plaintiff in
any lawsuit? What is the status of each case, and
who is representing you?

. Are you entitled to life insurance proceeds or

an inheritance as a result of someone’s death? If
so, please explain the details. (If you become a
beneficiary of anyone’s estate within six months
of the date your bankruptcy petition was filed, the
trustee must be advised within ten days through
your counsel of the nature and extent of the
property you will receive.)

. Does anyone owe you money? If so, is the money

collectible? Why haven'’t you collected it? Who
owes the money, and where is that person?

. Have you made any large payments, over $600, to

anyone in the past year?

. Were your federal income tax returns filed on a

timely basis? When was the last return filed? Do
you have copies of the federal income tax returns?
At the time of the filing of your petition, were you
entitled to a tax refund from the federal or state
government?

. Do you have a bank account, either checking or

savings? If so, in what banks and what were the
balances as of the date you filed your petition?
When you filed your petition, did you have:

e any cash on hand

e any U.S. Savings Bonds

e any other stocks or bonds

e any Certificates of Deposit, or

e a safe deposit box in your name or in anyone

else’s name?

Do you own an automobile? If so, what is the year,
make, and value? Do you owe any money on it? Is
it insured?
Are you the owner of any cash value life insurance
policies? If so, state the name of the company, face
amount of the policy, cash surrender value (if any),
and beneficiaries.
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What Will the Trustee Ask You? (continued)

13. Do you have any winning lottery tickets?

14. Do you anticipate that you might acquire any
property, cash or otherwise, as a result of a divorce
or separation proceeding?

15. Regarding any consumer debts secured by your
property, have you filed the required Statement of

Potential Problems at the Creditors’ Meeting

If you or your papers give any indication that you own
valuable nonexempt property, the trustee may question
you vigorously about how you arrived at the values
in question. For instance if you have valued your real
estate at $150,000, and the trustee thinks it’s worth a lot
more, you will be asked where you got your figures.
Or, a creditor who’s owed a lot of money may grill you
about the circumstances of the debt, hoping to show
that you incurred the debt without intending to pay it,
or by lying on a credit application, and that therefore it
should survive bankruptcy. (See Ch. 8.)

You may also be closely questioned about why
you claimed certain property to be exempt. For some
reason, some bankruptcy trustees, who are usually
attorneys, believe that claiming exemptions requires legal
expertise. If this happens to you, simply describe the
process you went through in selecting your exemptions
from Appendix 1. If you consulted an attorney about
exemptions or other issues, mention this also. This
questioning won’t affect your case, unless the trustee
disagrees with your exemption claims. The trustee’s
intent is to smoke out nonlawyers who may have
provided you with legal advice.

Intention with respect to the exemption, retention,
or surrender of that secured property? Please
provide a copy of the statement to the trustee.
Have you performed that intention?

16. Have you been engaged in any business during
the last six years? If so, where and when? What
happened to the assets of the business?

Make Sure the Creditors’ Meeting Is Closed

The 30-day period in which the trustee and
creditors may file objections to exemptions starts
running when the creditors’ meeting is finished or
“closed.” The meeting is officially closed—and the
clock starts to run on objections—only when the
trustee so notes in the court’s docket. The trustee’s
oral statement alone at the creditors’” meeting isn’t
enough to officially close the meeting. Check the
court file to make sure that the trustee closed (or
adjourned) the creditors’ meeting, and follow up
with the trustee if you don’t see an entry like that.
Otherwise, the 30-day period to file objections
never starts to run, and the trustee and creditors will
have unlimited time to file objections.

You're responsible for your paperwork, even if you
m used a bankruptcy petition preparer. You must
provide the property valuation and other information in
your bankruptcy papers. You cannot shift responsibility
for the accuracy and thoroughness of your petition to the
preparer, whose job is just to enter the information you
supply. If you use a preparer, check all of your paperwork
carefully before signing it and filing it with the court.

Deal With Nonexempt Property

After the meeting of creditors, the trustee is supposed
to collect all of your nonexempt property and have it
sold to pay off your creditors. Normally, the trustee
accepts the exemptions you claim on Schedule C and
only goes after property you haven’t claimed as exempt.
If, however, the trustee or a creditor disagrees with an
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exemption you claimed and files a written objection
with the bankruptcy court, the court will schedule a
hearing. After listening to both sides, the judge will
decide the issue. (See “Special Problems,” below.)

If you really want to keep certain nonexempt items
and can borrow money from friends or relatives,
or you’ve come into some cash since you filed for
bankruptcy, you may be able to trade cash for the item.
The trustee, whose sole responsibility at this stage is
to maximize what your creditors get paid, is interested
simply in what cash your property can produce, not in
taking a particular item. So the trustee shouldn’t mind
taking cash in place of nonexempt property you want
to keep.

Maura files for Chapter 7 bankruptcy and
claims her parlor grand piano as exempt. The trustee
disagrees, and the judge rules that the piano is not
exempt. To replace the piano on the open market
might cost Maura $7,000. The trustee determines that
the piano would probably sell for $4,500 at an auction,
and is willing to let Maura keep the piano if she can
come up with $3,750, to avoid the cost of moving
the piano, storing it, and selling it at auction.

The trustee may also be willing to let you keep
nonexempt property if you volunteer to trade exempt
property of equal value. For instance, the trustee might
be willing to let Maura keep her nonexempt piano if
she gives up her car, even though Maura could claim
the car as exempt. Again, the trustee is interested in
squeezing as many dollars as possible from the estate
and usually won’t care whether the money comes from
exempt or nonexempt assets.

Deal With Secured Property

When you filed your Statement of Intention, you told
the trustee and your creditors whether you wanted to
keep property that is security for a debt or give it to the
creditor in return for cancellation of the debt.

The law contradicts itself on the time limits for
carrying out your intentions. Depending on which
provision you believe, you have either 30 or 45 days
after the date set for your first creditors’ meeting
to deal with your secured property. If you miss the
deadline, the creditor can repossess the collateral—
the automatic stay no longer applies (see Ch. 2).

Because of these serious consequences, we strongly
recommend that you handle your secured property
within 30 days of the meeting, just in case the court
follows this earlier deadline. (Ch. 5 explains how to
decide what to do with your secured property and
how to carry out your intentions.)

Complete an Approved Financial
Management Course

After you file for bankruptcy but before you get your
discharge, you must take a two-hour course in personal
financial management. Know as “budget counseling,”
this course is typically offered by the same agencies
that provide the credit counseling you must complete
before you file. (You can find counseling agencies

at www.usdoj.gov/ust; click “Credit Counseling and
Debtor Education.”) Like credit counseling, you can
expect to pay about $50 for budget counseling, and
you can ask for a fee waiver if you can’t afford the
fee. Unlike credit counseling, which you can complete
by phone, you are supposed to get your budget
counseling in person or online.

Once you complete the counseling (and no later
than 45 days after the first date set for your creditors’
meeting), you must file Form 23 with the court to
certify that you’ve met the requirement. (Instructions
for completing Form 23 are in Ch. 6.) If you don’t
file this form on time, the court can close your case
without granting you a discharge of your debts, which
means your bankruptcy case was pointless. While it’s
possible to reopen your case to file the required form,
it's obviously much easier to get the counseling and file
the form as soon after you file your bankruptcy papers
as possible.

You might be able to obtain a disability waiver
of this counseling requirement—which means you
wouldn’t have to take it—if:

e You have a severe physical impairment

¢ You make a reasonable effort, despite the

impairment, to participate in the counseling, and

e You are unable, because of your impairment, to

meaningfully participate in the course.
(See In re Hall, 347 B.R. 532 (N.D. W.Va. 2006).)
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Attend the Discharge Hearing

You may have to attend a brief court hearing at the end
of your case, called a discharge hearing. At the hearing,
the judge explains the effects of discharging your debts
in bankruptcy and lectures you about staying clear of
debt. You should receive a discharge order from the
court within four weeks of the hearing. If you don't,
call the trustee.

Most courts don’t schedule a discharge hearing
unless you signed a reaffirmation agreement that was
filed with the court. If you have signed and filed a
reaffirmation agreement, the court definitely will hold
a hearing. At the hearing, the judge will determine
whether reaffirmation would impose an undue
hardship on you, and whether it would be in your best
interest to reaffirm the debt. You can find a complete
explanation of the reaffirmation process in Ch. 5.

Understand Your Discharge Order

About two or three months after the creditors’ meeting,
the court will send you a copy of your discharge order.
On the back, it says that all debts you owed as of your
filing date are discharged—unless they aren’t. It then
lists the categories of debt that are not discharged. (A
sample discharge order is below.) You will notice that
your order does not refer to your debts or state which
of your specific debts are or aren’t discharged. To get a
handle on this crucial information, carefully read Ch. 9.
Make several photocopies of the discharge order
and keep them in a safe place. Send them to creditors
who attempt to collect their debt after your case
is over, or to credit bureaus that still list you as
owing a discharged debt. Refer to Ch. 8 regarding
postbankruptcy collection efforts.

Amending Your Bankruptcy Papers

One of the helpful aspects of bankruptcy procedure
is that you can amend any of your papers at any time
before your final discharge. This means that if you
made a mistake on papers you've filed, you can correct
it easily.

Despite this liberal amendment policy (as stated in
Bankruptcy Rule 1009), some judges will not let you
amend your exemption schedule after the deadline

for creditors to object to the exemptions has passed. If
you run into one of these judges, consult a bankruptcy
attorney.

In most courts, you will have to pay to amend your
bankruptcy papers only if you are amending Schedules
D, E, or F to add a new creditor or change an address,
because these changes require the court to make an
additional mailing. The fee for this type of amendment
is $20.

If you become aware of debts or property that you
should have included in your papers, amending your
petition will avoid any suspicion that you're trying to
conceal things from the trustee. If you don’t amend
your papers after discovering this kind of information,
your bankruptcy petition may be dismissed or one or
more of your debts may not be discharged if that new
information comes to light.

Even if your bankruptcy case is already closed, you
may be allowed to reopen your case and amend your
papers to add an omitted creditor who tries to collect
the debt. (See Ch. 8.)

m Try to get it right the first time. Too many changes
can make you look dishonest, which can get

your case dismissed and (if it seems you were hiding
assets) investigated. The “Open Letter to Debtors and

[//

Their Counsel” in Ch. 1 gives a judge’s negative view of
amendments. Of course, if the facts have changed since
you filed your petition, or you notice mistakes, you should
amend. But the more accurate your papers are at the

outset, the less likely your case will run into trouble.

Common Amendments

Even a simple change in one form may require changes
to several other forms. Here are some of the more
common reasons for amendments and the forms

that you may need to amend. Exactly which forms
you’ll have to change depends on your court’s rules.
(Instructions for making the amendments are below.)

Add or Delete Exempt Property on Schedule C

If you want to add or delete property from your list of
exemptions, you must file a new Schedule C. You may
also need to change other schedules, depending on the

omission:
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Form 18
(10/03)
United States Bankruptcy Court
District Of
Inre , )
[Set forth here all names including married, )
maiden, and trade names used by debtor within )
last 8 years.] )
Debtor ) Case No.
)
)
Address )
)
)} Chapter 7
)
Last four digits of Social Security No(s).: )
)
Employer's Tax Identification No(s). [if any]: )
)
DISCHARGE OF DEBTOR

It appearing that the debtor is entitled to a discharge, IT IS ORDERED: The debtor is granted a
discharge under section 727 of title 11, United States Code, (the Bankruptcy Code).

Dated:

BY THE COURT

United States Bankruptcy Judge

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.
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Official Form 18 - Contd.
(10/05)
EXPLANATION OF BANKRUPTCY DISCHARGE
IN A CHAPTER 7 CASE

This court order grants a discharge to the person named as the debtor. It is not a dismissal of the case and it does
not determine how much money, if any, the trustee will pay to creditors.

Collection of Discharged Debts Prohibited

The discharge prohibits any attempt to collect from the debtor a debt that has been discharged. For example, a
creditor is not permitted to contact a debtor by mail, phone, or otherwise, to file or continue a lawsuit, to attach wages or
other property, or to take any other action to collect a discharged debt from the debtor. /In a case involving community
property: There are also special rules that protect certain community property owned by the debtor's spouse, even if that
spouse did not file a bankruptcy case.] A creditor who violates this order can be required to pay damages and attorney's
fees to the debtor.

However, a creditor may have the right to enforce a valid lien, such as a mortgage or security interest, against the
debtor's property after the bankruptcy, if that lien was not avoided or eliminated in the bankruptcy case. Also, a debtor
may voluntarily pay any debt that has been discharged.

Debts That are Discharged

The chapter 7 discharge order eliminates a debtor's legal obligation to pay a debt that is discharged. Most, but not
all, types of debts are discharged if the debt existed on the date the bankruptcy case was filed. (If this case was begun
under a different chapter of the Bankruptcy Code and converted to chapter 7, the discharge applies to debts owed when
the bankruptcy case was converted.)

Debts that are Not Discharged.
Some of the common types of debts which are not discharged in a chapter 7 bankruptcy case are:

a. Debts for most taxes;

b. Debts incurred to pay nondischargeable taxes;

¢. Debts that are domestic support obligations;

d. Debts for most student loans;

e. Debts for most fines, penalties, forfeitures, or criminal restitution obligations;

f. Debts for personal injuries or death caused by the debtor's operation of a motor vehicle, vessel, or aircraft
while intoxicated;

g. Some debts which were not properly listed by the debtor;

=

. Debts that the bankruptcy court specifically has decided or will decide in this bankruptcy case are not
discharged,

i. Debts for which the debtor has given up the discharge protections by signing a reaffirmation agreement in
compliance with the Bankruptcy Code requirements for reaffirmation of debts.

j. Debts owed to certain pension, profit sharing, stock bonus, other retirement plans, or to the Thrift Savings Plan
for federal employees for certain types of loans from these plans.

This information is only a general summary of the bankruptcy discharge. There are exceptions to these general
rules. Because the law is complicated, you may want to consult an attorney to determine the exact effect of the discharge
in this case.
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e Schedule A, if the property is real estate and you
didn’t list it there

e Schedule B, if the property is personal property
and you didn’t list it there

e Schedule D and Form 8—Chapter 7 Individual
Debtor’s Statement of Intention, if the property
is collateral for a secured debt and isn’t already
listed

e Form 7—Statement of Financial Affairs, if any
transactions regarding the property weren’t
described on that form, or

e Mailing Matrix, if the exempt item is tied to a
particular creditor.

Add or Delete Property on Schedule A or B

You may have forgotten to list some of your property
on your schedules. Or, you may have received property
after filing for bankruptcy. The following property must
be reported to the bankruptcy trustee if you receive it,
or become entitled to receive it, within 180 days after
filing for bankruptcy:
e property you inherit or become entitled to inherit
e property from a marital settlement agreement or
divorce decree, and
e death benefits or life insurance policy proceeds.
(See Ch. 3)
If you have new property to report for any of these
reasons, you may need to file amendments to:
e Schedule A, if the property is real estate
e Schedule B, if the property is personal property
e Schedule C, if the property was claimed as exempt
and it's not, or you want to claim it as exempt
e Schedule D and Form 8—Chapter 7 Individual
Debtor’s Statement of Intention, if the property is
collateral for a secured debt
e Form 7—Statement of Financial Affairs, if any
transactions regarding the property haven’t been
described on that form, or
e Mailing Matrix, if the item is tied to a particular
creditor.
If your bankruptcy case is already closed, see Ch. 8.

Change Your Plans for Secured Property

If you've changed your plans for dealing with an
item of secured property, you must file an amended
Form 8—Chapter 7 Individual Debtor’s Statement of
Intention.

Correct Your List of Creditors

To correct your list of creditors, you may need to
amend:
e Schedule C, if the debt is secured and you plan to
claim the collateral as exempt
e Schedule D, if the debt is a secured debt
e Schedule E, if the debt is a priority debt (as
defined in Ch. 6)
e Schedule F, if the debt is unsecured
e Form 7—Statement of Financial Affairs, if any
transactions regarding the property haven’t been
described on that form, or
e Mailing Matrix, which contains the names and
addresses of all your creditors.
If your bankruptcy case is already closed, see Ch. 8.

Add an Omitted Payment to a Creditor

If you didn’t report a payment to a creditor made within
the year before you filed for bankruptcy, you must
amend your Form 7—Statement of Financial Affairs.

How to File an Amendment

To make an amendment, take these steps:

Step 1: Fill out the Amendment Cover Sheet in
Appendix 3, if no local form is required.
Otherwise, use the local form. If you use our
form, here’s how to fill it in:

e Put the appropriate information in the top
blanks (for instance, Western District of
Tennessee).

e After “In re,” enter your name, the name
of your spouse if you're married and filing
jointly, and all other names you have used
in the last eight years.

¢ Enter your address, the last four digits of
your Social Security number, and a taxpayer
ID number (f you have one because of a
business you own).

¢ On the right side, enter your case number,
then put “7” in the line after Chapter.

e Check the boxes of the forms you are
amending. If you are adding new creditors
or changing addresses, check the box that
you have enclosed the appropriate fee
(currently $26).
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e Sign the form.

¢ Continue to the declaration about the truth
of the amendment.

¢ Enter your name (and the name of your
spouse if you're filing jointly) after “I(we).”

e Enter the number of pages that will be
accompanying the cover sheet.

e Enter the date you are signing the document.
e Sign (both you and your spouse, if you're
filing jointly) at the bottom to swear that

your amendment is true, under penalty of
perjury.

Step 2: Make copies of the forms affected by your
amendment.

Step 3: Check your local court rules or ask the court
clerk whether you must retype the whole form
to make the correction, or if you can just type
the new information on another blank form. If
you can’t find the answer, ask a local bankruptcy
lawyer or nonattorney bankruptcy petition
preparer. If it’s acceptable to just type the new
information, precede the information you’re
typing with “ADD:,” “CHANGE:,” or “DELETE:”
as appropriate. At the bottom of the form, type
“AMENDED?” in capital letters.

Step 4: Call or visit the court and ask what order the
papers must be in and how many copies are
required.

Step 5: Make the required number of copies, plus one
copy for yourself, one for the trustee, and one
for any creditor affected by your amendment.

Step 6: Have a friend or relative mail, first class, a copy
of your amended papers to the bankruptcy
trustee and to any creditor affected by your
amendment.

Step 7: Enter the name and complete address of every
new creditor affected by your amendment
on the Proof of Service by Mail (a copy is in
Appendix 3). Also enter the name and address
of the bankruptcy trustee. Then have the person
who mailed the amendment to the trustee
and new creditors sign and date the Proof of
Service.

Step 8: Mail or take the original amendment and Proof
of Service and copies to the bankruptcy court.
Enclose or take a money order for the filing
fee, if required. If you use the mail, enclose a

prepaid self-addressed envelope so the clerk
can return a file-stamped set of papers to you.
If the meeting of creditors occurred before you file
your amendment, the court is likely to schedule another
one.

Filing a Change of Address

If you move while your bankruptcy case is still open,
you must give your new address to the court, the
trustee, and your creditors. Here’s how to do it:

Step 1: Make one or two photocopies of the blank
Notice of Change of Address and Proof of
Service forms in Appendix 3.

Step 2: Fill in the Change of Address form.

Step 3: Make one photocopy for the trustee, one for
your records, and one for each creditor listed in
Schedules D, E, and F or the Mailing Matrix.

Step 4: Have a friend or relative mail a copy of the
Notice of Change of Address to the trustee and
to each creditor.

Step 5: Have the friend or relative complete and
sign the Proof of Service by Mail form, listing
the bankruptcy trustee and the names and
addresses of all creditors to whom the notice
was mailed.

Step 6: File the original notice and original Proof of
Service with the bankruptcy court.

Special Problems

Sometimes, complications arise in a bankruptcy—
usually when a creditor files some type of motion

or objects to the discharge of a debt or the entire
bankruptcy. If a creditor does this, the court will notify
you by sending you a Notice of Motion or Notice of
Objection. (See sample copy, below.) At that point, you
may need to go to court yourself or get an attorney

to help you. Here are some of the more common
complications that may crop up.

You Failed the Means Test

If you didn’t pass the means test (described in Ch. 6)
but decided to file for Chapter 7 anyway, you may face
a motion to dismiss or convert your case to a Chapter
13 bankruptcy.
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Presumed Abuse

If you don’t pass the means test, your Chapter 7 bank-
ruptcy will be presumed to be abusive. This means
that you won'’t be allowed to proceed unless you can
establish that the presumption of abuse should be set
aside because of special circumstances.

However, none of this is automatic. To stop your
Chapter 7 bankruptcy on the grounds of abuse,
someone—a creditor, the trustee, or, most likely, the
U.S. Trustee—must request a court hearing to dismiss
or convert your case. Under the new bankruptcy law,
the U.S. Trustee must file a statement, within ten days
after your meeting of creditors, indicating whether your
case should be considered a presumed abuse. (This
statement is required only if your income is more than
the state median; see Ch. 1 for more information).
Five days after the U.S. Trustee’s statement is filed, the
court must send it to all of your creditors, to inform
them of the U.S. Trustee’s decision and give them an
opportunity to file a motion to dismiss or convert your
case.

Within 30 days after filing this statement, the U.S.
Trustee must either:

e file its own motion to dismiss or convert your

case on grounds of abuse, or

e explain why a motion to convert or dismiss isn’t

appropriate (for example, because you passed the
means test).

These duties and time limits apply only to the U.S.
Trustee. If your income is more than the state median,
your creditors can file a motion to dismiss or convert
any time after you file, but no later than 60 days after
the first date set for your meeting of creditors.

Defending a Motion to Dismiss or Convert

If the U.S. Trustee (or a trustee or a creditor, in some
cases) files a motion to dismiss or convert your case
on the basis of presumed abuse, you are entitled to
notice of the hearing at least 20 days in advance. You
will receive papers in the mail explaining the grounds
for the motion and what you need to do to respond.
Because abuse is presumed, you will bear the burden
of proving that your filing really isn’t abusive, and that
you should be allowed to proceed.

There are two basic defenses to this type of motion:

1. You didn’t fail the means test. To defend on this
basis, you must be able to show that you actually
passed the means test and the party bringing
the motion to dismiss or convert misinterpreted
the information you provided in Form 22A or
misinterpreted the applicable law (for example,
by including Social Security benefits in your
current monthly income when the law says they
should be excluded).

2. Special circumstances exist that allow you to pass
the means test. The new law gives a serious
medical condition or a call to active duty
in the armed forces as examples of special
circumstances, but this isn’t an exhaustive list.
However, it isn’t enough just to show that special
circumstances exist: You must also show that they
justify additional expenses or adjustments to your
current monthly income “for which there is no
reasonable alternative.”

To prove special circumstances, you must itemize
each additional expense or adjustment of your income,
and provide:

e documentation for the expense or adjustment,

and

e 2 detailed explanation of the special
circumstances that make the expense or
adjustment necessary and reasonable.

You will win only if the additional expenses or

adjustments to your income enable you to pass
the means test. (Ch. 6 explains how to make this
calculation.)

Maureen and Ralph have a child (Sarah)
with severe autism. Sarah is making remarkable
progress in her private school, for which Maureen
and Ralph pay $1,000 a month. No equivalent school
is available at a lower tuition. Under the means
test guidelines, Maureen and Ralph are entitled
to deduct only $150 a month from the income for
private school expenses. If Maureen and Ralph
were allowed to deduct the full $1,000 monthly
tuition, they would easily pass the means test. By
documenting Sarah’s condition, the necessity for
the extra educational expense, and the fact that
moving her to a less-expensive school would greatly



CHAPTER 7: HANDLING YOUR CASE IN COURT 231

undermine her progress, Maureen and Ralph would
have a good chance of convincing the court to allow
the $1,000 expense, which would, in turn, rebut the
presumption of abuse.

A Creditor Asks the Court to Lift the
Automatic Stay

Your automatic stay lasts from the date you file your
papers until the date you receive your bankruptcy
discharge or the date your bankruptcy case is closed,
whichever happens first. For example, assume you
receive a discharge but the trustee keeps your case
open because the trustee is waiting to collect your tax
refund or an inheritance you are due to receive in the
future. In this situation, the automatic stay would not
be in effect after your discharge, even though your case
would still be open.

As long as the stay is in effect, most creditors must
get permission from a judge to take any action against
you or your property that might affect your bankruptcy
estate. (See Ch. 2 for information on which creditors
are affected by the stay—and which are free to proceed
with collection efforts despite the stay.) To get this
permission, the creditor must file a request in writing
called a Motion to Lift Stay. The court will schedule a
hearing on this motion and send you written notice.
You will have a certain period of time to file a written
response. Even if you decide not to file a response, you
may still be able to appear in court to argue that the
stay shouldn’t be lifted. Check your local rules on this
point.

If you don’t show up for the hearing—even if you
filed a written response—the stay will probably be
lifted as requested by the creditor, unless lifting the stay
would potentially harm other creditors. For instance, if
the creditor is seeking permission to repossess your car,
and your equity in the car would produce some income
for your unsecured creditors if sold by the trustee, the
court may refuse to lift the stay whether or not you
show up.

After hearing the motion, the judge will either decide
the issue a decision then and there (rule “from the
bench”), or “take it under submission” and mail a
decision in a few days. A creditor can ask a judge to lift

the stay within a week or two after you file, but a delay
of several weeks to several months is more common.

Grounds for Lifting the Stay

The bankruptcy court may lift the automatic stay for
several reasons:

e The activity being stayed is not a legitimate
concern of the bankruptcy court. For instance,
the court will let a child custody hearing proceed,
because its outcome won't affect your economic
situation.

e The activity being stayed is going to happen
no matter what the bankruptcy court does.

For instance, if a lender shows the court that
a mortgage foreclosure will ultimately occur,
regardless of the bankruptcy filing, the court
will usually lift the stay and let the foreclosure
proceed. (If you want to keep your house,
you may be better off filing for Chapter 13
bankruptcy. See Ch. 4.)

e The stay is harming the creditor’s interest in
property you own or possess. For instance, if
you've stopped making payments on a car and
it’s losing value, the court may lift the stay. That
would allow the creditor to repossess the car
now, unless you’re willing and able to periodically
pay the creditor an amount equal to the ongoing
depreciation until your case is closed.

e You have no ownership interest in property sought
by the creditor (ownership interests are explained
just below). If you don’t own some interest in
property that a creditor wants, the court isn’t
interested in protecting the property—and
won't hesitate to lift the stay. The most common
example is when a month-to-month tenant files
bankruptcy to forestall an eviction. Because
the tenancy has no monetary value, it is not
considered to be property of the estate, and the
stay will almost always be lifted.
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Official Form 20A

Employer's Tax Identification (EIN) No(s). [if any]:

(12/03)
United States Bankruptcy Court
District Of
Inre )
Set forth here all names including married, )
maiden, and trade names used by debtor within )
last 6 years.] )
Debtor ) Case No.
)
Address )
)
) Chapter
)
)
)
)

Last four digits of Social Security No(s).:
NOTICE OF [MOTIONTO | [OBJECTIONTO |

has filed papers with the court to [relief sought in motion or objection].

Your rights may be affected. You should read these papers carefully and discuss them
with your attorney, if you have one in this bankruptcy case. (If you do not have an attorney, you
may wish to consult one.)

If you do not want the court to [relief sought in motion or objection], or if you want the court to
consider your views on the [motion] [objection], then on or before (date) , you or your attorney must:

[File with the court a written request for a hearing {or, if the court requires a written
response, an answer, explaining your position} at:

{address of the bankruptcy clerk’s office}

If you mail your {request}{response} to the court for filing, you must mail it early enough
so the court will receive it on or before the date stated above.

You must also mail a copy to:
{movant’s attorney’s name and address}
{names and addresses of others to be served}]

[Attend the hearing scheduled to be held on ___(date) , _(year), at a.m./p.m. in
Courtroom , United States Bankruptcy Court, {address}.]

[Other steps required to oppose a motion or objection under local rule or court order.]

If you or your attorney do not take these steps, the court may decide that you do not oppose the
relief sought in the motion or objection and may enter an order granting that relief.

Date: Signature:
Name:
Address:
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Do You Have an Ownership Interest

in the Property?

There are many kinds of ownership interests. You
can own property outright. You can own the right to
possess it sometime in the future. You can co-own
it jointly with any number of other owners. You

can own the right to possess it, while someone else
actually owns legal title.

For most kinds of property, there’s an easy way to
tell if you have an ownership interest: If you would
be entitled to receive any cash if the property were
sold, you have an ownership interest.

For intangible property, however—property you
can't see or touch—it may be harder to show your
ownership interest. This most often arises in cases
involving contracts concerning residential real
estate.

For instance, if you have a lease (a type of
contract) on your home when you file, most
bankruptcy courts would consider it an ownership
interest in the property and would not lift the stay
to let a landlord go ahead with eviction, regardless
of the reason. But if the lease expired by its own
terms before you filed—which converted your
interest from a “leasehold” to a month-to-month
tenancy—most courts would rule that you have no
ownership interest in the property and would lift the
stay, allowing the eviction to go forward.

Another ownership interest is the contractual
right to continued coverage that an insured person
has under an insurance policy. This means the au-
tomatic stay prevents insurance companies from
canceling insurance policies.

Opposing a Request to Lift the Stay

Generally, a court won't lift the stay if you can show
that it’s necessary to preserve your property for yourself
(if it's exempt) or for the benefit of your creditors (if it’s
not), or to maintain your general economic condition.
You may also need to convince the court that the
creditor’s investment in the property will be protected
while the bankruptcy is pending.

Here are some possible responses you can make if a
creditor tries to get the stay lifted:

* Repossession of cars or other personal property: If

the stay is preventing a creditor from repossessing
personal property pledged as collateral, such as
your car, furniture, or jewelry, the creditor will
probably argue that the stay should be lifted
because you might damage the collateral or
because the property is depreciating (declining
in value) while your bankruptcy case is pending.
Your response should depend on the facts. If the
property is still in good shape, be prepared to
prove it to the judge.

If the property is worth more than you owe on
it, you can argue that depreciation won’t hurt the
creditor, because the property could be repossessed
later and sold for the amount of the debt or more.
But if, as is common, you have little or no equity
in the property, you’'ll need to propose a way to
protect the creditor’s interest while you keep the
property—assuming you want it. One way to do
this is to pay the creditor a cash security deposit
that would offset the expected depreciation.

If you intend to keep secured property (see
Ch. 5), you can argue that lifting the stay would
deprive you of your rights under the bankruptcy
laws. For example, if you intend to redeem a car
by paying its replacement value, the court should
deny the motion to lift the stay until you have an
opportunity to do so.

Utility disconnections: For 20 days after you file
your bankruptcy petition, a public utility—electric,
gas, telephone, or water company—may not
alter, refuse, or discontinue service to you,

or discriminate against you in any other way,
solely on the basis of an unpaid debt or your
bankruptcy filing. (11 U.S.C. § 366(a).) If your
service was disconnected before you filed, the
utility company must restore it within 20 days
after you file for bankruptcy—without requiring a
deposit—if you request it.

Twenty days after the order to continue service,
the utility is entitled to discontinue service unless
you provide adequate assurance that your future
bills will be paid. (11 U.S.C. § 366(b).) Usually,
that means you’ll have to come up with a security
deposit.
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If you and the utility can’t agree on the size of
the deposit, the utility may cut off service, which
means you'll need to get a lawyer and ask the
bankruptcy court to have it reinstated. If the utility
files a motion to lift the stay, argue at the hearing
that your deposit is adequate.

e Evictions: Filing for bankruptcy has been a
favorite tactic for some eviction defense clinics,
which file a bare-bones bankruptcy petition to
stop evictions even if the tenant’s debts don’t
justify bankruptcy. Under the new bankruptcy
law, the automatic stay doesn’t apply if your
landlord obtained a judgment for eviction before
you filed for bankruptcy, or if the eviction is
based on your endangerment of the property
or use of illegal controlled substances on the
premises. These exceptions to the general rules
are explained in Ch. 2.

The Trustee or a Creditor Disputes a
Claimed Exemption

After the creditors’ meeting, the trustee and creditors
have 30 days to object to the exemptions you claimed.
If the deadline passes and the trustee or a creditor
wants to challenge an exemption, it’s usually too

late, even if the exemption statutes don’t support the
claimed exemption. (Taylor v. Freeland and Kronz, 503
U.S. 638 (1992).) The objections must be in writing and
filed with the bankruptcy court. Copies must be served
on the trustee (that is, personally handed or mailed to
the trustee), you, and, if you have one, your lawyer.

In some cases, the trustee can object to an
exemption after the 30-day period has passed. For
instance, in one case the debtor stated that the value
of certain stock options was unknown and used a
$4,000 or so wildcard exemption to cover the value,
whatever it was. Eight months after the bankruptcy
case was closed, the trustee asked the debtor what
happened to the stock options. As it happened,
they had been cashed out for nearly $100,000. The
trustee sought to have the case reopened to recover
the excess value. The debtor argued that the 30-day
period prevented a reexamination of the exemption
claim. The issue was ultimately decided in favor of the
trustee—on the ground that the debtor’s use of the
term “unknown” meant that the trustee wasn’t under

an obligation to challenge the exemption claim within
the 30-day limit. If, on the other hand, the debtor had
listed a specific value for the options, the trustee’s
duty to file an objection within the deadline would
have been triggered. (In re Wick, 276 F.3d 412 (8th
Cir. 2002).)

Reasons for Objecting

The most common grounds for objecting are:

e You aren't eligible to use the state exemptions
you claimed. Under the new bankruptcy law, you
may use a state’s exemptions only if you have
made that state your domicile (your true home)
for at least two years before filing. If you haven’t
been domiciled in your current state for at least
two years, you must use the exemptions for the
state where you were living for the better part of
the 180-day period ending two years before you
filed for bankruptcy. (See Ch. 3 for more on these
rules, and Ch. 4 for more on the stricter rules that
apply to homestead exemptions.)

e The claimed item isn’t exempt under the law. For
example, a plumber who lives in New Jersey and
selects his state exemptions might try to exempt
his plumbing tools under the “goods and chattels”
exemption. The trustee and creditors are likely
to object on the ground that these are work tools
rather than goods and chattels, and that New
Jersey has no “tools of trade” exemption.

e Within ten years before you filed for bankruptcy,
you sold nonexempt property and purchased
exempt property to hinder, delay, or cheat your
creditors. (Ways to avoid this accusation are
discussed in Ch. 3.)

e Property you claimed as exempt is worth
more than you say it is. If the property’s true
replacement value is higher than the exemption
limit for that item, the item can be sold and
the excess over the exemption limit distributed
to your creditors (assuming you don’t buy the
property back from the trustee at a negotiated
price).

In Connie’s state, clothing is exempt
to a total of $2,000. Connie values her mink
coat at $1,000 and her other clothes at $1,000,
bringing her within the $2,000 exemption. A
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creditor objects to the $1,000 valuation of the
coat, claiming that such mink coats routinely sell
for $3,000 and up. If the creditor prevails, Connie
would have to surrender the coat to the trustee.
She’d get the first $1,000 (the exempt amount of
the coat’s sale price). Or, Connie could keep the
coat if she gave the trustee a negotiated amount
of cash ($2,000 or less) or other property of

equivalent value.

e You and your spouse have doubled an exemption
where doubling isn’t permitted.

David and Marylee, a married couple,
file for bankruptcy using California’s System 1
exemptions. Each claims a $2,300 exemption in
their family car, for a total of $4,600. California
bars a married couple from doubling the
System 1 automobile exemption. They can only
claim $2,300.

Responding to Objections

When objection papers are filed, the court schedules
a hearing. The creditor or trustee must prove to the
bankruptcy court that the exemption is improper. You
don’t have to prove anything. In fact, you don’t have
to respond to the objection or show up at the hearing
unless the bankruptcy court orders—or local rules
require—that you do so. Of course, you can—and
probably should—either file a response or show up
at the hearing to defend your claim of a legitimate
exemption. If you don’t show up, the bankruptcy judge
will decide on the basis of the paperwork filed by the
objecting party and the applicable laws, which most
often means you’ll lose—especially if the trustee or a
bankruptcy attorney is objecting.

A Creditor Objects to the Discharge of a Debt

There are a variety of reasons a creditor may object to
the discharge of a debt. In consumer bankruptcies, the
most common reason is that the creditor believes you
incurred the debt through fraudulent representations.
See Ch. 9 for more on this and other potential grounds
for objecting to the discharge of a debt.

You Want to Get Back Exempt
Property Taken by a Creditor

You may have filed for bankruptcy after a creditor:
e repossessed collateral (such as a car) under a
security agreement, or
e seized some of your property as part of a
judgment collection action.

If so, you should have described the event in your
Statement of Financial Affairs, which you filed along
with your bankruptcy petition and schedules. Repos-
sessions are difficult to undo, because they occur
under a contract that you voluntarily entered into.
However, property seized to satisfy a judgment can be
pulled back into your bankruptcy estate if the seizure
occurred within the three months before you filed. If
the property is not exempt (or at least some of it is not
exempt), the trustee may go after it so that it can be
sold for the benefit of your unsecured creditors. If the
property is exempt (meaning you are entitled to keep
it), you can go after it yourself. However, you’ll have to
file a formal complaint in the bankruptcy court against
the creditor.

The process for getting the bankruptcy judge to
order property returned to you is a complex one; you’ll
probably need the assistance of an attorney. Given
the cost of attorneys, it’s seldom worth your while
to go after this type of property unless it’s valuable
or an irreplaceable family heirloom. Keep in mind
that most property is only exempt up to a certain
value—for example, a car may be exempt up to $1,200,
furnishings up to $1,000. Thus, even if you get the
property back, the trustee may decide to sell it, in
which case you’ll receive only the exempt amount from
the proceeds.

You Want to Dismiss Your Case

If you change your mind after you file for bankruptcy,
you can ask the court to dismiss your case.

Common reasons for wanting to dismiss a case
include the following:

e You discover that a major debt you thought was
dischargeable isn’t. You don’t have enough other
debts to justify your bankruptcy case.

® You realize that an item of property you thought
was exempt isn’t. You don’t want to lose it in
bankruptcy.
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e You come into a sum of money and can afford to
pay your debts.

* You realize that you have more property in your
estate than you thought and decide that you don’t
have to file for bankruptcy after all.

¢ Your bankruptcy case turns out to be more
complex than you originally thought. You need
a lawyer, but you don’t have the money to hire
one.

¢ The emotional stress of bankruptcy is too much
for you.

It is within the court’s discretion to dismiss your case.
That means the court can grant or refuse the dismissal.
How the courts make this decision varies from district
to district. In some districts, dismissing a case is next to
impossible if your bankruptcy estate has assets that can
be sold. However, if yours is a no-asset case and no
creditor objects to the dismissal, you may have better
luck dismissing it.

If you want to dismiss your case, you must file
a request with the court. Instructions on how to do
this follow. Depending on how receptive your local
bankruptcy court is to dismissal, you may need the
help of a lawyer.

Step 1: Check your court’s local rules for time limits,
format of papers, and other requirements for
voluntary dismissals. (See Ch. 10 for information
on finding local rules online.) If you can’t find
the information you need from reading your
local rules, ask the court clerk, the trustee
assigned to your case, a local bankruptcy
petition preparer, or a bankruptcy lawyer for
help.

Step 2: Refer to the end of this chapter for a sample
Petition for Voluntary Dismissal and a sample
order granting voluntary dismissal. Follow
along with the sample as you type your caption,
inserting your own information in the blanks.

Step 3: Make a few photocopies of what you have
typed so far, so you can make two different
documents with that one caption.

Step 4: On one copy of your caption, center and type
“PETITION FOR VOLUNTARY DISMISSAL.”

The text of the petition will be similar to the
sample but tailored to the facts of your case.
In particular, you will put your filing date in
Paragraph 1; in Paragraph 3 you will explain
your own reason for wanting to dismiss the

case.

Step 5: Sign and date the petition. If you filed together
with your spouse, both of you must sign.
Otherwise, leave the spouse’s signature line
blank.

Step 6: On another photocopy of the caption you
made, center and type: “[PROPOSED] ORDER
GRANTING VOLUNTARY DISMISSAL.” Then
type the text of the order from the sample at
the end of this chapter. Include the blanks; the
judge will fill them in.

Step 7: Make at least three copies of your signed
petition and your blank order.

Step 8: Take your originals and copies to the bank-
ruptcy court clerk. When you get to the court
clerk, explain that you are filing a petition to
dismiss your case. The clerk will take your
originals and one or more of your copies. Ask
the clerk the following:

e What notice to your creditors is required?

e If there is a problem, will you be contacted?
If not, how will you learn of the problem?

e If the judge signs the order, when can you
expect to get it?

¢ Once you have a signed order, who sends
copies to your creditors—you or the court? If
you send the copies, do you also have to file
a Proof of Service?

Step 9: Once you receive the signed order, put it away

for safekeeping if you don’t have to notify your

creditors. If you do, make copies and send one
to each.

Step 10: If you have to file a Proof of Service, follow
the instructions in Ch. 5.
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Petition for Voluntary Dismissal

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

PETITION FOR VOLUNTARY DISMISSAL

The debtor in the above-mentioned case hereby moves to dismiss his/her bankruptcy
case for the following reasons:
1. Debtor filed a voluntary petition under Chapter 7 of the Bankruptcy Code on

, 20xX.

2. No complaints objecting to discharge or to determine the dischargeability of any
debts have been filed in the case.

3. Debtor realizes that filing a Chapter 7 bankruptcy petition was erroneous.
Debtor now realizes that a particular debt may not be dischargeable. Debtor would
have to litigate this matter, and Debtor does not feel he/she has the ability to
do so on his/her own nor the resources to hire an attorney to do it for him/her.
Debtor intends to pursue other means of handling his/her debts.

4. No creditor has filed a claim in this case.

5. No creditor has requested relief from the automatic stay.

WHEREFORE, Debtor prays that this bankruptcy case be dismissed without prejudice.

Date:

Signature of Debtor

Date:

Signature of Debtor’s Spouse

1

Petition for Voluntary Dismissal
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Order Granting Voluntary Dismissal

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

[PROPOSED] ORDER GRANTING VOLUNTARY DISMISSAL

AND NOW, this day of

, 20 , the Court having found that the voluntary

dismissal of this case is in the best interests of the debtor and does not
prejudice the rights of any of his or her creditors, it is hereby ordered that

the petition for voluntary dismissal is approved.

Dated:

U.S. Bankruptcy Judge

1.

Order Granting Voluntary Dismissal
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You Want to Reopen Your Case

At several places in this book we’ve suggested that you
might have to reopen your case (for example, to file

a motion to avoid a lien you didn’t include on your
papers, or to file Form 23 proving that you completed
budget counseling). To reopen your case, you must
file what’s called an “ex parte motion.” This simply
means that you don’t have to provide formal notice to
the other parties in your case. Instead, you just have
to prepare and file your request and an accompanying
order, and demonstrate that you have given written
notice of your motion to the trustee and the U.S.
Trustee. You don’t have to schedule a hearing; the
judge will consider your request and either grant or
deny it based solely on your paperwork.

Here, we provide the forms necessary to ask the
court to reopen your case to allow you to file Form
23, and to ask the court for a discharge. There are four
forms in all:

e A request to reopen the case

e An order reopening the case

e A request for a discharge, and

e An order that a discharge be entered.
If you want the court to reopen your case for a
different reason, you’ll have to change the forms.
Describe why you need the case to be reopened and
tailor the additional forms to request the ultimate relief
you want the court to grant (for example, to avoid a
lien). If you have trouble completing these forms or
figuring out what to say, talk to a bankruptcy lawyer.
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Request to Reopen Case

1 REQUEST TO REOPEN CASE
2
[Your Name]
3
[Your Address]
4 [Your Phone Number]
5 [Last four digits of taxpayer ID]
6 DEBTOR REPRESENTING [HIMSELF/HERSELF]
5
8
IN THE UNITED STATES BANKRUPTCY COURT
9
[DISTRICT WHERE YOUR COURT 1S LOCATED]
10
1 In the Matter of )Case No: [Your case number]
1 [Your Name] )
Debtor ) Chapter 7

13

)
14

)
15

)
16
17 EX-PARTE APPLICATION TO REOPEN CLOSED CASE UNDER 11 U.S.C. SECTION

350(b)

18
19 To the Honorable [Name of Bankruptcy Judge]:
20
21 Debtor/Applicant [your name] herein applies to have [his/
22 her] case reopened and respectfully represents:
23 1.0n [date you filed your petition], Applicant filed a Petition for Re-
24 lief under Chapter 7 of Title 11 of the United States Code, and on [date
25 your case was closed], said case was closed without an order of discharge
26 under 11 U.S.C. Section 727.
27 2.The reason given for the Court’s denial of a discharge was that the
28 Court failed to timely receive Official Form 23, proof of personal financial

1.
Request to Reopen Case
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Request to Reopen Case, continued

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

management counseling under 11 U.S.C. Section 111.

3.Prior to closure of [his/her] case, Applicant had in fact under-
taken and completed personal financial management counseling pursuant to
11 U.S.C. Section 111 but inadvertently failed to file a completed Official
Form 23 with the court.

4 _Applicant seeks to reopen [his/her] case in order to file Official Form
23 and to move the court to enter a discharge under 11 U.S.C. Section 727.

5_Attached to this application is a copy of Official Form 23 that Appli-
cant will immediately file upon reopening of this case.

6.Reopening [his/her] case by ex-parte application for the purpose
of filing Form 23 and seeking a discharge is authorized under 11 U.S.C.
350(b).-

7 _Wherefore Applicant prays that the above-entitled case be reopened
for the purpose of permitting Applicant to file Official Form 23 and move
the Court for a discharge in her Chapter 7 bankruptcy case.

Date:

Signed: [Your Name]

PROOF OF SERVICE BY MAIL

I, [name of process server], declare that 1 am a resident of or em-
ployed in the County of [name of county], State of [state] . My address
is [address of process server]. 1 am over the age of eighteen years and am
not a party to this case.

On [date of service] | served the Ex-Parte Application to Reopen Closed
Case on the following parties by placing true and correct copies thereof
enclosed in a sealed envelope with postage thereon fully prepaid, in the

United States Mail at [city], [state] addressed as follows:

2.

Request to Reopen Case
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Request to Reopen Case, continued

[name and address of trustee]

[name and address of U.S. Trustee]

3 I declare under penalty of perjury that the foregoing is true and cor-
rect, and that this declaration was executed on [date] at [city or county

5 | where declaration is signed], [state].

[Sighature of process server]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

3.

Request to Reopen Case
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Order Granting Request to Reopen Case

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

ORDER GRANTING REQUEST TO REOPEN CASE
[Your Name]
[Your Address]
[Your Phone Number]
[Last four digits of taxpayer ID]
DEBTOR REPRESENTING [HIMSELF/HERSELF]

IN THE UNITED STATES BANKRUPTCY COURT

[DISTRICT WHERE YOUR COURT 1S LOCATED]

In the Matter of )Case No: [Your case number]
[Your Name] )
Debtor ) Chapter 7
)
)
)
)

ORDER TO REOPEN CLOSED CASE

Based on debtor’s Ex-Parte Application to Reopen Closed Case and ap-
plicable law, it is hereby ordered that Case No: [case number] be reopened
for the purpose of permitting Applicant to file Official Form 23 and apply

for an order of discharge under 11 U.S.C. Section 727

DATED:

SIGNED:
U.S. BANKRUPTCY JUDGE

1.

Order to Reopen Closed Case
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Request for Discharge
1
REQUEST FOR DI SCHARGE

? [Your Name]

3 [Your Address]

* [Your Phone Number]

° [Last four digits of taxpayer ID]

§ DEBTOR REPRESENTING [HIMSELF/HERSELF]

5

s IN THE UNITED STATES BANKRUPTCY COURT

? [DISTRICT WHERE YOUR COURT IS LOCATED]

10

11 In the Matter of )Case No: [Your case number]

12 [Your Name] )

3 Debtor ) Chapter 7

)

14 )

15 )

16 )

19 EX-PARTE APPLICATION FOR THE COURT TO ENTER

18 AN ORDER OF DISCHARGE UNDER 11 U.S.C. SECTION 727

19

20 To the Honorable [Name of Bankruptcy Judge]:

21 Debtor/Applicant [your name] herein applies to have an order of dis-
- charge entered in his/her case and respectfully represents:

23 8.0n [date you filed your petition], Applicant filed a Petition for Re-
24 lief under Chapter 7 of Title 11 of the United States Code, and on [date
2 your case was closed], said case was closed without an order of discharge
2 under 11 U.S.C. Section 727.

2 9.The reason given for the Court’s denial of a discharge was that the
28 Court failed to timely receive Official Form 23, proof of personal financial

management counseling under 11 U.S.C. Section 111.

1.

Request for Discharge
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Request for Discharge, continued

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

10.Applicant sought and obtained an Order to Reopen [his/her] case in
order to refile Official Form 23 and move the court to enter a discharge un-
der 11 U.S.C. Section 727.

11.0n [date you filed Form 23], Applicant filed Official Form 23 with the
court clerk.

12 _Wherefore Applicant prays that the honorable court enter an Order of

Discharge in her case under 11 U.S.C. Section 727.

Date:

Signed: [your name]
PROOF OF SERVICE BY MAIL

I, [name of process server], declare that I am a resident of or employed
in the County of [name of county], State of [state] . My address is [ad-
dress of process server]. | am over the age of eighteen years and am not a
party to this case.

On [date of service] | served the Ex-Parte Application for the Court
to Enter an Order of Discharge Under 11 U.S.C. Section 727 on the follow-
ing parties by placing true and correct copies thereof enclosed in a sealed
envelope with postage thereon fully prepaid, in the United States Mail at
[city], [state] addressed as follows:

[name and address of trustee]

[name and address of U.S. Trustee]

I declare under penalty of perjury that the foregoing is true and cor-
rect, and that this declaration was executed on [date] at [city or county

where declaration is signed], [state].

[Signature of process server]

2.

Request for Discharge
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Order Granting Request for Discharge
1
ORDER GRANTI NG REQUEST FOR DI SCHARGE

? [Your Name]

3 [Your Address]

* [Your Phone Number]

° [Last four digits of taxpayer ID]

§ DEBTOR REPRESENTING [HIMSELF/HERSELF]

5

s IN THE UNITED STATES BANKRUPTCY COURT

? [DISTRICT WHERE YOUR COURT IS LOCATED]

10

11 In the Matter of )Case No: [Your case number]
12 [Your Name] )

13 Debtor ) Chapter 7

14 )

15 )

16 )

17 )

18

19 ORDER TO REOPEN CLOSED CASE

20

21 Based on debtor’s EX-PARTE APPLICATION FOR THE COURT TO ENTER AN ORDER
22 OF DISCHARGE UNDER 11 U.S.C. SECTION 727, it is hereby ordered that a dis-
23 charge be entered under 11 U.S.C. Section 727 in Case No: [case number] .
24

25 DATED:

26

27

28 SIGNED:

U.S. BANKRUPTCY JUDGE

1.

Order Granting Request for Discharge
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ongratulations! After you receive your final
discharge, you can get on with your life and
enjoy the fresh start that bankruptcy offers. You may,
however, want to rebuild your credit, and you may
need to take action if:
* You receive or discover new nonexempt property.

e A creditor tries to collect a nondischargeable debt.

e A creditor tries to collect a debt that has been
discharged in your bankruptcy.
A creditor or the trustee asks the court to revoke

your discharge in your bankruptcy.

e A government agency or private employer
discriminates against you because of your
bankruptcy.

This chapter explains how these events typically
unfold, and how you can respond to them. But don’t
worry: Very few people face these circumstances. If
you were complete and honest in your paperwork, it’s
very unlikely that you’ll run into any postbankruptcy
problems. We provide the information in this chapter
just in case you’re one of the rare exceptions.

Newly Acquired or
Discovered Property

If you omit property from your bankruptcy papers,

or you acquire certain kinds of property soon after

you file, the trustee may reopen your case after your
discharge (if the trustee learns about the property). The
trustee probably won't take action, however, unless the
property is nonexempt and is valuable enough to justify
the expense of reopening the case, seizing and selling
the property, and distributing the proceeds among
your creditors. Even if the after-discharge property

you acquire or discover is of little value, however, you
should still tell the trustee about it, even if you think
the assets don’t justify reopening the case. Whether to
reopen is the trustee’s decision, not yours.

Notifying the Trustee

It’s your legal responsibility to notify the bankruptcy
trustee if either of the following is true:

e Within 180 days of filing for bankruptcy, you
receive or become entitled to receive property
that belongs in your bankruptcy estate.

e You failed to list some of your nonexempt
property in your bankruptcy papers.

Newly Acquired Property

If you receive, or become entitled to receive, certain
property within 180 days after your bankruptcy filing
date, you must report it to the trustee, even if you think
the property is exempt or your case is already closed.
If you don’t report it and the trustee learns of your
acquisition, the trustee could ask the court to revoke
the discharge of your debts. (See “Attempts to Revoke
Your Discharge,” below.) You must report:
e an inheritance (property you receive, or become
entitled to receive, because of someone’s death)
e property from a divorce settlement, or
e proceeds of a life insurance policy or death
benefit plan. (11 U.S.C. § 541(a)(5).)

These categories of property are discussed in more
detail in Ch. 3.

To report this property to the trustee, use the form
called Supplemental Schedule for Property Acquired
After Bankruptcy Discharge. A blank copy is in
Appendix 3. The form is self-explanatory. When you’ve
filled it out, follow these steps:

Step 1: Photocopy a Proof of Service by Mail (a blank
copy is in Appendix 3) and fill it out, but don’t
sign it.

Step 2: Make three photocopies of the Supplemental
Schedule and the Proof of Service.

Step 3: Have a friend or relative mail the original
Supplemental Schedule and a copy of the Proof
of Service to the trustee and the U.S. Trustee,
and then sign the original Proof of Service.

Step 4: File a copy of the Supplemental Schedule
and the original Proof of Service with the
bankruptcy court. No additional filing fee is
required.

Step 5: Keep a copy of the Supplemental Schedule and
the Proof of Service for your records.

In some areas, the court may require you to file
amended bankruptcy papers. If that happens, follow
the instructions in Ch. 7 in “Amending Your Bankruptcy
Papers.”
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Property Not Listed in Your Papers

If, after your bankruptcy case is closed, you discover
some property that you should have listed in your
bankruptcy papers, you don’t need to file any
documents with the court. You must, however, notify
the trustee. A sample letter is shown below.

Letter to Trustee

1900 Wishbone Place
Wilkes-Barre, PA 18704

October 22, 20xx

Francine J. Chen

Trustee of the Bankruptcy Court
217 Federal Building

197 S. Main St.

Wilkes-Barre, PA 18701

Dear Ms. Chen:

I've just discovered that | own some property |
didn’t know of while my bankruptcy case was open.
Apparently, when | was a child | inherited a bank
account from my uncle, the proceeds of which were
supposed to be turned over to me when | turned

21. Although | turned 21 eight years ago, for some
unknown reason | never got the money.

The account, #2424-5656-08 in the Bank of New
England, 1700 Minuteman Plaza, Boston, MA 02442,
has a balance of $4,975.19. As you know, | opted for
the federal exemptions in my case and do not own a
home. I believe this property would be exempt under
11 U.S.C. § 522(d)(5). Please let me know how you
intend to proceed.

Sincerely,
Ondine Wallace

Omitting property could put your discharge at

risk. If the trustee believes you were playing fast
and loose with the bankruptcy court by omitting the
property from your petition, the trustee can get your case
reopened and attempt to cancel your discharge. If it would
appear to a neutral person that your omission of valuable
property from your petition likely was deliberate, consult a
bankruptcy lawyer before talking to the trustee.

Reopening Your Bankruptcy Case

If any of the new or newly discovered property

is valuable and nonexempt, the trustee may try to
reopen your case, take the property, and have it sold
to pay your creditors. As noted above, the trustee

will probably opt to do this if it looks like the profit
from selling the property will be large enough to
offset the cost of reopening your bankruptcy case and
administering the sale.

To get to these new assets, the trustee files a motion
to reopen the case. Judges usually grant these motions,
unless they think too much time has passed or the
property isn’t valuable enough to justify reopening.
How much time constitutes “too much time” varies with
the facts of the case. Once the case is reopened, the
trustee asks the court for authorization to sell the new
assets and distribute the proceeds.

m Get help if you're fighting the trustee’s attempt to
reopen your case. If you can bear to lose the
property, consider consenting to what the trustee wants.
But if your discharge or valuable property is at stake,
consult a bankruptcy lawyer. You could oppose the
motion to reopen on your own, but you will need to do a
lot of legal research. (See Ch. 10 for tips on lawyers and
research.)

Newly Discovered Creditors

Perhaps you inadvertently failed to list a particular
creditor on your schedule. As we pointed out in Ch. 7,
you can always amend if you discover the omission
while your bankruptcy case is still open. But suppose
you don’t become aware of your omission until your
bankruptcy is closed. Does that mean that the debt
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survives your bankruptcy? Not at all. If the creditor
had actual knowledge of your bankruptcy, then it’s
the same as if the creditor were actually listed in your
papers.

Suppose now that the omitted creditor didn’t have
actual knowledge, or, as is more common than you
might think, you lost track of one or more of your
creditors and had no way to identify them in your
bankruptcy schedules. Even then, the chances are great
that the debt will be considered discharged.

If yours was a no-asset case (that is, all your property
was exempt), the debt is considered discharged unless,
by being left out, your creditor lost the opportunity to
contest the discharge on the ground that the debt was
caused by your fraudulent or embezzling behavior, or
by a willful and malicious act (such as assault or libeD.
It is often possible to reopen the bankruptcy and let the
bankruptcy judge rule on whether the debt is, in fact,
dischargeable. If the creditor sues you in state court for
a judgment, you could argue the issue in that forum or
have the case removed to bankruptcy court.

If yours was an asset case—that is, at some point
in your case, your unsecured creditors received some
property from your bankruptcy estate—your situation
is more difficult. Your nonexempt assets were already
distributed to your other unsecured creditors, so the
omitted creditor would be unfairly discriminated against
if the debt were discharged. If the debt is a large one,
you might want to hire a lawyer to reopen the case
and argue that the debt should be discharged due to
your particular circumstances. (See Ch. 10 for advice on
finding and working with a lawyer.)

Postbankruptcy Attempts to
Collect Debts

After bankruptcy, creditors whose debts haven’t been
discharged are entitled to be paid. Creditors whose
debts have been discharged may not pursue the debt
further. But it isn’t always clear into which category a
creditor falls. The bankruptcy court doesn’t give you

an itemized list of your discharged debts. Instead, your
final discharge paper merely explains the types of debts
that are discharged in general terms. Because of this
lack of specificity, it can be tough to figure out whether
a particular debt has been wiped out.

How do you know which debts have been discharged
and which debts must still be paid? Here’s the general
rule: All the debts you listed in your bankruptcy papers
are discharged unless a creditor successfully objected
to the discharge of a particular debt in the bankruptcy
court, or the debt falls in one of the following
categories:

e student loans (unless you obtained a court ruling
that it would be an undue hardship for you to
repay them)

e taxes that became due within the past three years
or that were assessed within the previous 240 days

e debts you took on to pay nondischargeable taxes

e child support or alimony

e fines and penalties or court fees

e debts related to personal injury or death caused
by your intoxicated driving

e debts not discharged in a previous bankruptcy
because of fraud or misfeasance

e certain condominium and cooperative fees
incurred after your filing date, or

e loans you took out from a retirement fund.

Ch. 9 discusses all of these categories in more detail.
In addition, if only one spouse files for bankruptcy
in a community property state, the other spouse’s share

of the community debts (debts incurred during the
marriage) is generally also discharged. The community
property states are Alaska (if the spouses agree in
writing), Arizona, California, Idaho, Louisiana, Nevada,
New Mexico, Texas, Washington, and Wisconsin.

Finally, as noted above, even if a debt is not listed
in your bankruptcy papers, it will be considered
discharged if yours was a no-asset case—unless
the creditor could have successfully challenged the
discharge in bankruptcy court if the creditor were
properly notified of your case.

Even if you think some of your debts weren'’t
discharged in bankruptcy, the creditors may never
try to collect. Many creditors believe that bankruptcy
cuts off their rights, period; even attorneys often don’t
understand that some debts can survive bankruptcy.

If a creditor does try to collect a debt after your
bankruptcy discharge, write to the creditor and
state that your debts were discharged. Unless you're
absolutely certain that the debt wasn’t discharged—for
example, a student loan for which the court denied
your hardship request—this is a justifiable position for
you to take.
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Letter to Creditor

388 Elm Street
Oakdale, WY 95439

March 18, 20xx

Bank of Wyoming
18th and “)” Streets
Cheyenne, WY 98989

To Whom It May Concern:

I've received numerous letters from your bank
claiming that | owe $6,000 for charges between
September of 1997 and September of 1999. | received
a bankruptcy discharge of my debts on February

1, 20xx. | enclose a copy of the discharge for your
reference.

Sincerely,

Brenda Whodrud)

Brenda Woodruff

If the creditor ignores your letter and continues

collection efforts, there are other ways to respond:

¢ Amend your bankruptcy papers. Remember that
an unlisted debt is discharged in a no-asset case,
unless the creditor was deprived of a chance to

oppose the debt’s discharge. You can reopen the

bankruptcy, amend your papers to list the debt,
and then see what the creditor does.
¢ Do nothing. The creditor knows you’ve just been

through bankruptcy, have little or no nonexempt

property, and probably have no way to pay the
debt, especially all at once. Thus, if you don’t
respond to collection efforts, the creditor may
decide to leave you alone, at least for a while.

¢ Try to get judgments wiped out. If a creditor sued
you and won before you filed for bankruptcy,
the creditor may try to collect on that judgment,
unless you can convince a state court that the

judgment was discharged in bankruptcy. Creditors
can try to enforce judgments years after they won
them, so it’s a good idea for you to reopen the

bankruptcy case and ask the judge to rule that the
judgment is discharged. (See Ch. 7 for information
on reopening your case.)

Negotiate. Try to negotiate for a lower balance or
a payment schedule that works for you. Again,
the creditor knows you’ve just been through
bankruptcy and may be willing to compromise.
Defend in court. If the creditor sues you for the
debt, you can raise any defenses you have to the
debt itself.

The Department of Education sued
Edna for failing to pay back a student loan she
received. Edna refused to make the payments
because the trade school she gave the money to
went out of business before classes even began.
Because this is a valid defense to the collection
of a student loan, Edna should respond to the
lawsuit and assert her defense.

Protest a garnishment or other judgment collection
effort. A creditor who has sued you and won
a court judgment for a nondischargeable debt
is likely to try to take (garnish) your wages or
other property to satisfy the judgment. But the
creditor can’t take it all. What was exempt during
bankruptcy is still exempt. (Appendix 1 lists
exempt property.) Nonetheless, the creditor can
still request that 25% of your wages be taken
out of each paycheck. If the debt was for child
support or alimony, the creditor can take even
more—up to 60% if you don’t currently support
anyone and up to 50% if you do. Those amounts
may increase by 5% if you haven’t paid child
support in more than 12 weeks.

Soon after the garnishment—or, in some
states, before—the state court must notify you
of the garnishment, what’s exempt under your
state’s laws, and how you can protest. You can
protest a garnishment if it isn’t justified or causes
you hardship. To protest, you'll have to file a
document in the state court. That document
goes by different names in different states. In
New York, for example, it’s called a Discharge
of Attachment; in California, it’s a Claim of
Exemption. If you do protest, the state court must
hold a hearing within a reasonable time, where
you can present evidence as to why the court
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should not enforce the garnishment. The court
may not agree, but it’s certainly worth a try.

Protesting a wage garnishment is usually a
relatively straightforward procedure. Because
states are required to tell you how to proceed,
you'll probably be able to handle it without the
assistance of a lawyer.

Most states also have procedures for objecting
to other types of property garnishments, such as a
levy of a bank account. You’'ll have to do a bit of
research at a law library to learn the exact protest
procedure, which is generally similar to the one
for protesting a wage garnishment. (See Ch. 10 for
tips on doing your own research.)

Dealing With Difficult Debts

After Bankruptcy

For some debts, such as taxes, child support, or
alimony, exempt property may be taken and a
garnishment protest will do little good. Don’t be
surprised if the U.S. Treasury Department initially
garnishes nearly 100% of your wages to pay back
federal income taxes. The best strategy here is to
attempt to negotiate the amount down, not to fight
the creditor’s right to garnish in the first place.

Debt resources. For tips on “doing nothing,”
negotiating with your creditors, defending against a
lawsuit, or protesting a garnishment, see Solve Your Money
Troubles: Get Debt Collectors Off Your Back & Regain
Financial Freedom, by Robin Leonard and John Lamb

(Nolo). For specific help in dealing with tax debts, see
Stand Up to the IRS, by Frederick W. Daily (Nolo).

Attempts to Collect Clearly
Discharged Debts

If a creditor tries to collect a debt that clearly was
discharged in your bankruptcy, you should respond at
once with a letter like the one shown below. Again,
you can assume a debt was discharged if you listed it in
your bankruptcy papers, the creditor didn’t successfully
object to its discharge, and it doesn’t fall into one of

the nondischargeable categories listed under “Post-
bankruptcy Attempts to Collect Debts,” above. Also, if
yours was a no-asset case, you can assume the debt
was discharged even if the debt wasn’t listed. If you
live in a community property state and your spouse
filed alone, your share of the community debts is also
generally considered discharged.

If a debt was discharged, the law prohibits creditors
from filing a lawsuit, sending you collection letters,
calling you, withholding credit, and threatening to
file or actually filing a criminal complaint against you.
(11 US.C. § 524)

Letter to Creditor

1905 Fifth Road
N. Miami Beach, FL 35466

March 18, 20xx

Bank of Miami
2700 Finances Hwy
Miami, FL 36678

To Whom It May Concern:

I've been contacted once by letter and once by phone
by Rodney Moore of your bank. Mr. Moore claims
that | owe $4,812 on Visa account number 1234 567
890 123.

As you're well aware, this debt was discharged

in bankruptcy on February 1, 20xx. Thus, your
collection efforts violate federal law, 11 U.S.C. § 524.
If they continue, | won't hesitate to pursue my legal
rights, including bringing a lawsuit against you for
harassment.

Sincerely,

Saswn Schafjer

Dawn Schaffer

If the collection efforts don’t immediately stop,
you’ll likely need the assistance of a lawyer to write
the creditor again and, if that doesn’t work, to sue the
creditor for harassment. If the creditor sues you over


http://www.nolo.com/product.cfm/ObjectID/7152C6CE-5E42-4DD0-A35994FF7FB7B81C/213/
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the debt, you’ll want to raise the discharge as a defense
and sue the creditor yourself to stop the illegal collection
efforts. The court has the power to hold the creditor in
contempt of court. The court may also fine the creditor
for the humiliation, inconvenience, and anguish you
suffered, and order the creditor to pay your attorneys’
fees. (See, for example, In re Barbour, 77 B.R. 530
(E.D. N.C. 1987), where the court fined a creditor $900
for attempting to collect a discharged debt.)

You can bring a lawsuit to stop collection efforts
in state court or in the bankruptcy court. Bankruptcy
courts are often more familiar with the prohibitions
against collection and may be more sympathetic to you.
If the creditor sues you (almost certainly in state court),
you or your attorney can file papers requesting that the
case be transferred to the bankruptcy court.

Attempts to Revoke Your Discharge

In rare instances, a trustee or creditor may ask the
bankruptcy court to revoke the discharge of all your
debts. If the trustee or a creditor attempts to revoke
your discharge, consult a bankruptcy attorney. (See
Ch. 10 for tips on finding a lawyer.)

Your discharge can be revoked only if the creditor or
trustee proves any of the following:

¢ You obtained the discharge through fraud that the
trustee or creditor discovered after your discharge.

¢ You intentionally didn’t tell the trustee that you
acquired property from an inheritance, a divorce
settlement, or a life insurance policy or death
benefit plan within 180 days after you filed for
bankruptcy.

e Before your case was closed, you refused to obey
an order of the bankruptcy court or, for a reason
other than the privilege against self-incrimination,
you refused to answer an important question
asked by the court.

For the court to revoke your discharge on the basis
of fraud, the trustee or creditor must file a complaint
within one year of your discharge. For the court to
revoke your discharge on the basis of your fraudulent
failure to report property or your refusal to obey
an order or answer a question, the complaint must
be filed either within one year of your discharge or
before your case is closed, whichever is later. You're

entitled to receive a copy of the complaint and to
respond, and the court must hold a hearing on the
matter before deciding whether to revoke your
discharge.

If your discharge is revoked, you'll owe your debts,
just as if you’d never filed for bankruptcy. Any payment
your creditors received from the trustee, however, will
be credited against what you owe.

Postbankruptcy Discrimination

Although declaring bankruptcy has serious consequences,
it might not be as bad as you think. There are laws that
will protect you from most types of postbankruptcy
discrimination by the government and by private
employers.

Government Discrimination

All federal, state, and local governmental units are
prohibited from denying, revoking, suspending, or
refusing to renew a license, permit, charter, franchise,
or other similar grant solely because you filed for
bankruptcy. (11 U.S.C. § 525(a).) This part of the
Bankruptcy Code provides important protections, but it
does not insulate debtors from all adverse consequences
of filing for bankruptcy. Lenders, for example, can
consider your bankruptcy filing when reviewing
an application for a government loan or extension
of credit. (See, for example, Watts v. Pennsylvania
Housing Finance Co., 876 F.2d 1090 (3rd Cir. 1989) and
Toth v. Michigan State Housing Development Authority,
136 F.3d 477 (6th Cir. 1998).) Still, under this provision
of the Bankruptcy Code, the government cannot use
your bankruptcy as a reason to:
e deny you a job or fire you
e deny you or terminate your public benefits
e evict you from public housing (although if
you have a Section 8 voucher, you may not be
protected)
e deny you or refuse to renew your state liquor
license
e withhold your college transcript
e deny you a driver’s license, or
e deny you a contract, such as a contract for a
construction project.
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In addition, the Bankruptcy Code bars lenders from
excluding you from government-guaranteed student
loan programs. (11 U.S.C. § 525(c).)

In general, once any government-related debt has
been discharged, all acts against you that arise out
of that debt also must end. If, for example, you lost
your driver’s license because you didn’t pay a court
judgment that resulted from a car accident, you must be
granted a license once the debt is discharged. If your
license was also suspended because you didn’t have
insurance, you may not get your license back until you
meet the requirements set forth in your state’s financial
responsibility law.

If, however, the judgment wasn’t discharged, you
can still be denied your license until you pay up. If you
and the government disagree about whether or not the
debt was discharged, see “Postbankruptcy Attempts to
Collect Debts.” above.

Keep in mind that only government denials based
on your bankruptcy are prohibited. You may be denied
a loan, job, or apartment for reasons unrelated to the
bankruptcy. This includes denials for reasons related
to your future creditworthiness—for example, because
the government concludes you won't be able to repay a
Small Business Administration loan.

Nongove