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 There can be little doubt that race and ethnicity are defining features of American life. 
Despite the fact that many people attempt to downplay its significance, attributing past 
negative experiences to a lack of enlightenment or sensitivity to multiculturalism, race 
and ethnicity, along with gender and age, are important factors in understanding social 
life in the United States. Perhaps nowhere else does the impact of negative attitudes, 
values, and beliefs about these variables become apparent when punishment in the 
form of arrest, conviction, and/or incarceration is involved. Because of the implications 
it has for those involved, the criminal justice process becomes an important symbol for 
the larger society in terms of its stance on the treatment of minority groups. Further, 
because this system also contains minorities as employees working within the system, 
a host of issues are generated and a series of potential problems can be identified. 
  This textbook is an attempt to explore the many issues relating to the treatment 
of minorities in the justice system as well as to call attention to issues stemming from 
minorities working within it. Not only do we hope to describe the realities of different 
minority groups when they are arrested or sentenced, we also want to explore what life 
is like, for example, for African American police officers who work in low-income 
neighborhoods comprised primarily of other African Americans. Is it more difficult for 
them to relate to citizens, or does the common heritage make cooperation more likely? 
As we embrace the inevitable changes brought about by social progress and technol-
ogy, social issues, such as prejudice and discrimination, are also likely to change. It is 
our hope that those changes are progressive ones, meaning that we gain a much greater 
understanding and appreciation for issues relating to cultural diversity. 
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   Introduction  

  Chapter Objectives 

C H A P T E R 1

 After reading this chapter, you should be able to 

❖    Define the issues surrounding race and ethnicity 
in the United States. 

❖    Define concepts such as race, ethnicity, minority 
groups, multiculturalism, prejudice, and 
discrimination as they are used in the social 
science literature. 

❖    Contrast the debate of whether multiculturalism 
is a valuable idea in American society. 

❖    Understand how race and ethnicity play a role in 
the criminal justice system.     

On October 7, 1998, Matthew Shepard, age 21, a student at the University of 

Wyoming, met Russell Henderson and Aaron McKinney in a bar in Laramie, 

Wyoming. Henderson and McKinney posed as gay men and offered Shepard a ride 

home in their car. Subsequently, Shepard was robbed, severely beaten, and tied to a 

fence in a remote area, where he was left to die. About 18 hours later, a bicyclist 

discovered Shepard, barely alive. Shepard suffered a fractured skull and had severe 

brain damage. He died five days later. 

 In response to the growing fear about illegal immigration, and the concern that 

immigrants are stealing jobs from American workers, the Minuteman Defense Corps 

Project (MDCP) was created for citizens to actively take part in addressing the prob-

lem. The name of the group comes from the minutemen who fought in the American 

Revolution. Critics of MDCP, including former Mexican President Vicente Fox, 

President George W. Bush, and the Anti-Defamation League, argue that the program 

has been infiltrated by White supremacist groups, such as the Neo-Nazi party and 

the Ku Klux Klan. An added problem is that some MDCP members have carried 

weapons while on patrol, lending to the perception that they appear to be a vigilante 

group rather than a supplement to the U.S. Border Patrol. 

 In September 2005, William Bennett, who served as President Reagan’s chairman of 

the National Endowment for the Humanities from 1981 to 1985, as U.S. secretary of 

education from 1985 to 1988, and as “drug czar” during George H. W. Bush’s 

administration, told a caller on his radio show, “If you wanted to reduce crime, you 

could—if that were your sole purpose—you could abort every black baby in this 

country and your crime rate would go down.” Clearly, Bennett’s comments gave the 

appearance that racism continues to permeate Americans’ understanding of crime, 

specifically as it relates to African Americans. In a larger sense, Bennett’s comments 

3
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4 Part I An Introduction to Multiculturalism

seem to suggest that the historical experiences of African Americans continue to 

affect Whites’ perceptions of the issues and problems relating to crime. 

 On November 26, 2006, hours before he was to be married, Sean Bell, a 

23-year-old African American, was leaving his bachelor party at a strip club in 

Queens, New York, that was under police surveillance, when he was shot and killed. 

At the time, Mr. Bell was accompanied by two of his friends, both of whom were 

wounded, one critically. According to police and witness accounts, Mr. Bell and his 

friends walked out of the club and got into their car. Mr. Bell then drove the car half 

a block, turned a corner, and struck a black unmarked police minivan bearing several 

plainclothes officers. Mr. Bell’s car then backed up onto a sidewalk, hit a storefront’s 

rolled-down protective gate, and nearly struck an undercover officer before racing 

forward and slamming into the police van again. In response, five police officers 

fired over 50 rounds at the car, hitting it at least 21 times. The bullets ripped into 

other cars and slammed through an apartment window nearby. Mr. Bell was shot in 

the neck, shoulder, and right arm and was taken to Jamaica Hospital Medical Center, 

where he was pronounced dead. The two wounded men, Joseph Guzman, 21, and 

Trent Benefield, 23, were taken to a nearby hospital and released. Officers involved 

in the shooting were subsequently indicted and are awaiting trial. 

  Incidents such as these suggest that the United States has a long history of 

tension between different groups, particularly as they relate to race, ethnicity, sexual 

orientation, and religion. While many people refer to America as a    melting pot    ,  or 

a society that blends a variety of backgrounds and cultures into a cohesive whole, 

this is actually a misnomer. Though there is a great deal of diversity in the United 

States, there is also considerable intergroup conflict. According to the U.S. Census 

Bureau, there are approximately 300 million people living in the United States, 

many of whom come from a host of different backgrounds.  1   This diversity is one of 

the defining features of American culture and, at the same time, presents one of the 

more difficult and enduring problems. 

  On one hand, living in a society where everyone is the same has advantages. 

For instance, in small    homogeneous societies    ,  people tend to know each other more 

intimately, they tend to see the world the same way, making disagreements less com-

mon, and the sense of conformity and treatment of others is more equitable. People 

in homogeneous societies tend to be figuratively and literally on “the same page” 

with regard to social life. They also feel more connected to the larger society. As the 

song from the comedy  Cheers  suggests, there is comfort in going to places “where 

everyone knows your name.” 

  The downside to living in such a society, however, is that change happens 

slowly, if at all. Additionally, people can be too intimately involved in each other’s 

day-to-day lives, making privacy difficult. Ask anyone who lives in a small town: one 

of the things they like the most, and, at the same time, the least, about living there is 

that they are known by most people. In general, social control is easier to achieve in 

small towns because there is general agreement about what is right or wrong, good or 

bad, legal or illegal. It is what sociologist Émile Durkheim called the “   collective 
conscience    . ”  2   In other words, the morality of a homogeneous society is stronger 

because there is greater consensus on the meaning and importance of social life. 
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 Chapter 1 Introduction 5

  In contrast, in    heterogeneous societies    ,  people come from a wide range of 

backgrounds and experiences. They may come from other countries, and participate 

in cultures with different attitudes, values, norms, and belief systems, and there tends 

to be a lower degree of consensus on how individuals should meet their social 

responsibilities. In other words, people living in diverse societies tend to have differ-

ent ideas about how the world works as well as their place in it. In Durkheim’s terms, 

the collective conscience tends to be weaker since there is a lack of consensus as 

well as a generally lower degree of connectedness to the larger group.  3   

  This also means that people in diverse societies tend to think of social relation-

ships in a different way than those in homogeneous societies. Instead of building 

trust and intimacy, people tend to interact based on what those around them can offer 

in meeting their individual needs. It is this distinction that surrounds much of the 

efforts of community policing. How does the government or the police department 

generate a sense of community in places where little collective conscience exists? 

How can police officers bring people in a neighborhood together to solve problems 

in the spirit of cooperation? 

  Living in a diverse society also means that some groups are going to acquire 

more economic, social, and political power than others. In fact, that is often how 

groups distinguish themselves: by their ownership or control of scarce resources. 

How does living in a diverse society create problems for groups that do not have 

much power? How are they treated? What are the consequences for being placed 

in a less powerful status? Much of this discussion relates to criminal justice in 

that differences in crime statistics, sentencing practices, the use of police discre-

tion, and the overall treatment of minority group members are all symptoms of 

larger issues. While this textbook does not attempt to solve the problems of the 

unequal treatment of some groups, it does explore how some groups are treated 

when they come to the attention of the criminal justice system. This book also 

examines what it is like to be a member of a minority group and to work within 

the system itself. 

  Prior to any discussion of how some groups are treated with regard to crime 

and criminal justice, a number of terms must be defined. In research methodology, 

this is called    operationalization    .  In simple terms, it refers to the way concepts are 

defined. For example, when people talk about minority groups, they might have dif-

ferent ideas about what that really means. Some might think in terms of numerical 

size (e.g., the smallest number of redheads in a group of people), or they might use 

political influence (e.g., they do not have a lot of political power, so they are not able 

to change policy or laws regulating certain behaviors). In the next few sections, we 

will spend some time defining our terms so that when we use them in the rest of the 

text, you will know how we are using them. 

  � Race  
 Race has a variety of meanings, which can make its discussion confusing and 

difficult. In fact, probably the only thing about race that is clear is that people are 

confused about the proper use of the term. If you looked at the definition of race 

in biology textbooks, you would likely find that race has a precise meaning, 
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something like, “A biological race is a genetically isolated group characterized by 

a high degree of inbreeding that leads to distinctive gene frequencies. This dis-

tinctiveness is made most apparent by the presence of inherited physical charac-

teristics that differentiate members of a group from others.”  4   What does that 

mean? It means that, essentially, you can see the differences between people from 

different races. 

    However, it is very difficult to consider race in a strictly biological sense. 

Given that people have migrated over a wide range of geographic areas for hun-

dreds of years, pure genetic types have not existed for some time, if ever. Think 

about it for a minute: Are there mutually exclusive races? Can you really tell where 

one race begins and another race ends? If so, on what basis? It is not as though a 

person can take a blood test to determine his or her race; these tests do not work 

with any real accuracy. Given interbreeding of races over the sweep of history—

for example, many African Americans are light skinned and a large number of 

Whites have African American ancestry—is it even possible to tell where to draw 

the line between races? 

    As an illustration, in 2007 it was discovered that the Reverend Al Sharpton, a 

Black community activist who has spent his career exposing racism and mistreat-

ment of African Americans, is related to former U.S. Senator Strom Thurmond, a 

conservative Republican from South Carolina who spent a good part of his career 

maintaining the White-dominated status quo in the South.  5   This ironic familial tie 

serves as an example of the difficulty in drawing the line between races. 

      Though race is not a useful biological category, it is clear there are certain 

groups with similar traits. What is important is that race becomes significant, not 

because it matters in a biological sense, but because society has constructed it in 

such a way to symbolize certain attitudes, values, and beliefs about members who 

Al Sharpton was discovered to be a distant relative of Senator Strom Thurmond.
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possess those physical traits. Race matters, in other words, because society has made 

it matter. This is sometimes referred to as the    social construction of race    .  Every 

culture must determine which physical features are used to define membership in 

certain races (Americans typically use skin color) and also determine which attitudes 

and values are associated with a particular race. Simply put, people attach signifi-

cance to the concept of race and consider it a real and important way to categorize 

people. As long as people believe that differences in certain physical traits are mean-

ingful, they will act on those beliefs, which influence how they see and interact with 

others. Unfortunately, in doing so, people often rely on stereotypes to determine the 

behavior patterns of certain groups. 

    Another problem with using the term “race” is that it often suggests a type 

of homogeneity among the different races. To many Americans, “Blacks” are 

African Americans, or those whose ancestry dates back to American slavery. 

However, there are a host of differences among Jamaicans, Haitians, and even 

immigrants from various parts of Africa, who have little in common with African 

Americans. Similarly, another example might be to use the term “Whites” as if all 

are part of the same cultural group. There are significant differences between 

Polish Americans and Jewish Americans as well as between Irish Americans 

and Italian Americans, yet we often do not see those differences when using 

those labels.  6     

  � Ethnicity  
 For the sake of simplicity, let’s define an    ethnic group    as a collection of individuals 

and organizations identified by national origin, cultural distinctiveness, racial char-

acteristics, or religious affiliation. This gets a bit tricky since most textbooks define 

ethnicity as being a distinction based on cultural heritage and racial groups based on 

physical features. However, because of the problems and disagreement on its scien-

tific validity, many social scientists have avoided using the term “race” and instead 

use “ethnic group” to describe those groups commonly defined as racial. In the 

United States, African Americans, Chinese Americans, and Native Americans all 

have the elements of ethnic groups—unique culture and in some cases even physical 

territory—but at the same time, most members of these groups are physically differ-

ently from Americans of European origin. Calling these groups “ethnic” seems 

reasonable because there are always consistent and significant cultural traits that set 

them apart from other groups.  7     

  � Minority Groups  
 This seems simple enough, right? The group with the fewest members. But minority 

status is not necessarily the result of being outnumbered by the majority group. In 

the social sciences, a    minority group    is defined as a subordinate group whose mem-

bers have significantly less control or power over their own lives than the members 

of the dominant group. While numerical size may be important and related, the issue 

is really one of power.  8   
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8 Part I An Introduction to Multiculturalism

   In one sense, the idea of minority groups 

seems fair to people. After all, this is a democ-

racy and the majority rules. The subordination 

of a minority, however, is more than its inability 

to rule over society. Members of a minority 

group experience fewer opportunities for educa-

tion, wealth, and success that go beyond any 

personal shortcomings they may have. In other 

words, a minority group does not share in pro-

portion to its numbers in what a given society 

defines as valuable.  9   

   Moreover, a group’s being numerically 

superior does not guarantee power, control over 

its destiny, or majority status. For example, 

think of the Republic of South Africa during 

apartheid, a system of government that segre-

gated native Blacks from access to social, eco-

nomic, and political institutions and ended in 

the mid-1990s. During the apartheid era, the 

majority of people in South Africa were Black, 

but under the apartheid system of government, 

Blacks did not have any significant control over 

their lives. In terms of making sense of under-

standing minority groups, the following are 

important characteristics to consider. 

    Distinguishing Physical or Cultural Traits 
 Each society has its own arbitrary standard for determining which characteristics are 

most important in determining if a person belongs to a minority group. Examples 

might include skin color (as in the case of African Americans in the U.S.) or fluency 

in a certain language (as in the case of Hispanics/Latinos).   

 Unequal Treatment by Those in Power 
 As mentioned earlier, minorities experience unequal treatment and have less power 

over their lives than members of a dominant group. Social inequality may be created 

or maintained in a variety of ways including prejudice, discrimination, and/or segre-

gation. In extreme cases, the dominant group attempts to eliminate minorities com-

pletely, sometimes referred to as  extermination .   

 Involuntary Membership 
 Membership in a minority group is not voluntary. A person does not choose to be 

African American nor would he or she likely make such a choice if it meant being 

treated unfairly. Often this involuntary membership is not changeable either. This is 

particularly true in American society, where skin color and other physical features 

often identify a minority.   

Part of the defi nition of a 

minority group involves 

access to social, 

economic, and political 

power. While Blacks 

in South Africa are 

numerically superior to 

Whites, under apartheid 

they had virtually no 

political power.
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 Solidarity of Members 
 Perhaps due to the mistreatment or denial of equality, minority members are very 

conscious of their status. They also tend to be more sympathetic to other similarly 

stigmatized groups. This can explain some of the relationships that minority groups 

form with each other (e.g., women as a discriminated group and the gay community). 

At the same time, minority groups can also be hostile toward each other. An example 

is some of the tension between African Americans and Hispanics, who, because of 

their unequal treatment, feel a sense of competition for power, however little it might 

be. Thus, there is a sense of exclusivity to most groups, but particularly those that have 

been mistreated or denied equal status in society. Because of a minority group’s posi-

tion in society, its members feel a need for affiliation with others of the same group. 

    In prisons, for example, inmates often segregate themselves by ethnicity. For 

example, let’s say that a White male inmate is new to the prison but does not wish to 

join the Aryan Brotherhood gang, preferring to remain on his own. The norm of gang 

solidarity is so strong that members from every gang in the prison will attempt to victim-

ize that inmate until he makes the decision to join a particular gang. If the inmate does 

join the Aryan Brotherhood, his contact with African American or Hispanic gangs will 

be limited because they are perceived as a threat to him. However, all gang members in 

the prison, regardless of race, generally oppose the correctional staff and the administra-

tion. In this example, being a member of a group not only increases the cohesion 

between members and demonstrates the tension between the groups, it also identifies the 

commonality of the groups as they come together against a common adversary.   

 In-Group Marriage 
 As a general rule, most people marry people a lot like themselves in terms of reli-

gious background, educational levels, occupational levels, and ethnicity. A member 

of a dominant group is often unwilling to join a supposedly inferior minority group 

by marrying one of its members. Moreover, the group’s sense of solidarity encour-

ages marriages within the group and discourages out-group marriages.  10   This is why 

for so many years interracial marriage, particularly between Blacks and Whites, was 

considered unacceptable to many Americans.  11      

  � Types of Minority Groups  
 In making the distinction between different types of minority groups, there is an 

immediate problem: Where are the boundaries between the criteria? While race as a 

concept is defined by the physical distinctions between one group of people and 

another, there are instances in which physical features are insufficient. For example, 

Hispanics/Latinos have some clearly defined physical features, but they are gener-

ally considered an ethnic rather than a racial group. Similarly, although one might 

be tempted to categorize Jews as a religious group, because their culture is such an 

essential component to their identity, experts tend to classify them as an ethnic 

group. This is why, as mentioned earlier, using the term “ethnicity” seems more 

reasonable. However, the thing to remember is that this typology is used as a general 

way of categorizing minorities and should not be taken as definitive and complete.  
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 Racial Groups 
 This term is reserved for those minorities who are classified according to obvious 

physical differences. The crucial words are  obvious  and  physical . What is obvious? 

Hair color? Shape of earlobes? As mentioned earlier, each society defines that which 

is obvious. In the United States, skin color is perhaps the main characteristic in 

determining the difference between one race and another, and minority races include 

Blacks, Native Americans, and Asian Americans.   

 Ethnic Groups 
 Minority groups who are designated by their ethnicity are distinguished from the 

dominant group on the basis of cultural differences such as language, attitudes 

toward marriage, food habits, and so on. Ethnic groups are distinguished by their 

national origin or distinctive cultural patterns. Ethnic groups in the United States 

include a grouping that we refer to collectively as Hispanics or Latinos. This includes 

Puerto Ricans, Cubans, Mexicans, and other Latin Americans. European ethnic groups 

include Irish, German, Polish, Norwegian, and Italian, among others.   

 Religious Groups 
 The third basis for minority status is association with a religion other than the 

dominant faith. As mentioned before, Jews are excluded from this category and are 

placed among ethnic groups because, in their case, culture is a more important defin-

ing trait than religious ideology. Jews share a cultural tradition that goes beyond 

theology. In this sense, it is appropriate to view them as an ethnic group rather than 

as members of a religious faith.   

 Gender Groups 
 The final attribute that divides dominant and subordinate groups in the United States 

is gender: Males are the social majority and females, although more numerous, are 

relegated to the position of social minority. Women are a minority even though they 

do not exhibit all the characteristics outlined earlier. For instance, women encounter 

prejudice and discrimination and are physically visible. Group membership is invol-

untary, and women who are members of racial and ethnic minorities face special 

challenges to achieving equality. They suffer from a form of double jeopardy 

because they belong to two separate minority groups: a racial or ethnic group plus a 

subordinate gender group.  12      

  � Creating Subordinate Groups  
 You might be wondering how all of this happens. How did society get to a point where 

there are all of these groups and some of them are mistreated? You also may be wonder-

ing why such groups might stay in this country, given the way they have been treated. 

These are good questions and some of the answer is found in how some minority groups 

came to this country in the first place. There are three situations that are likely to lead 

to the construction of a minority group: migration, annexation, and colonialism.  
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 Migration 
 Migration is the general term to describe any transfer of population. There are actu-

ally two types of migration whereby people come into a country.    Voluntary migra-
tion    occurs when people immigrate to a new country willingly, looking for a better 

life. Upon arrival, however, they often find themselves in the position of social 

minority. The immigrant is set apart from members of the dominant group by cul-

tural or physical traits or religious affiliation. 

    Although many people may come to the new country voluntarily, leaving the 

home country is often due to a lack of options. Wars, political unrest, or economic 

disasters in native countries (such as the potato crop failure in Ireland and Germany of 

the 1840s) are often the catalyst behind migration. In contrast,    involuntary migration    

occurs, for instance, when individuals have been brought into a new land as slaves.   

 Annexation 
 There are times when countries attach land as part of a war or conquest. An example is 

the treaty that ended the Mexican-American War in 1848, giving California, Utah, 

Nevada, most of New Mexico, and parts of Arizona, Wyoming, and Colorado to the 

United States. When annexation occurs, the dominant group usually makes a consider-

able effort to force a change in the attitudes, values, and beliefs of the minority groups.   

 Colonialism 
 This is the most frequent way for one group of people to dominate another. 

Colonialism is the cultural, political, economic, and social domination of a people 

by a foreign power for an extended period of time. Unlike annexation, it does not 

involve actual incorporation into the dominant people’s nation. Relations between 

the colonial nation and the colonized people are similar to those between a dominant 

group and exploited subordinate groups. The colonial subjects are generally limited 

to menial jobs, and the profits from their labor and from natural resources benefit 

members of the ruling class. Interestingly, while most of the countries that made up 

colonies prior to World War I have achieved political independence, many of them 

have not been able to develop their own industries and technology. As a result, they 

have remained dependent on their dominators long after they separated from them 

politically. This dependence and domination is known as    neocolonialism    .   13      

  � Consequences of Subordinate Group Status  
 Now you have an idea how minority groups are formed. But what consequences do 

members feel as being a part of a minority group? Essentially there are six outcomes 

for minority groups: extermination, expulsion, secession, segregation, cultural 

fusion, and assimilation. 

     Extermination  is the most extreme way of dealing with a subordinate group. 

Today the term    genocide    is used to describe the deliberate, systematic killing of an 

entire people or nation. While it has been associated with Nazi Germany, other forms 

of ethnic cleansing have occurred in other parts of the world.  Expulsion  is another 

extreme consequence of being a minority group. As will be discussed in the chapter 
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12 Part I An Introduction to Multiculturalism

on Native Americans, essentially, the U.S. government drove them out of their tribal 

land and forced them to live in uninhabitable locations. This resulted in the decline 

of many Native Americans, which might be considered a form of extermination. 

     Secession  is another strategy whereby minority groups can depart from their 

country or at least create their own society. For example, Pakistan was created in 

1947 when India was partitioned. The predominantly Muslim areas in the north 

became Pakistan, making India predominantly Hindu. 

     Segregation  of minority groups usually occurs when the other strategies are 

not possible or effective. This usually occurs when the dominant group is forced to 

coexist with the minority group. However, the way the problem is addressed is to 

simply limit contact between the dominant group and minority members. In the 

United States, the extent of racial isolation at one time was significant, especially 

between Whites and African Americans. An analysis of the 1990 U.S. Census 

showed that neighborhood segregation was just as pervasive as in 1960. It is not 

limited to impoverished inner cities, there are segregated all-Black middle class or 

affluent suburban neighborhoods as well. Moreover, residential segregation exists 

for other minorities such as Hispanics and Asian Americans, but it is usually less 

profound than that for African Americans.  14   

This Greyhound bus stop provided separate but equal dining accommodations for African Americans 

during the 1950s.
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     Cultural fusion  is the goal of multiculturalism, whereby minority and majority 

groups come together to form an entirely new group. An example of cultural fusion 

occurred during the first part of the 20th century, when the predominant belief was 

that the United States was a cultural melting pot. The public became convinced that 

America should meld all of its unique cultures into one unifying ideology. This, 

people said, would eliminate racism, bigotry, discrimination, and intergroup conflict. 

However, as mentioned earlier, despite the use of the term in popular culture, it is a 

mistake to think of the United States as an ethnic mixing bowl. While there are 

superficial signs of fusion, more significant trends indicate that Americans think 

little of the contribution of subordinate groups.  
15

   

    Finally,  assimilation  is the process by which the subordinate group takes on 

the characteristics of the dominant group and is eventually accepted as part of that 

group. In the United States, assimilation is difficult because individuals must give 

up their cultural traditions to become a part of a different and often condescending 

culture. Members of minority groups often discover that even when they assimilate, 

the dominant culture still casts them in a secondary position. This leaves minority 

members in a position of marginality: They do not belong to the dominant culture 

nor are they accepted completely by their native one.  16   

      � Prejudice and Discrimination  
 Prejudice and discrimination are closely intertwined, so much so that people are 

likely to view them as the same thing. In reality they are quite distinct.    Prejudice    is 

a negative attitude toward certain people based solely on their membership in a par-

ticular group. Individuals are “pre-judged” on the basis of whatever undesirable 

characteristic the whole group is assumed to have.    Discrimination    refers to behav-

ior, particularly the unequal treatment of people because they are members of a 

particular group.  17   

    The relationship between prejudice and discrimination is complex. Although 

they are likely to go together, sometimes they do not, as Robert K. Merton, a soci-

ologist, demonstrated in the following typology. In fact, there are four different 

ways, or permutations, people may combine prejudice and discrimination. The first 

two are as follows:

      The unprejudiced nondiscriminator.  This permutation is the most desirable 

from the point of view of American political and social values. These 

individuals accept other racial or ethnic groups in both belief and 

practice. They embrace the idea of difference, of cultural diversity as a 

healthy concept, and do not try to impose their own cultural and social 

ideas on others.  

     The prejudiced discriminator.  An individual in this category has negative 

feelings toward a particular group or groups and translates these 

sentiments into unequal and negative treatment of people in that group. 

Examples include members of the Neo-Nazi party or Ku Klux Klan. 

White supremacists in general typically have strong attitudes against 

Blacks and other minority groups, and they advocate segregated schools 

and neighborhoods.    
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    These two types are relatively easy to understand and grasp. One is like a cultural 

Mr. Rogers, while the other is the most common when one thinks of people who dis-

criminate against others. Hate groups are smaller in size but intense in their feelings 

toward anyone other than people like themselves. More subtle forms of discrimination 

and prejudice emerge with the other two permutations. For instance,  the prejudiced 
nondiscriminator  is the type of person who might be called a closet bigot—someone 

who is prejudiced against members of some groups but does not translate these attitudes 

into discriminatory practices. A landlord, for example, may be prejudiced against Asian 

Americans yet still rents apartments to them because of laws forbidding housing dis-

crimination. Because there are now many laws against discrimination, the incidence of 

this kind of relationship between prejudice and discrimination is likely to decrease. 

    Perhaps the most difficult to grasp is  the unprejudiced discriminator . A person 

in this category treats members of some groups unequally not because they have any 

personal animosity toward them but because it is advantageous to do so.  18   In the 1970s, 

for example, it was common for real estate agents to engage in “steering” of minority 

clients. This involved efforts to convince minorities to buy homes in predominantly 

minority neighborhoods, as homeowners in all-White communities feared a decline in 

property values if African Americans moved in. Because real estate agents wanted 

return business from affluent Whites who would likely buy more property in the future, 

agents would try to avoid showing homes in some neighborhoods or highlight the 

advantages to a minority couple of living in a mixed community. This trend still con-

tinues as evidenced by a report by a civil rights organization in 2006.  19   

    While Merton’s typology helps us gain a better sense of the relationship 

between prejudice and discrimination, it does not account for what is referred to as 

   institutional discrimination    ,  the type of discrimination built into the structure of 

society. This is particularly distasteful because it is the type of mistreatment of cer-

tain groups whereby the people engaging in the behavior do not realize they are 

doing it. Further, people who engage in institutional discrimination might even think 

that they are treating everyone fairly. For example, at one time in the United States, 

many police departments and fire departments had height and weight requirements 

for their candidates. Because they treated all potential candidates similarly, civil 

service commissions felt that they did not discriminate against any particular group. 

However, what if the criteria were biased? What if a person’s height and weight had 

nothing to do with carrying out the duties and responsibilities of a police officer or 

firefighter? Obviously, women, Hispanics, Asians, and others were being systemati-

cally excluded from those jobs even though there was no legitimate reason for doing 

so. Institutional discrimination is dangerous because it can be deceptive and give the 

appearance that everyone is treated fairly. As a result of lawsuits, many police and 

fire departments were required to remove any criteria that were not clearly related to 

the performance of duty.  20     

  � Racism  
 What about racism? It is perhaps one of the most commonly used terms in the dis-

cussion of minority groups and is the basis for much of American social policy with 

regard to their treatment.    Racism    is the belief that people are divided into distinct 
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E N V I R O N M E N T A L  R A C I S M

A chemical manufacturing company wishes to relo-

cate its new factory in your small town. You ini-

tially think of the social and economic benefits that 

will accompany the relocation, including better 

schools and more jobs. However, the chemical waste 

produced by the company may have detrimental 

impacts on your community, including harmful 

impacts on the river in which you and your children 

swim and on the water you drink. You begin to real-

ize that you can’t enjoy the social and economic 

benefits without your health. Your initial optimism 

wanes, and you and your neighbors protest against 

the relocation of the company. The company offers 

financial incentives for all residents if permission to 

relocate is granted. The majority of your neighbors 

have little money; eventually they cease protesting 

and begin supporting the relocation.

 Historically, the United States and most other 

countries have shown considerable neglect of environ-

mental protection. Recent societal concerns regarding 

global warming have drawn attention to protecting the 

environment. Part of the neglect of the environment 

involved the underregulation of environmental waste 

sites. Perhaps the most famous incident of environ-

mental neglect is Love Canal, in Niagara Falls (N.Y.), 

where extensive dumping of hazardous waste led to 

numerous health problems among residents in the area 

in the 1970s.

 The location of hazardous waste sites has been 

controversial. For instance, ask yourself how you 

would feel if the federal government decided to place 

a hazardous waste site in your neighborhood.

Unfortunately for many minorities and lower-class 

citizens, hazardous waste sites have historically been 

placed in their neighborhoods. With limited financial 

and political power, poor minorities have dispropor-

tionately been the target of what is called “environ-

mental racism.” Environmental racism involves the 

underregulation of environmental laws and the dispro-

portionate placement of hazardous materials in minor-

ity neighborhoods. Similarly, “environmental justice” 

refers to attempts to treat all groups, regardless of 

race, ethnicity, or income, equally with regard to 

 environmental protection and laws. Efforts toward 

environmental justice also include meaningful involve-

ment on behalf of individuals who are potentially or 

currently affected by environmental harms.

 The environmental justice movement began in 

the 1960s during the Civil Rights Movement; how-

ever, it wasn’t until the 1990s that the federal govern-

ment took substantial action to correct injustices. The 

Office of Environmental Equity within the U.S. 

Environmental Protection (EPA) was created in 1992. 

In 1994 the name was changed to the Office of 

Environmental Justice. The federal government, spe-

cifically the EPA, has made notable progress in cor-

recting environmental injustices; however, there is still 

concern among researchers that the least powerful 

groups in society continue to be the target of harmful 

environmental underregulation.

hereditary groups that are innately different in their behavior and abilities.  21   This 

also means that groups can be ranked as superior or inferior on the basis of those 

abilities and behavior. The presumed superiority of some groups is used to legitimate 

the unequal distribution of resources as well as the mistreatment of groups thought 

to be inferior to other groups. Because these traits are innate, they are unchangeable, 

and those groups at the top are given their position by some sort of natural selection 

process. Evidence of superiority is found in the success of some groups’ abilities to 

gather economic, social, and political power. Consequently, members of a group 

who are not successful are used as examples of the group’s inferiority. 

    While inherently    ethnocentric    ,  which is the tendency to judge other cultures 

by the standards of our own, thinking that ours is superior,  22   racist thought is not 

confined to those groups in which the physical differences and social abilities are 
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distinct, such as the differences between Whites and Blacks in the United States. 

Rather, racist beliefs are those that describe any behavior that attributes hateful 

behavior or exploitation based on hereditary beliefs or justifications of superiority. 

In this way, racism is not confined to racial groups but can apply to any ethnic 

group as well. Racism can pertain to Italian Americans, French Canadians, Jewish 

Americans, or Polish Americans just as easily as it can apply to African Americans 

or Asian Americans. In light of this, some experts have called for omitting the term 

“racism” for the same reasons that the term “race” is too vague. Rather, these 

experts contend the use of the term    ethnicism    is more appropriate because racism 

applies to all types of ethnic groups.  23         

       �  Where Does Multiculturalism Fit into 
the Discussion?  

 At this point you may be confused about all the terms that define certain groups, and 

you may be wondering how they relate to the differences in arrests, sentences, and 

other aspects of the criminal justice process. You may even be wondering, as Rodney 

King once said, why we cannot seem to “just get along.” You might even wonder 

why we should be thinking about multiculturalism and why people in America have 

trouble living here. After all, shouldn’t people from different cultures simply adapt 

to our standards and culture? Is multiculturalism bad since it means there is no one 

standard to follow, or is it a good thing to be exposed to different perspectives on the 

same issues? After all, the world is a pretty boring place if everyone thinks, believes, 

and acts the same way. These are great questions and we will try to contrast this 

debate for you, although it is part of a much larger discussion. The remainder of this 

book highlights the issues stemming from the treatment of certain groups and how 

it impacts not only crime and criminal justice, but our time, energy, and resources 

dedicated to dealing with them. Thus, it is in everyone’s interest to at least know 

what the problems are, how extensively they affect people, and the predictions for 

solving them in the future. We hope that by the end of this text, you will have a 

greater understanding of these issues.  

 Is Multiculturalism in America a Good Thing? 
 While some experts argue that cultural diversity enhances the social harmony that 

exists in society, other experts contend that the diversity does not serve as a uniting 

point for Americans but, rather, is the source of racial tension and conflict. One of the 

challenges we face in the United States is the tendency to engage in  ethnocentrism—

Americans tend to believe that their culture is far superior to all other cultures in the 

world. Americans tend to be ethnocentric within their own borders as well, believing 

their group to be superior to all others. 

    On one hand, ethnocentrism can be a unifying mechanism, as was the case 

after the September 11, 2001, terrorist attacks on the World Trade Center and the 

Pentagon. As a result, most Americans united against the terrorists, and a strong 

sense of compassion and cohesion was created in the United States. However, at the 

same time, the September 11th attacks created problems when many Americans 
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began to believe that anyone who was from the 

Middle East (or even looked like they were from 

there) suddenly became suspected of being a 

terrorist. It is interesting to note that prior to 

9/11, racial profiling of African Americans by 

police officers was one of the most controversial 

topics in criminal justice. However, after the ter-

rorist attacks, the profiling of people of Middle 

Eastern descent appeared to be acceptable to 

many Americans. 

     Thus, the discussion of the value of    mul-
ticulturalism    ,  which can be defined in many 

ways but includes the embracing of cultural 

diversity, a willingness to coexist with people 

from different backgrounds and cultures, and 

the celebration of difference, centers on 

whether multiculturalism divides a society or 

unifies it.  

 Multiculturalism Divides People 
 In many countries, such as the United States, 

there exists a strong national identity or national 

character. This means that as Americans, people 

can identify with being part of the larger society. 

While there are people from many different 

backgrounds and preferences, there remains a 

theme that unites them. It is similar to baseball 

fans: People may support different teams and/or 

players, but they are all united by the love of the 

game. However, some people feel that as a society grows more diverse, that national 

character or identity loses its influence over people. This is especially true for people 

who are already afraid that the country’s character is being diluted for the sake of 

diversity and individualism. 

  Critics of multiculturalism argue that when a society becomes more heteroge-

neous, cultural standards, the very essence that gives a country its character and 

identity, begin to fall. They argue that in the interest of protecting different back-

grounds and abilities of its members, educational standards are reduced, resulting in 

a decline in talent and innovative thinking. Critics of multiculturalism also argue that 

this threatens the economic and political viability of the United States, as mediocrity 

becomes the norm rather than demanding excellence from everyone. Only when 

minority groups are taught to accept and validate the majority culture can any type 

of success be achieved. This is particularly important as the discussion turns to lan-

guage, one of the most important components of a country’s culture.  24   In sum, critics 

of multiculturalism argue that the celebration of cultural differences does little to 

foster a sense of cultural identity, leads to the reduction of important educational, 

economic, and political standards of accountability, and weakens the overall collec-

tive conscience or morality of a society.   

Acts such as the 

destruction of the World 

Trade Center towers led 

to the acceptability of 

some types of racial 

profi ling. 

mcn79948_ch01_001-023.indd Page 17  6/28/08  4:42:30 AM usermcn79948_ch01_001-023.indd Page 17  6/28/08  4:42:30 AM user /Volumes/202/MHSF047/MHSF047-01/Volumes/202/MHSF047/MHSF047-01



18 Part I An Introduction to Multiculturalism

 Multiculturalism Fosters Discrimination 
 A second and related area that critics of multiculturalism point to is that discrimina-

tion between groups is more likely in multicultural societies. As multiculturalism 

celebrates differences in backgrounds and experiences, it also segregates people into 

categories or groups. While the intended goal, of course, is to strengthen and validate 

minority groups and their values, attitudes, and belief systems, the result is that mak-

ing distinctions between groups may hasten hatred rather than appreciation of the 

differences between groups. At the very least, it creates a climate where inequality 

and discrimination based on membership in those groups is more likely. Critics of 

multiculturalism argue that if society attempts to reduce discrimination, prejudice, 

and inequality, such a reduction comes not by celebrating the differences but by 

galvanizing around the similarities. 

  Related to discrimination against minority groups is the problem of reverse 

discrimination. As societies attempt to remedy past mistakes in the treatment of 

minority groups, one solution is to have current members provide some sort of 

 restitution or compensation for deeds of the past. This form of payback can easily 

create a climate of tension rather than of restoration. An example of such practices 

includes programs like affirmative action, which were designed to remedy the his-

torical mistreatment of some groups by providing preferential treatment to the 

descendants of those groups. While the current practice of affirmative action is not 

what was originally intended, the result has led some people to feel they are being 

punished for something over which they had no control. In effect, they are being 

asked to remedy the behavior of their ancestors, and this breeds hostility rather than 

harmony and equality toward minority members. 

  Related to discriminatory treatment is the fact that multiculturalism also creates a 

climate in which minority groups can adopt a victim’s mentality. This means that as 

society calls for more equity and the fair distribution of economic, social, and political 

power, some minority group members may use that as a justification for failing to meet 

their responsibilities. For example, an individual or group might contend that the reason 

they have not found adequate employment is due to the legacy of slavery when, in fact, 

it is a result of their unwillingness to look for jobs. Such an attitude can cause even the 

most ardent defenders of past injustices to feel they are now being exploited.   

 Multiculturalism Prevents Equality 
 A third argument against multiculturalism is that it places too heavy an emphasis on 

the differences between groups compared to their similarities. This discourages 

assimilation by minority groups and encourages them to remain isolated from the 

larger society, which can result in people being less willing or able to get along with 

people from other ethnic, racial, or religious backgrounds. As isolationism increases, 

it leads certain groups to feel as though they need less from the larger society in 

terms of skills, talents, education, and opportunities. As a result, members do not 

pursue these opportunities and remain locked into certain professions or jobs and do 

not become upwardly mobile. This not only creates an ethnic distinction between 

minority groups and others, but also promotes class distinctions, which is significant 

because there are many experts who argue that social class, not race or ethnicity, is 

the key to achieving social, economic, and political equality.  25      
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 The Value of Multiculturalism 
 The preceding discussion can easily be taken out of context to mean that everyone 

should think, look, and act like everyone else, lest society go into a cultural tailspin 

that results in its destruction. Of course, there are challenges to living in a culturally 

diverse society, but this is a far cry from saying that unless we limit differences, we 

are doomed to an identity-less culture. 

    The other side of the debate about multiculturalism is that it creates a climate 

in which difference is not something to fear or reject as a bad thing—it actually 

promotes innovative thinking. Let’s face it: America is and continues to be a cultur-

ally diverse society. This leaves us with only a few options: to remove everyone who 

does not think, look, and act like the majority, which is unrealistic and socially dan-

gerous (e.g., who gets to decide?), or to find a way to use people’s different back-

grounds and talents to create a society that embraces these differences. While it can 

be tempting to sit around and complain about what’s bad about diversity, it is not 

constructive. Rather, the more productive way appears to be to accept that diversity 

exists and find ways to use it to society’s advantage. 

    In reality, there are many experts who believe that America’s national identity 

is the composition of a collection of regional and local cultures. What makes 

America unique, they say, is that while there may be something of a national identity, 

it is made up of so many different backgrounds and cultural preferences, to diminish 

certain parts would be virtually impossible. Perhaps more importantly, cultural 

diversity is central to the tenets of living in a democratic society. How can people 

claim to be free if they are constrained in terms of what they think and believe sim-

ply because it is different from what the majority think? Further, there is a historic 

precedent in this country for tolerating ethnic diversity. While we also have a history 

of the mistreatment of certain groups, we have, at least in theory, always accepted 

people from different cultures. 

    In its purest form, the arguments in favor of multiculturalism center on inte-

gration and social cohesion. While it is true that many Americans, especially those 

living in large American cities, can feel isolated and lacking in a sense of com-

munity, one of the things that binds people together is their commonality. One of 

those strands might be religion and another is ethnicity. Ethnic ancestry is said by 

some experts to give minorities a feeling of community—making ethnic identities 

a method by which a national identity can evolve. Thus, not only does ethnic group 

membership help individuals to feel more connected to their larger community, it 

also can bind them into a larger sense of what some call “peoplehood.” For 

example, a person with an Italian background might feel better connected to her 

neighbors if she lived near a neighborhood comprised mostly of Italian Americans, 

such as the Little Italy enclave in New York City. By being better integrated at a 

local level, the person might also begin to affiliate with other groups, such as the 

local Catholic Church, which further expands her circle and sense of identity. The 

person then begins to consider her place in the larger society as an American, 

which further stimulates her integration to the larger society. The process begins, 

however, at the micro level, where the person uses her cultural heritage as a start-

ing point to affiliate with others and to begin to feel as though her place in the 

world matters.  26   
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20 Part I An Introduction to Multiculturalism

    In the end, the process of multiculturalism has a host of implications for society. 

While at extremes it can become problematic, in this age of globalization in which every 

country is connected politically, socially, and economically to every other one, society 

in general will continue to diversify. This can be healthy growth, with Americans learn-

ing to celebrate differences and to evaluate others not on their differences but on their 

commonality, or Americans can fear change and differences and compartmentalize their 

lives because they feel threatened by some groups. The misuse of power or the tendency 

to exploit or take advantage of others begins with an initial perception of other groups. 

Many times, impressions of people are based on small bits of information or on stereo-

types of what is known about members of particular groups. 

    The next chapter discusses group dynamics and how we interpret people’s 

behavior, which influences our interactions with them. As we will see, and as will be 

shown in the subsequent chapters on the treatment of other minority groups in the 

criminal justice system, often our initial perceptions lead us to believe that certain 

groups have attitudes, values, and beliefs regardless of whether any evidence exists 

to verify that perception. Unfortunately, when such perceptions translate into social 

policy and judicial and police practices, or affect how juries decide facts of a case, 

the consequences are significant and can even be life-threatening for minorities. 

    For those students interested in criminology or the study of the causes of crime, 

many of the theories not only can be used to explain why a particular person engages 

in unlawful acts, but also can be understood in terms of the way minority groups are 

treated. That is, some theories argue that because they are exploited or denied oppor-

tunities to achieve success, some minority groups engage in criminal acts either to 

achieve some level of success (e.g., strain or disorganization theories) or out of frus-

tration for the way they have been identified by others (e.g., labeling theory). 

    Other theories offer insight into the way people’s perceptions influence their 

lack of understanding of cultural differences (e.g., cultural conflict theory) or argue 

that the person rejected mainstream society and made a poor choice when he or she 

decided to commit a crime (e.g., Hirschi and Gottfredson’s general theory of crime). 

Still other explanations for the involvement of minorities in the criminal justice sys-

tem may be due to the perceptions of minorities by participants in the system, such 

as the police, judges, or even the public when they serve as jurors. Thus, our goal in 

this text is not to contend that criminals are not responsible because they were 

oppressed or mistreated over the sweep of history nor to say that the criminal justice 

system is hopelessly racist. Rather, we believe that there are a host of factors that 

explain the trends in crime data, including racism and social history, and that these 

factors get us closer to understanding the interplay between crime, minorities, and 

criminal justice. 

    Do minorities get arrested because they commit more crimes? Maybe, but this 

could also be due to the fact that the police spend more time looking for criminals 

and that minorities fit the profile officers have been trained to identify. Do African 

Americans get different sentences for similar crimes as Whites? In some cases, but 

the reasons for that may not simply be that judges are racist and intentionally hand 

out tougher sentences because they do not like African Americans. Human behavior 

is very complex, and the reasons people act as they do are difficult to determine. 

Unlike other scientific disciplines, in which the laws regulating the universe have 

been discovered, social behavior remains a mystery in many ways. What is known 
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is that a variety of factors play into a person’s decision to engage in certain acts and 

that some of these factors have historical, economic, political, and social influences. 

As the next chapter describes, one of the most important factors in understanding 

social behavior is found in the way people communicate with each other. As you will 

see, interaction often consists of symbolic cues that must be interpreted correctly in 

order for communication to be effective. However, a crucial component in that pro-

cess is an understanding of the  meaning  of those cues and gestures. Misunderstandings, 

miscommunications, and preconceived ideas about what a person means not only are 

the basis of poor relationships, but also are at the heart of problems such as dis-

crimination, racism, and the mistreatment of certain groups. 

    One final important point is needed. Americans live in an information-

 saturated age. Scholars, reporters, practitioners, and the general public are much 

more educated about issues and problems than at any time in our history. As a result, 

they increasingly demand “proof” or “data” to support claims of a practice, a trend, 

the effectiveness of a particular strategy, or to justify a change in resource allocation. 

Consequently, researchers have spent a great deal of time studying the criminal jus-

tice system and the problems within it. 

    However, as you will see in some of the chapters, we use the most current data 

available to describe trends and patterns, but in some cases, the research is limited or 

dated. It may come as some surprise to students to learn that there are times when the 

information on a particular topic is sparse or has not been updated in recent years. 

This is particularly true with some government publications. However, know that we 

have reviewed the literature and what we offer is based on what is currently known.      

  Summary 
 The issue of race and ethnicity in the United States remains an important factor in 

understanding social interaction, relationships, and the fabric of American culture. 

While many people like to think that racism, discrimination, and prejudice are a thing 

of the past, there is ample evidence to suggest that these problems remain a critical 

component of social life. It is also the case that many people misunderstand or misuse 

certain terms when discussing race-related issues. This chapter outlined the way 

social scientists operationalize terms such as prejudice, discrimination, minority 

groups, racism, race, and ethnicity. It also explained how minority groups are created, 

how and why they are mistreated, and the debate about the value of multiculturalism 

in American society. On one hand, some experts believe that too diverse a society 

dilutes its national identity and the social cohesion that comes from people seeing the 

world similarly. On the other hand, multiculturalism celebrates people from different 

backgrounds and offers insight into human nature as well as how groups can coexist 

peacefully and equitably. For students of criminal justice, the treatment of minority 

groups is central to understanding how criminal behavior is understood and addressed 

as well as how the administration of justice affects people without power. Many of 

the theories offered explain how crime can be used in part to describe the motivation 

of some offenders, but they also are framed in light of criminals’ minority status. 

Thus, any discussion of crime in American society must contain some attention to the 

way certain groups are treated by the dominant culture. 
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 Key Terms   
collective conscience (p. 4)    

discrimination (p. 13)

ethnicism (p. 16)

ethnocentrism (p. 15)

genocide (p. 11)

heterogeneous societies (p. 5)

homogeneous societies (p. 4)

institutional discrimination (p. 14)

involuntary migration (p. 11)

melting pot (p. 4)

minority group (p. 7)

multiculturalism (p. 17)

neocolonialism (p. 11)

operationalization (p. 5)

prejudice (p. 13)

racism (p. 14)

social construction of race (p. 7)

voluntary migration (p. 11)

   Discussion Questions  
  1.    What role does diversity play in the strength of the collective conscience or 

morality of a society?  

  2.    Why is it so difficult to identify examples of institutional discrimination? If 

rules apply to everyone, shouldn’t that be enough to prevent unfair treatment? 

Can you give examples of institutional discrimination?  

  3.    Are Americans inherently ethnocentric? Do Americans always believe their 

culture is better than everyone else’s? Why or why not?  

  4.    Is multiculturalism really a bad thing, as some experts have suggested? Does it 

really dilute the “American identity”? Why or why not?    
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 Part of the problem with discrimination, prejudice, racism, and other forms of 

mistreatment of people is a result of a poor or limited understanding of the values, 

attitudes, and beliefs of the members of different groups. Limited or no contact 

with various groups can lead to stereotypical ideas about the motives, beliefs, and 

behaviors of these groups. Conversely, if the interaction that takes place between 

different groups tends to be negative, this can lead to problems in understanding 

behavior. Recall that in the first chapter we mentioned that a great deal of social 

interaction is ambiguous: We do not always know what people are thinking or 

intending; all we see is their behavior. This means that the lens with which we 

filter those actions becomes critical to how we understand and respond to their 

behavior. 

  An important thing to remember is that how people act may be misunder-

stood. Most of the time we are trying to convey a symbolic message with our 

words, facial expressions, and body language. However, there are a host of 

instances when what we want to convey and how that is interpreted are incongru-

ent or misunderstood. While we can easily understand the problems that occur 

when groups from different cultures interact, we should note that all of us have 

trouble at times interacting with each other, even those we know. We begin this 

chapter with recognition of the work of sociologist Erving Goffman, who undoubt-

edly changed the way we recognize and understand human interaction. His work 

helps us to understand the interactions between the criminal justice system and 

those who enter the system. 

     Group Dynamics, Communication, and 
Social Interaction  

  Chapter Objectives 

 After reading this chapter, you should be able to 

❖    Recognize Erving Goffman’s contribution to our 
understanding of social interaction. 

❖      Understand what constitutes a group. 

❖      Understand the basics of communication and the 
communication process. 

❖      Discuss the significance of verbal and nonverbal 
communication in the criminal justice 
system. 

❖      Identify the potential outcomes of minority–
nonminority interactions.    

C H A P T E R 2
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  �  Erving Goffman and the Nature of 
Social Interaction  

 In trying to explain the nature of social interaction, Erving Goffman, in his classic 

book  The Presentation of Self in Everyday Life  (1959), tried to shed light on the 

nature of social interaction, particularly in a group setting. In order to maintain a 

stable self-image, people perform for their social audiences. As a result of this inter-

est in performance Goffman focused on    dramaturgy   , or a view of social life as a 

series of dramatic performances like those performed on stage.  1   

    He assumed that when individuals interact, they want to present a certain sense 

of self that will be accepted by others. However, even as they present that self, actors 

are aware that members of the audience can disturb their performance. For that rea-

son actors need to control the audience, especially those behaviors or actions that 

might be disruptive. They hope that the sense of self they present will cause the audi-

ence to voluntarily act as the actors intend. Goffman characterizes this central inter-

est as  impression management,  which involves techniques that actors use to maintain 

certain impressions in the face of problems they are likely to encounter and methods 

they use to cope with the problems. 

    Following this analogy, Goffman spoke of a “front stage,” as compared to a 

“backstage.” The front stage is that part of the performance that generally functions in 

rather fixed and general ways to define the situation for those who observe the perfor-

mance. Several key components of the front stage include    setting   , which refers to the 

physical scene that ordinarily must be there if the actors are to perform. For instance, a 

correctional officer requires a prison, just like an ice skater needs ice.    Personal fronts    

consist of those items of equipment that the audience identifies with the performers and 

expects them to carry with them onto the setting. For instance, a police officer is 

expected to wear a uniform and carry weapons, much as a surgeon is expected to dress 

in a medical gown and have certain instruments. Pertinent to one’s personal front are 

appearance and manner.    Appearance    includes those items that tell us the performer’s 

social status (e.g., the police officer’s uniform).    Manner    tells the audience what sort of 

role the performer expects to play in the situation (e.g., physical mannerisms, demeanor). 

A brusque manner and a meek manner may indicate quite different kinds of perfor-

mance. In general, we expect appearance and manner to be consistent. 

    Goffman’s most interesting insights lie in the domain of the interaction. 

Goffman argued that because people generally try to present an idealized picture of 

themselves in their front stage performances, they inevitably feel that they must 

hide things in their performance. Accordingly, he also discussed a “backstage,” 

which is usually adjacent to the front stage, but it is also cut off from it. Performers 

expect that no members of their front audience will appear in the back. For instance, 

roll call in a police department is often conducted behind the scenes, away from the 

public. The information shared during roll call is typically reserved for police offi-

cers and consists of brief training periods and briefings on issues such as crime 

problems and community concerns. Officers tend to view roll call as “their time” 

away from the public. The backstage involves several processes, including  

   1.       Concealing secret pleasures   , which includes activities engaged in prior to 

the performance or in past lives that are incompatible with their performance. 
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For instance, a judge may wish to prevent others from knowing that he uses 

recreational drugs.  

   2.       Concealing errors    that have been made in the preparation of the performance 

as well as steps that have been taken to correct these errors. For example, a 

police officer may seek to hide the fact that she wrongfully stopped someone.  

   3.       Showing only the end product    and concealing the process of producing it. 

Officers may wrongfully stop someone, but justify the stop upon finding 

illegal drugs.  2     

    Goffman also argued that the audiences themselves may try to cope with the 

falsity so as not to shatter their idealized image of the actor. This reveals the interac-

tional character of all performances. A successful performance depends on the 

involvement of all parties. Actors also try to make sure that all parts of any perfor-

mance blend together. In some cases a single flaw can disrupt a performance. 

However, performances vary in the amount of consistency required. For instance, a 

slip by a priest on a sacred occasion would be very disruptive, but a taxi driver mak-

ing a wrong turn wouldn’t damage his or her overall performance.  

 Impression Management 
 Goffman closed  The Presentation of Self in Everyday Life  with some additional 

insights on the art of impression management (IM). In general, IM is oriented to 

guarding against a series of unexpected actions, such as unintended gestures and 

inopportune intrusions, as well as intended actions such as making a scene. 

Goffman was interested in the various methods of dealing with such problems. 

Two important components of IM are dramaturgical discipline and dramaturgical 

circumspection.    Dramaturgical discipline    is defined as concise preparation of 

the performance. This includes such things as having the presence of mind to 

avoid slips, maintaining self-control, and managing facial expressions and the 

tone of voice of one’s performance. Related to this is    dramaturgical circum-
spection    ,  which involves the logistical planning involved in carrying out the 

performance. Examples include planning for emergencies, making only brief 

appearances (which limits the potential mistakes and errors), and preventing audi-

ences access to private information (which might be used to discredit the perfor-

mance in some way).  3   

    One of Goffman’s most interesting books is  Stigma  (1963). He was inter-

ested in the gap between what a person ought to be, or what he calls “virtual social 

identity,” and what a person actually is, or “actual social identity.” Anyone who has 

a gap between these two identities is “stigmatized.” The book focuses on the dra-

maturgical interaction between stigmatized people and “normals.”  4   The nature of 

that interaction depends on which of the two types of stigma an individual pos-

sesses. In the case of    discredited stigma   , the actor assumes that the differences 

are known by the audience members or are evident to them. An example is a 

paraplegic or someone who has lost a limb. Here the dramaturgical problem is how 

to hide the fact of the obvious stigma and demonstrate that the person is just like 

everyone else. The IM techniques here are called “covering,” often accomplished 

by “proving” the person can do everything a normal person can do. In the case of 
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someone confined to a wheelchair, the person may go to great lengths to demon-

strate independence. 

    A    discreditable stigma    is one in which the differences are neither known by 

audience members nor perceivable by them. An example might be a homosexual trying 

to hide his sexual orientation in a heterosexual environment. This is often referred to as 

“passing,” as in passing oneself off as something the person is not. For someone with a 

discredited stigma, the basic dramaturgical problem is managing tension produced by 

the fact that people know of the problem. A problem for someone with a discreditable 

stigma is managing information so that the problem remains unknown to the audience. 

    Goffman devotes much of  Stigma  to people with obvious, often grotesque stig-

mas. However, as the book unfolds, one begins to realize that Goffman is really say-

ing that we are all stigmatized at one time or another or in one setting or another. His 

examples include Jews “passing” in a predominantly Christian community, the obese 

person in a group of people of normal weight, and the individual who has lied about 

his past and must be constantly sure that the audience does not learn of his history. 

    The significance of Goffman’s work is found in the nature of social interac-

tion. We spend a great deal of time trying to present ourselves in a much more favor-

able light, and we tend to evaluate people on the basis of how  they  present themselves. 

It should be obvious, then, that many of our interactions are not smooth or successful 

because we are using very little information with which to determine who someone 

really is. It is also the case that we make mistakes in evaluating others that can have 

serious consequences for some individuals.  5      

  �  Social Interaction and the Criminal 
Justice System  

 In light of Goffman’s account of social interaction, consider the following scenario 

as it relates to the criminal justice system:

  A young, African American man is escorted into a courtroom for his initial appearance, 

dressed in state-issued attire (i.e., prison garb). Handcuffed and shackled, the young 

man appears before a judge who informs him of his rights and the charges against 

him. The young man discouragingly listens with his head down, staring at the ground 

as the judge reads the charges. The judge begins to get frustrated by the suspect’s 

seeming disinterest in the proceedings and suggests that the individual “look the 

court in the eye.” The young man grudgingly lifts his head and looks at the agitated 

judge. “Your disinterest in this case reflects your apparent disinterest in the law,” says 

the judge. He adds: “I’ve read you your rights and informed you of the charges 

against you. I suggest you take things seriously or you’ll find yourself spending a 

good portion of your life in state prison.” 

     This account of one man’s experience in a courtroom exemplifies the power of verbal 

and nonverbal communication in today’s criminal justice system. Let’s deconstruct this 

situation to identify the presumptions made by the two participants. We’ll begin with 

the presence of a young, African American male in the courtroom. In his book  The Rich 
Get Richer and the Poor Get Prison,  Jeffrey Reiman discusses how, despite the more 

severe harms resulting from the actions of white-collar offenders, society recognizes 

young, urban, poor, African American males as the “typical criminal.” Reiman notes 
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that the image of the typical criminal, who instills 

fear in most law-abiding Americans, is created 

and perpetuated by government practices (e.g., 

focusing on street crime) and media and govern-

ment reports suggesting that this group commits 

an unreasonable amount of crime.  6   The individual 

entering the court in our scenario undoubtedly fits 

the mold of the “typical criminal.” 

    The individual in our scenario enters the 

court handcuffed and shackled in state-issued 

attire. This look, fitting for a dangerous indi-

vidual who could violently react in a moment’s 

notice, is ascribed to an individual who is 

legally “innocent until proven guilty.” Remove 

yourself from this situation and consider walk-

ing around the general public, for instance in a 

mall, dressed as the young man in our example. 

What impressions would the public have of 

you? Would they recognize you as “innocent”? 

On the other hand, do we want allegedly violent 

individuals to remain unconstrained in a stress-

ful environment such as the courtroom? Needless 

to say, the appearance of many who enter our 

courts suggests they are indeed guilty as opposed 

to “innocent until proven guilty.” 

    We could also question the accuracy of the 

judge’s belief that the suspect was disinterested in 

the case, and ultimately the law, simply because 

he was not making eye contact with the judge. 

The significance of multicultural studies is evi-

dent in this particular exchange, as it is possible that the suspect was showing the judge 

respect by  not  looking him in the eye. It is considered rude in some cultures (e.g., in 

many Asian cultures) to look someone in the eye, and some cultures consider it 

respectful to maintain limited eye contact. Americans, however, view eye contact as a 

sign of respect. For instance, Americans maintain almost three times as much eye 

contact as Japanese persons.  7   The judge was clearly speculating and engaging in an 

ethnocentric manner when commenting on the motives behind the suspect’s behavior. 

As you will recall from Chapter 1, ethnocentrism involves believing that one’s culture 

or group is superior to others.  8   The judge seemingly interpreted the suspect’s behavior 

according to personal cultural beliefs, which is not uncommon. Sociologist Robert 

Young suggests, “Precisely because everyday patterns of behavior are culture specific, 

culture serves the function of binding us to those who share our culture and alienating 

us from those who do not.” He adds, “Those who are part of the same culture will tend 

to behave in similar ways and have tastes and preferences similar to each other and at 

the same time different from those of different cultural backgrounds.”  9   

    The situation in our scenario could be interpreted differently from the perspective 

of the judge. For instance, the judge is likely familiar with nonverbal communication 

The American public’s 

perception of the criminal 

population is biased 

towards African 

Americans.
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given the amount of time judges spend interacting with various individuals in a court-

room. It is possible that judges can, with accuracy, recognize the differences between 

cultural practices and disinterest. It is also possible for judges to misinterpret actions. 

Further, should we expect the judge to understand all cultures and respond to each, or 

should the judge expect all who enter the courtroom to conform to the culture the judge 

finds most appealing? Responding to each culture requires judges (and all criminal 

justice practitioners) to familiarize themselves with, and accept, the many cultural back-

grounds of the people who enter our criminal justice system. While we hope that we 

can reach complete understanding and acceptance of cultural differences, the limitations 

of human behavior regularly enter into criminal justice practices and lead to differential 

treatment of various groups. Recognizing and responding to the expectation of one 

cultural community often leads us to violate the expectations of another.  10   Finding com-

mon ground can be difficult. 

    The same challenges and opportunities for misinterpretation, or miscommuni-

cation, discussed in our scenario could easily be applied to all facets of criminal 

justice. We could easily replace the courtroom scenario with a police officer reacting 

notably punitively upon encountering a group of young adults who don’t speak 

English—or with a prison officer who fails to respect the rights of prisoners by dis-

rupting the privacy of those who wish to pray several times a day. To understand our 

criminal justice system, we must recognize that the system is composed of individu-

als who act within specific guidelines established by individuals.   

�   The Criminal Justice “System”?  
 The compilation of practices that involve identifying and responding to crime and 

delinquency is often termed a “system.” Some experts argue that our criminal justice 

system is indeed a true system in its current form, although it may not be a fine-tuned 

system. In other words, our system does something . . . , maybe not the most effec-

tive thing, but something. Others suggest it is a fine-tuned system. Still others sug-

gest it is not a system at all. In light of accepted definitions of the term “system,” 

which includes mention of terms such as “correlation,” “coordination,” and “orderly,” 

our system of justice looks nothing like a system. Our decentralized practice of dis-

pensing criminal justice often results in uncorrelated, uncoordinated practices at 

local, county, state, and federal levels. While there is greater cooperation and cor-

relation among the levels of criminal justice practices today than there has ever been, 

much work remains before we could call ours a true system. 

    On paper our system of justice seems well designed and well planned 

( Figure 2.1  depicts the steps of the criminal justice system). One merely needs to 

examine the recorded steps of the criminal justice system to see that protocol is in 

place for those accused and convicted of breaking the law. Simply using the term 

“system” conjures images of a smoothly working entity that encounters problematic 

situations on rare occasions and maintains proper corrective actions for mishaps. 

One typically thinks of material objects as systems (e.g., an automobile or an air 

conditioning unit), which typically function in a more mechanical, predictable man-

ner than does an abstract system composed of individuals. The fact that our system 

of criminal justice is decentralized and composed of human interactions provides 

several challenges for those who believe it is a true system. 
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      The effectiveness of the system, despite how fluid it looks on paper, is influ-

enced by human practices. Humans participate on both sides of the law in the 

criminal justice system. Accordingly, the system is vulnerable to limitations and/or 

problems associated with human behavior. To clarify, it is often asked whether or 

not the criminal justice system is racist or biased. The answer, clear and simple, is 

“no.” The system,  as diagrammed,  does not have arrows pointing one way for 

minorities and another way for nonminorities. The system does not formally treat 

groups differently. However, humans create laws that are then enforced by police 
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FIGURE 2.1 The Sequence of Events in the Criminal Justice System
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officers and interpreted by courtroom personnel and enforced again by corrections 

personnel. Individuals influence how justice is determined throughout these and 

related processes. The system is not biased. Some individuals impacting the sys-

tem are biased. Fortunately, their impact is not as strong as it once was because 

one could make a strong argument that today’s criminal justice system is more 

culturally sensitive than at any time in history. 

    Biases in criminal justice hamper the effectiveness of the system and can result 

in injustices. Injustices have been abundant in the criminal justice system, as evidenced 
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in the U.S. Supreme Court’s landmark decision in the 1972 case  Furman v. Georgia .  
11

   

In  Furman,  the Court ruled that the death penalty, as it was being administered, con-

stituted cruel and unusual punishment and was in violation of the Eighth and Fourteenth 

amendments. The majority of justices ruled that the procedures used at that time in 

applying the death penalty were arbitrary and unfair. The Court didn’t rule that death 

as punishment in and of itself was unfair; instead, the Court found problems with the 

manners in which the penalty was being applied. Thirty-five states introduced new 

capital punishment statutes following  Furman . As evidenced, the criminal justice sys-

tem often takes steps to correct injustices. Other examples of corrective actions include 

the introduction of truth-in-sentencing laws, mandatory-minimum sentencing prac-

tices, and the use of sentencing guidelines. Nevertheless, the introduction of these 

actions demonstrates that the system occasionally needs corrective action given the 

differential treatment of groups, although some critics of the criminal justice system 

have questioned the fairness involved in each of these “corrective” approaches and 

sentencing practices in general.  12   Criminal justice policies have both direct and indi-

rect impacts on the daily lives of ethnic and racial groups.  13   

    Just how do humans  prevent  the criminal justice system from operating as a true 

system? One primary obstacle in producing a bias-free criminal justice system occurs 

when people misunderstand the varied cultural backgrounds of those entering and 

working in the system. How does the multicultural society in which we live impact 

simple, everyday exchanges between individuals, specifically within the criminal 

justice system? The remainder of this chapter addresses this question and others by 

specifically focusing on three critical topics: “groups,” “communication,” and “social 

interaction and multiculturalism.” Comprehension of this material helps set the stage 

for the discussions in the chapters that follow. These issues clearly relate to one 

another and help to explain how the criminal justice system is not necessarily a 

smooth-functioning system, per se, as much as it is a behemoth entity filled with 

justice-seeking personnel, the accused, and the convicted. This chapter will help you 

understand how and why multiculturalism is one of the most controversial issues 

within criminal justice.   

�   Groups  
 We all belong to groups. Whether it’s our family, our close network of friends, a 

church group, an athletic group, or whatever, we all associate with other individuals 

in varying contexts. Participants in the criminal justice system are not different. We 

categorize into groups those who engage in criminal justice, whether it is police 

officers, prosecutors, prison wardens, or the like. Yet, what specifically constitutes a 

group and what factors influence group behavior? Are the students who sit in the 

back of the classroom considered a group? Are the three individuals communicating 

with each other as they walk out of a department store a group? 

      What Constitutes a Group? 
 Prominent among the varied definitions of groups include references to group size, 

whether or not there exists interdependence of members, group identity, the group 

goals, and group structure.  14   
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 Chapter 2 Group Dynamics, Communication, and Social Interaction 33

    Sociologists Linda Lindsey and Stephen Beach define a    social group    as two 

or more individuals “who regularly interact and feel some sense of solidarity or 

common identity. People in groups normally share some values and norms and 

often work to achieve common goals.”  15   Other researchers suggest that groups must 

have three members. For instance, Joann Keyton, a professor of communication 

studies, notes that a group must have, at minimum, three members, for the primary 

reasons of (1) providing the opportunity for members to establish coalitions in 

which two members side against the third, (2) enabling the opportunity for hidden 

communication to take place, and (3) determining how roles are assigned.  16   

Regardless of the minimum size of groups, the maximum size of a group is depen-

dent on the context of the group. For instance, athletic teams are limited to a set 

number of participants, whereas some groups (e.g., pro-environmental groups) seek 

all the support they can muster. The appropriate size of a group is largely deter-

mined by the group’s ability to achieve its goals.  17   

    Interdependence of members is also vital to establishing a group. Members of 

a group must rely on group or individual actions for the group to accomplish its 

task(s). People join groups for two primary reasons: (1) to enjoy the company of 

others and to avoid loneliness and (2) to accomplish goals unattainable individu-

ally.  18   Group members rely on one another for direction, support, and interaction. 

Groups must also include an identity through which members identify themselves. 

Group members who identify with one another and the group’s goals accept the 

values and norms of the group, which subsequently increases the motivations and 

abilities of group members to interact and proceed effectively. 

    The final characteristics central to the definition of groups are group goals and 

group structure. As the name suggests,    group goals    are agreed-upon tasks or 

Cross-cultural relations have improved as the United States has become increasingly tolerant of diversity.
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activities that the group seeks to complete or accomplish. Goals are varied in nature 

(e.g., short-term vs. long-term; financial vs. nonfinancial), and not all members of 

the group have to appreciate the goal. However, there must be a shared understand-

ing of the goal, and group members must perceive it as being worthwhile.  
19

   Groups 

must also involve structure, which can be informal (e.g., classmates) or formal (e.g., 

a police department).    Group structure   , which is largely determined by group roles, 

typically evolves in accord with, or from, group norms and rules.  
20

   The structure is 

vulnerable to change as norms, goals, and other factors impacting the group change. 

 Table 2.1  summarizes the characteristics of a group.    

     As noted, groups come in all sizes and shapes, and there is some subjectivity in 

determining a group. Often, we hear of “group member counts,” which are sometimes 

used to gauge support for a particular group and its goal(s). However, simple counts 

do not suggest that all who are counted are active members of the group. Subjectivity 

enters when one makes determinations of group membership, for instance, through 

members paying dues, being active participants, or being listed on a current roster. 

    Subgroups often emerge as groups become larger and group goals become 

distorted. Subgroups, or factions of group members that exist within the larger 

group, sometimes emerge and maintain the possibility of breaking off from the 

larger group to form an independent group. The existence of subgroups can both 

help and hinder the larger group as goals are sometimes more easily achieved when 

individuals work together with limited input and interference. Subgroups, however, 

may ultimately detach from the larger group, for instance, if they believe their iden-

tity or goals differ significantly from those of the larger group or if the subgroup is 

not receptive to direction from the larger group.   

 Groups in the Criminal Justice System 
 Given the elements necessary for the existence of a group, what groups exist within 

the criminal justice system? To be sure, there are many groups existing at various 

levels working toward different goals. For starters, we could loosely identify the 

nearly 2.4 million individuals working in our nation’s justice system as a group, 

which has the ultimate goal of ensuring justice.  21   We could also recognize each 

component of the criminal justice system as a group (i.e., police, courts, and correc-

tions), and further identify groups as we observe different levels of justice (e.g., 

local, state, and federal). We could take it further to group individuals working par-

ticular beats, in particular courtrooms, or in specific cellblocks. 

TABLE 2.1

   C haracteristics of Groups

  Group size     

  Interdependence of members    

  Group identity    

  Group goal    

  Group structure    
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    An example of a group within the criminal justice system is the    courtroom 
workgroup   , a group of individuals who work on a regular basis in a courtroom setting. 

The familiarity of courtroom personnel contributes to the local legal culture in the 

sense that there’s a shared understanding of norms, practices, and expectations among 

courtroom practitioners. The courtroom workgroup emerges as individuals, including 

judges, prosecutors, and defense attorneys, who work within a jurisdiction come to 

understand and anticipate particular behaviors from other members of the workgroup. 

For instance, those regularly acting within a courtroom typically have a clear under-

standing of the “   going rate   ,” or the penalties one can expect to be associated with 

particular offenses. A defense attorney can share with his or her client any information 

culled from previous interactions with other members of the workgroup. In turn, sus-

pects have an understanding of what to expect upon entering the courtroom. Among 

other things, the familiarity among members of the courtroom workgroup helps plea 

bargain negotiations, which is typical of proceedings in the courtroom as over 90% of 

criminal cases are resolved in state courts via a plea agreement.  22   

    Recognition of suspects as members of particular groups undoubtedly affects 

criminal justice practices, as identified in the criminal justice research literature and 

throughout this book. While suspects in general do not meet the criteria of the defi-

nition of a group, primarily due to the lack of cohesiveness or organization of sus-

pects, they undoubtedly belong to some group (e.g., based on affiliation with a gang 

membership or a culture-based group) and are typically pre-judged and treated in 

various manners in the criminal justice system.    

  � Communication  
 Communication is at the core of human interaction. It guides, conveys, directs, sug-

gests, and so on. Effective communication is vital to the effective functioning of any 

group, and it has saved more than one police and correctional officer’s life. 

Communication is perhaps the most important, yet often overlooked, aspect of the 

criminal justice system. Take, for instance, a police officer who bases her decision 

to draw and shoot her firearm on interpersonal communication. Consider the prison 

officer who interprets an inmate’s behavior as unruly and proceeds to forcefully 

remove the inmate from his cell. With regard to parole, criminal justice author/editor 

Marsha Bailey suggests, “In dealing with Hispanic offenders, parole officers should 

be direct and to the point when instructing, and should expect to see more reaction 

from parolees [as] Hispanics generally are more immediate and vocal in communi-

cation; sometimes the dialogue sounds more intimidating than it really is.”  23   

Miscommunication is the basis for some interpersonal conflict and the cause for 

some criminal injustice. 

    Communication comes in two forms: verbal and nonverbal. Verbal communi-

cation consists of the words we speak. Nonverbal communication entails all nonvo-

cal acts that convey a message. The judge in the scenario at the beginning of this 

chapter based his assumptions of the suspect upon nonverbal cues and offered his 

input via verbal communication. The visible power differential in the courtroom, for 

example, with the judge dressed in a robe and sitting above the courtroom actors, is 

also a form of nonverbal communication (e.g., the judge expects respect). 
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    The Communication Process 
 To understand the impact of communication in the criminal justice system, one 

could deconstruct the communication process. Deconstructing verbal communica-

tion provides a starting point for understanding nonverbal communication. 

Understanding verbal communication begins with the thought process of the indi-

vidual sending the verbal message (the sender). At the most basic level, the sender 

interprets or analyzes a situation and generates thoughts. Part of the interpretation 

and analysis involves determining what message the sender wishes to transmit and 

how he or she wishes to send it. There is a filter involved as we all sometimes think 

about saying things, yet refrain from doing so. Some of us have a more restrictive or 

porous filter than others, which explains why some folks are quiet, others speak their 

mind, and some are constantly putting their foot in their mouth. 

    Once the message is created in the sender’s mind, the individual targets others 

(receivers) whom he or she wishes to hear the message. Sometimes we wish to con-

vey a message to some individuals present, yet exclude others from the message, 

which is why we sometimes whisper or speak coyly. Upon locating proper targets, 

the sender conveys the message via some channel, typically either verbally or in 

writing. Failing to properly organize thoughts has prompted many misunderstand-

ings and controversies. Aside from the spoken words, the pitch and tone of a verbal 

message certainly influence verbal communication. 

D O N  I M U S ’  C O N T R O V E R S I A L 
C O M M E N T S

 I n April 2007, popular radio talk-show host Don 

Imus was featured on the cover of  Time  magazine 

with a note over his mouth stating “Who Can Say 

What?” Imus received the attention after he was fired 

by CBS Radio following his controversial on-air com-

ments regarding the Rutgers University women’s bas-

ketball team. As a member of the National Broadcaster 

Hall of Fame and once named by  Time  magazine as 

one of the “25 Most Influential People in America,” 

Imus referred to the female basketball team players as 

“some nappy-headed hos” on April 4, a day after the 

team competed for the national championship. The 

comments generated reaction across the country, par-

ticularly among females and minority-interest groups. 

  Don Imus has had a long, successful career in 

radio talk. He generated substantial profits for CBS 

and has raised over $40 million for various causes. His 

comments, however, instigated significant backlash 

and led to the cancellation of his radio show. Sponsors 

of his show such as General Motors, Proctor & 

Gamble, Staples, and American Express withdrew 

their sponsorship following the comments. Prominent 

leaders in the African American community and vari-

ous women’s rights groups voiced their concern and 

were significantly influential in Imus’ demise. African 

American leader Al Sharpton spoke for many con-

cerned leaders and citizens when he called the com-

ments racist and sexist.  24   

  Don Imus met with the Rutgers team members 

and apologized. The players and coach accepted his 

apology, yet noted that the forgiving period will take 

some time. Imus’ comments demonstrate the power of 

communication. Don Imus is not alone among radio 

talk-show hosts or, more generally, members of the 

media who have failed to accept diversity and demon-

strate tolerance. His offensive remarks cannot be mis-

interpreted and came at a time when censorship in the 

media is of concern and the need for tolerance is an 

even greater concern. His actions, at the very least, 

demonstrate that even professional communicators, 

who have spent much of their lives communicating, 

sometimes verbally incite anger, hate, and hurt. 
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   Receivers encode the message through 

receiving, interpreting, and analyzing the mes-

sage. Proper listening is key to verbal communi-

cation. Although the act of hearing is physical in 

nature, listening is a mental exercise. Effective 

listeners often maintain the ability to lead the 

conversation. Americans, however, are not effec-

tive listeners, as they tend to talk more than they 

listen.  
25

   

       Upon hearing and listening to the mes-

sage, receivers generate a response regarding 

how they received, interpreted, and understood 

the message. For instance, the message could 

generate a series of verbal and nonverbal reac-

tions, including a return message, smile, frown, 

punch, and/or gunshot. The communication pro-

cess continues until one or all participants find a 

suitable point for conclusion. Of particular 

importance in this exchange are one’s ability to 

generate thoughts into words or actions (includ-

ing the filtering process) and the ability of others to receive, interpret, and adequately 

respond to the message. Former President Ronald Reagan was deemed the “Great 

Communicator” for his ability to inspire many with his words and actions.  Figure 2.2  

depicts the communication process. 

     Nonverbal Communication 
 Nonverbal communication also involves reception, interpretation, and reaction. One 

merely needs to view commercial advertising to understand the power of nonverbal 

communication and symbolic cues. Advertisements including people driving vehi-

cles in idealistic environments or individuals drinking beer on an exotic island sug-

gest to consumers that purchase of a particular product will enable them to live such 

lifestyles. Much research and consideration goes into commercial advertising, so at 

some point during the advertising development phase a marketing group determined 

that nonverbal cues such as a hammock and a beach would entice consumers to drink 

their client’s beer. 

Effective communication 

requires effective listening.

Sender
Message

Interference
Receiver

Feedback

FIGURE 2.2 The Communication Process
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38 Part I An Introduction to Multiculturalism

    Nonverbal cues such as clothing, body posture, eye contact, and physical 

aggression are significant forms of communication that generate and dictate much 

action within the criminal justice system. Nonverbal communication begins with the 

nonverbal message transmitted by a sender, which can be in the form of body move-

ments, facial expressions, and gestures. The message is then received and interpreted 

by the receiver, who evaluates the message and sender and reacts. Similar to verbal 

communication, the message being sent isn’t always the message received. 

    Interpretation and analyses of nonverbal communication pose particular 

obstacles due to the greater amount of subjectivity involved, especially since a non-

verbal message isn’t being directly conveyed like verbal exchanges. This obstacle is 

evident in the earlier scenario when the judge interprets the suspect’s behavior of 

failing to make eye contact as a sign of disrespect. The significance of nonverbal 

cues is also recognized in police departments that use a    continuum of force    to guide 

officer decision-making when encountering potentially violent situations. Officers 

are expected to consider the continuum of force in their attempts to adequately inter-

pret and respond to suspect behavior. For instance, officers are legally permitted to 

use deadly force only when they perceive suspects as posing deadly threats to the 

officer and/or others. The perception aspect of the laws surrounding deadly force 

involves officers interpreting nonverbal (and sometimes verbal) cues. Failure to react 

accordingly could result in death(s), civil and criminal litigation, and the officer’s 

dismissal from the force. 

    Of particular importance in any discussion of communication are kinesics, 

vocalics, and proxemics.  26      Kinesics    refers to body language, including gestures, 

facial expressions, eye behavior, and body movements.    Vocalics   , or paralanguage, 

refers to vocal characteristics such as inflection, tone, accent, rate, pitch, volume, 

and vocal interrupters.    Proxemics    refers to the space between the communicator and 

his or her audience. The actions within the criminal justice system take place at all 

levels of space. For instance, police officers are sometimes required to physically 

detain suspects through invasion of the individual’s intimate space, while communi-

cations between prison officers and prisoners may occur within personal space. 

Judges sitting in a courtroom typically conduct business from a public distance. The 

varying levels of acceptable or expected interaction among cultures sometimes leads 

to misunderstandings and perhaps violence between criminal justice practitioners 

and the individuals they encounter. 

    Perhaps you’ll recall scenes from the television show  Seinfeld  that used issues 

pertaining to vocalics and proxemics as part of the humor. One scene involved a 

guest character who was deemed a “soft talker” (nobody can hear her when she 

speaks), and the other scene involved a “close talker” who continuously invaded the 

receiver’s intimate space when speaking.   

 Obstacles Affecting Communication 
 Many obstacles exist in the communication process, as effective communication 

involves an expectation that all parties clearly understand each other. One must bear 

in mind that we often use words, which are human creations, to convey a message 

and rely on the perception of others to correctly interpret the message. The meanings 

of words exist in people, not in the actual spoken words.  27   
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       Perception    refers to the act of becoming aware or apprehending something via 

the senses. As such, word selection is vital to effective communication as there is an 

assumption that all receivers have the same interpretation of the word. For instance, 

individuals, specifically suspects, are sometimes deemed “dangerous” or “threaten-

ing.” Such a classification generally prompts a rapid, punitive response; yet, we must 

ask several questions before we act rashly. For instance, we must ask, “How are they 

dangerous?” and “To whom are they dangerous or threatening?” For example, there 

was a great sense of insecurity in the United States following the terrorist attacks of 

September 11, 2001. In response, the criteria for perceptions of “dangerous” and 

“threatening” differed following the attacks, and it is argued that a substantial num-

ber of individuals were inaccurately deemed “dangerous.” Ethnic profiling has 

become increasingly recognized in the United States since the attacks.  28   

    Prominent among the obstacles involved in communication is the fact that the 

human body is limited in its intake capacity, and interference can certainly play a 

role in miscommunication. The limited capacity of the human brain prevents us from 

fully ingesting and interpreting all societal cues.  29   Physical challenges such as color 

blindness, deafness, blindness, and speech impairments also restrict successful com-

munication. 

    Of particular significance to criminal justice is the expectation that conveyed 

messages will be received and interpreted in the proper context. The multicultural 

society in which we live poses significant challenges given the numerous languages 

spoken and the varied values, beliefs, expectations, and interactions of individuals 

from various cultures. The ability to speak a second (or third) language is becoming 

increasingly important for criminal justice professionals, particularly since lan-

guage is a primary identifying feature of a culture.  30    Table 2.2  depicts results from 

the U.S. Census Bureau’s survey of the languages spoken in U.S. households.    

         Source: U.S. Census Bureau, 2005 American Community Survey 

TABLE 2.2 

Language Spoken at Home in the United States, 2005  

 Language     Total  

  Population age 5 years and older    268,110,961 

 Speak only English    80.6%  

 Speak a language other than English    19.4%  

     

 Speak a language other than English     51,934,850 

 Spanish or Spanish Creole   62.0% 

 Other Indo-European languages   19.1% 

 Asian and Pacifi c Island languages   15.0% 

 Other languages    4.0%   
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40 Part I An Introduction to Multiculturalism

     The limitations inherent in communication are sometimes addressed through 

restating or reemphasizing the message, as we often hear senders state, “Let me 

clarify . . . ,” or “Put simply . . . ,” or “For example . . . .” Understanding how indi-

viduals react to miscommunication and how to resolve miscommunication should be 

of utmost importance to criminal justice practitioners and scholars. Understanding 

our reactions to miscommunication is perhaps as important as recognizing the rea-

sons why we miscommunicate.   

 Differential Treatment and Symbolism 
 The criminal justice literature is filled with studies examining differential treatment 

of groups based on symbolic cues.    Symbols   , or items used to represent something 

else, are evident throughout the criminal justice system. For instance, the police 

officer’s badge, the judge’s gown, and the scales of justice are but a few of the many 

symbols used by criminal justice personnel to represent something else. The use of 

symbols, of course, requires that all who encounter the symbol understand what is 

being symbolized. 

    Criminal justice personnel not only display symbols, they interpret them as 

well. Two well-documented examples of symbolism influencing police discretion 

include the concept of “symbolic assailants” and, more recently, racial profiling. 

Years ago social scientist Jerome Skolnick used the term “   symbolic assailant   ” to 

refer to particular individuals, as perceived by police officers, who appear as poten-

tial sources of violence or as enemies to be reckoned with. Skolnick described sym-

bolic assailants as “persons who use gesture, language, and attire that the policeman 

has come to recognize as a prelude to violence.”  31   

    Racial profiling, also discussed in Chapter 13, is a controversial topic in polic-

ing and society in general.    Racial profiling   , which involves recognizing individuals 

as suspects based merely upon race, has existed in society since groups of different 

backgrounds began interacting. The relatively short history of the United States is 

rife with accounts of racial profiling, not the least of which involves the Anglo set-

tlers confronting Native Americans prior to and following the Revolutionary War. It 

has only recently been the topic of much discussion from a research and policy 

standpoint, particularly in light of accounts of African American motorists being 

targeted by law enforcement and the differential treatment of those of Middle 

Eastern descent following the terrorist attacks of September 11, 2001.  32   Racial pro-

filing exemplifies how images and stereotypes of various racial, cultural, and ethnic 

groups influence formal social control efforts.  33   

    Racial profiling is not always targeted toward minority groups and is not always 

based on race. Police officers often note that crime detection is sometimes an advanced 

version of the children’s game “Which One Doesn’t Belong Here?” Specifically, offi-

cers identify individuals or objects that don’t “fit” within the context of the situation. 

Examples include expensive automobiles in low-income areas, a minority person loi-

tering in a predominantly nonminority neighborhood, or a nonminority person loiter-

ing in a predominantly minority neighborhood. In other words, officers use symbolic 

cues as a basis for their actions. Proponents of racial profiling argue that categorizing 

individuals based on appearance is necessary for solid police work, whereas opponents 

argue that appearance alone should not dictate perceptions of one’s behavior. 
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    This base-level account of verbal and nonverbal communication is elaborated 

upon in the communications studies literature. We’ve only scratched the surface of 

the intricate nature of interpersonal communication in an understanding of how 

individuals communicate, how communications can become distorted, and the sig-

nificance of miscommunication.    

�   Social Interaction and Multiculturalism  
    Social interaction    is the process through which individuals act and react in relation 

to other individuals.  
34

   Volumes have been written on the complex nature of social 

interaction, and many more works are forthcoming. Our discussion of social interac-

tion is restricted to the dynamics and complexities involving human interaction in a 

multicultural society, with particular emphasis on the criminal justice system. 

    A primary challenge of a multicultural society involves group members’ ability 

to effectively coexist. To understand social interaction in a multicultural society 

requires recognition of what constitutes culture. Historically, a White, male, European 

worldview has defined and controlled the majority culture in the United States.  35   

However, the world is becoming increasingly diverse as society grows and national 

borders continuously open. Sociologist John Macionis stated that “multiculturalism 

represents a sharp turn from the past, when our society downplayed cultural diversity, 

defining itself in terms of its European (and especially English) immigrants.”  36   

    Social interaction is regulated by norms that are primarily determined by our 

culture. However, people act out norms in various ways.  37   Cultural norms provide 

guidance for our behavior.    Culture    refers to beliefs, values, behaviors, and material 

goods that collectively constitute a people’s manner of life. Culture shapes what we 

do and our personalities.  38   It is often divided into two categories: material and non-

material.    Material culture    consists of objects that are real to the senses (e.g., a 

baton, handcuffs, a judge’s gavel).    Nonmaterial culture    is largely composed of our 

shared beliefs and values and the social expectations individuals have for one 

another. Because nonmaterial culture cannot be seen, it is particularly problematic 

when cultures interact.  39   

    Despite the conflicts that develop, people in the United States take great pride 

in its status as a “melting pot,” in which individuals from all cultures are welcome 

and expected to contribute to the greater good. In turn, the United States is a notably 

diverse and heterogeneous society consisting of individuals from many different 

backgrounds and cultures. The extensive diversity in the United States continues to 

increase. Annually, roughly one million people from other countries come to the 

United States. In contrast, historic isolation has made Japan the least multicultural 

of all high-income nations. Intense immigration has contributed to the United States 

becoming the most multicultural of all high-income countries. A century ago, most 

people who emigrated to the United States were from Europe, but today most immi-

grants arrive from Asia and Latin America.  40    

 Status and Roles 
 Understanding social interaction requires recognition of both status and role.    Status    

involves the social position maintained by an individual.    Role    refers to the behavior 
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42 Part I An Introduction to Multiculturalism

that is expected of an individual who maintains a particular status.  41   Status is part of 

our everyday behavior and helps dictate our relationships with those with whom we 

interact. We each hold a status set that entails the different statuses we maintain at a 

given time. Statuses are subject to change over time. For instance, one could be a 

student, then a correctional officer, and later on a father. The multiple statuses that 

we maintain at a given time dictate the roles we play in everyday life. We could play 

the role of judge, jury member, probation officer, or therapist. 

    We sometimes encounter role conflict. For instance, consider the dilemma of 

the off-duty police officer who is hanging out at a bar with a group of friends. The 

officer notices that one guy in the group may be unfit (i.e., too drunk) to drive home, 

even though he says he’s “fine” and the others in the group see no problem letting 

him drive. The officer is faced with role conflict in that he took an oath to serve and 

protect, yet he wants to remain “one of the guys,” not the “police officer friend” in 

the group. How should the officer handle this situation? 

    Statuses and roles are noticeably evident in the criminal justice system. For 

example, prison officers expect, based on their status, to be treated with respect by 

inmates. Inmates often expect the same treatment; however, their status as “offenders” 

leaves them in a position to receive limited respect. There are clear hierarchies in 

many criminal justice agencies that specifically designate one’s status in the system.   

 Socially Constructing Reality 
 Some researchers argue that individuals don’t understand society in a truly objective 

manner. Instead, they argue, people mentally construct ideas about phenomena and 

thus create a reality, in what is recognized as the    social construction of reality   .  42   

Through interacting with one another, we creatively mold a reality that could vary 

according to the interpretations of participants. Social interaction involves complex 

negotiations of reality. Most of us can agree about what occurs in everyday life; how-

ever, we may all have different perceptions of happenings.  43   Such differences, particu-

larly as they exist in the criminal justice system and with regard to various cultures, 

could lead to significant miscommunication and uncomfortable interactions. 

    It is often argued that issues are socially constructed with particular ideologies 

in mind. For instance, the war on drugs has disproportionately impacted young, 

minority males, leading some researchers to question the identified intentions of the 

war. More generally, one could argue that society’s preoccupation with street crime, 

as opposed to white-collar crime, stems from the status and power differentials of 

the groups primarily involved in each type of crime. Street crime arrests typically 

involve lower-class minority males, whereas white-collar crimes are recognized as 

predominantly involving wealthy nonminorities. Some experts argue that the con-

structed images of the “typical criminal” and the “war on (street) crime” enable the 

more powerful in society to maintain status quo with regard to the discrepancy in 

power. 

    Sports-talk radio provides an example of competing constructions of the 

world. Consider, for example, discussions of college football rankings. Put simply, 

college football rankings are highly subjective. The manner by which teams are 

evaluated and ranked is highly suspect, at times political, and sometimes responsible 

for schools earning or losing millions of dollars. To say that one team should be 
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ranked higher than another (“higher” meaning “better”), when in fact the teams have 

not played each other or a common opponent, leads to much discussion and argu-

ment. Sports-talk radio hosts and their guests debate how the teams should be 

ranked, all the while sharing their constructed reality that often differs from the real-

ity created by others. 

    Subjectivity is inherent in communication, and in a multicultural society sub-

jectivity becomes critical in human interaction. Consciously or subconsciously, we 

all incorporate subjectivity during social interaction. Sometimes, unfortunately, the 

subjectivity involves characteristics that hamper the coexistence of various groups 

and acceptance of others. Social interaction is grounded in the belief that messages 

conveyed will be interpreted in the manner intended. We know, however, that social 

interaction is often clouded by mis-hearings, mis-speaks, misinterpretations, and 

various other misunderstandings.  44      

�   Interaction, Communication, and 
Multiculturalism in the Criminal Justice System  
 The significance of cultural diversity in the criminal justice system is evidenced in a 

recent Bureau of Justice Statistics report, which notes that 95% of state and local law 

enforcement training academies offer training in cultural diversity, while 85% train 

cadets with regard to hate/bias crimes.  45   The median number of hours for cultural 

diversity training is eight, while the median number of hours devoted to hate/bias 

crimes is four. The need for more effective interaction with the various cultural 

groups entering the criminal justice system is well documented. Many solutions have 

been offered in response, including promotion of multiculturalism in criminal justice 

education. 

    Researcher William Calathes argues that “criminal justice education has 

missed much by promulgating a ‘melting pot’ philosophy. Our students think in 

terms of white monoculturalism, the assumption that we all belong to one system, 

which is that of white Anglo-Europeans.”  46   The changing nature of society encour-

ages greater recognition of multiculturalism in criminal justice curriculums, as 

today’s criminal justice students are tomorrow’s justice professionals. 

    At any stage during the “suspect turned offender’s” journey through the 

criminal justice system, that person could very easily encounter someone who 

doesn’t view society in the same manner as he or she does. For instance, cultural 

differences may result in a jury rendering an unfavorable verdict based on prefer-

ences or prejudices. The opportunity for miscommunication increases as the number 

of contacts throughout case processing increases. In turn, there’s a greater chance of 

misunderstanding and misguided behaviors because the suspect/offender encoun-

tered a greater number of individuals. An overriding goal of the criminal justice 

system, then, should be to eliminate, or at least reduce, the likelihood of injustices 

occurring from improper personal interactions. 

    Addressing cultural differences as they exist throughout the system is a vital 

first step toward addressing the issue as evidenced, for example, in the training 

provided correctional officers at the New Mexico Corrections Training Academy. 

The Academy requires cadets to recognize and practice facial expressions, posture, 
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44 Part I An Introduction to Multiculturalism

positioning, and distance. Such training, which is not restricted to the New Mexico 

Corrections Training Academy, helps cadets understand various aspects of nonver-

bal communication.  47   

    The criminal justice system is, by nature, supported by human interaction. 

Consider the various contexts of human interaction found at all steps involved in 

criminal case processing. To begin, a crime is committed and someone contacts the 

authorities. The police investigate primarily through interviewing witnesses and 

suspects. An arrest may ultimately be made, and the suspect is turned over to the 

courts where he or she will interact with judges, prosecutors, defense attorneys, and 

possibly jurors. If convicted, the offender is turned over to the supervision of some 

correctional group and will encounter many different situations involving individu-

als from various backgrounds. 

    The manner in which social interaction takes place in the criminal justice 

system is influenced by the technological revolution society is currently experi-

encing. For instance, computers eliminate much of the busywork previously 

associated with running background checks on individuals and vehicles. The need 

to communicate with a dispatcher is reduced as mobile computer units are found 

in many police cars. In corrections, global positional satellite (GPS) monitoring 

is used to track some offenders serving their penalties in the community. For 

instance, in June 2006, South Carolina Governor Mark Sanford signed a bill that 

mandates GPS monitoring for sex offenders convicted of certain offenses. This 

form of electronic monitorring will likely increase in the criminal justice system, 

as the number of face-to-face contacts required as part of probation and paroles 

plans is likely reduced. Email has significantly changed the manner in which 

many of us interact, as it is easier for many of us to send an email as opposed to 

making a phone call or personally visiting our target recipient. In the end, under-

standing and comprehending technology-base communications is becoming 

increasingly important.  

 Summary 
 Effective communication, interaction, and interpretation of conveyed messages are 

vital for the criminal justice system to function effectively. Misunderstandings, 

conflict, and undue stress are but a few of the negative outcomes associated with 

ineffective social interaction. Erving Goffman earlier commented on the intricacies 

of social interaction. Among other contributions, Goffman stressed the importance 

of self-awareness, stigmas, and the significance of impression management in 

social interactions. Goffman has contributed largely to the study of human 

interaction. 

  Those working within the criminal justice system face continuous challenges 

in understanding, interpreting, and responding to individuals from various groups. 

These groups are not limited to those accused of breaking the law; the criminal 

justice system is composed of employees from all walks of life. Needless to say, 

those working within the criminal justice system must maintain a true appreciation 

for cultural, racial, and ethnic diversity. Anything less could result in misunderstand-

ings and/or conflict.
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 Communication occurs in many ways. For instance, facial expressions, body 

posture, verbal expressions, and hand gestures are part of many communication 

exchanges. Professionals, especially those working in the criminal justice system, 

must maintain the ability to effectively control various aspects of their communication 

efforts if they wish for others to accurately interpret the meaning of their message. 

Further, accurately interpreting the messages sent by others requires skills and abilities 

that extend beyond merely hearing words and understanding their literal meaning. 

  Symbolism is present throughout the criminal justice system, from the badges 

worn by police officers to the gowns worn by judges in the courtroom. Symbolism 

extends beyond material objects when, for instance, some individuals are stereotyped 

and/or categorized based on their physical features. The term “symbolic assailant” is 

used to describe how some police officers believe particular individuals pose a threat 

simply based on the individual’s physical appearance. 

  A person’s cultural background, status, and the roles he or she plays in 

everyday life largely impact how the person will be treated by the criminal justice 

system. The research literature is rife with accounts of differential treatment of 

various groups of offenders. Further, the research identifies differences in how those 

from varied cultural backgrounds, and with different statuses and/or various roles, 

face particular challenges while working within the criminal justice system. While 

the negative impacts of being from different cultural backgrounds, or having atypical 

statuses or conflicting roles, have subsided to some degree within the criminal 

justice system, there remains much room for improvement. 

  You Make the Call 
 Symbolism and Policing    

Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do.

   You’re a rookie police officer teamed with an experienced officer on patrol. You’re both 

White males on patrol in a predominantly Asian neighborhood. Racial tensions 

between the police and the residents were enhanced last week when a White officer was 

accused of using excessive force on a young Asian suspect. As you patrol, you and your 

partner notice a young Asian male wearing a shirt that states “I hate pigs” and has a pic-

ture of a gun pointing at a police officer. You let it roll off your back, as you’ve been 

trained to do. Your partner, however, tells you to pull over. He suggests that the “punk 

needs to show a little respect.” Your partner approaches the Asian youth and tells him to 

get into the car. The youth complies and your partner tells you to drive off. While driving 

around, your partner threatens to violently beat the youth and make sure that nobody 

knows about it. You’re taken aback by what’s going on, as you expected a better attitude 

from your colleague. The youth is crying, fearful for his life. He says his older brother 

made him wear the shirt. After a while, your partner tells you to pull over and let the 

youth out. He’s about two miles from where you picked him up and is left to find a ride 

home. While pulling away, the officer tells the boy that if anything is said of this encoun-

ter, the officer will follow through on his threats.   

�
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Questions  
  1.    Should our laws regarding freedom of expression permit individuals to wear hate-

based, threatening clothing? Or does such symbolism discourage tolerance?  

  2.    What type of social interaction and nonverbal communication instigated this 

incident?  

  3.    Should the officers have responded at all to the symbolism found on the youth’s 

shirt?  

  4.    What steps should you have taken to address this troubling situation? How would 

your actions have impacted your role and status as a police officer?          

   Key Terms 
   appearance  (p. 25)    

   concealing errors  (p. 26)    

   concealing secret pleasures  (p. 25)    

   continuum of force  (p. 38)    

   courtroom workgroup  (p. 35)    

   culture  (p. 41)    

   discreditable stigma  (p. 26)    

   discredited stigma  (p. 26)    

   dramaturgical circumspection  (p. 26)    

   dramaturgical discipline  (p. 26)    

   dramaturgy  (p. 25)     

   going rate  (p. 35)    

   group goals  (p. 33)    

   group structure  (p. 34)    

   kinesics  (p. 38)    

   manner  (p. 25)    

   material culture  (p. 41)    

   nonmaterial culture  (p. 41)    

   perception  (p. 39)    

   personal front  (p. 25)    

   proxemics  (p. 38)    

   racial profiling  (p. 40)     

   role  (p. 41)    

   setting  (p. 25)     

   showing only the end product  (p. 26)    

   social construction of reality  (p. 42)     

   social group  (p. 33)    

   social interaction  (p. 41)    

   status  (p. 41)     

   symbolic assailant  (p. 40)    

   symbols  (p. 40)     

   vocalics  (p. 38)      

   Discussion Questions  
  1.    Discuss how those who enter the courtroom as “innocent until proven guilty” 

may not be recognized as such.  

  2.    Identify and discuss the five characteristics of a group. Would you consider the 

members of a football team a group? Why or why not?  

  3.    How is assimilation different from multiculturalism? Do you believe 

multiculturalism is more prominent within society than assimilation? Why or 

why not?  

  4.    Describe the verbal communication process and note how miscommunication 

occurs.  

  5.    Describe the similarities between the “typical criminal” and the “symbolic 

assailant.” Do you believe it is effective police practice for officers to identify 

individuals as threats based on demographic profiles? Do you believe it is fair 

for officers to do so?    

mcn79948_ch02_024-048.indd Page 46  6/28/08  4:42:59 AM usermcn79948_ch02_024-048.indd Page 46  6/28/08  4:42:59 AM user /Volumes/202/MHSF047/MHSF047-02/Volumes/202/MHSF047/MHSF047-02



 Chapter 2 Group Dynamics, Communication, and Social Interaction 47

  Endnotes   
   1.    Goffman, E. 1959.  The Presentation of 

Self in Everyday Life . New York: 

Doubleday.  

   2.   Ibid.  

   3.   Ibid.  

   4.    Goffman, E. 1963.  Stigma.  Englewood 

Cliffs, NJ: Prentice Hall.  

   5.   Ibid.  

   6.    Reiman, J. 2007.  The Rich Get Richer 
and the Poor Get Prison: Ideology, 
Class,   and Criminal Justice . Boston: 

Allyn & Bacon. P. 64.  

   7.    Graham, J. L., and Yoshihiro, S. 1984. 

 Smart Bargaining: Doing Business with   
the Japanese . Cambridge, MA: 

Ballinger.  

   8.    Young, R. L. 1999.  Understanding 
Misunderstandings: A Practical Guide 
to   More Successful Human Interaction . 

Austin: University of Texas Press.  

   9.   Ibid., p. 102.  

  10.   Ibid.  

  11.     Furman v. Georgia,  408 U.S. 238 

(1972).  

  12.    See, for example, Crawford, C., Chiricos, 

T., and Kleck, G. 1998. “Race, Racial 

Threat, and Sentencing of Habitual 

Offenders.”  Criminology  36 (3): 481–511.  

  13.    Rodriquez, N. 2006. “The Nexus 

Between Race and Ethnicity and 

Criminal Justice Policy.” In C. R. Mann, 

M. Zatz, and N. Rodriguez (eds.), 

 Images of Color, Images of Crime: 
Readings,  3rd ed., pp. 243–251. Los 

Angeles: Roxbury. P. 249.  

  14.    Keyton, J. 2006.  Communicating in 
Groups: Building Relationships for 
Group Effectiveness , 3rd ed. New York: 

Oxford University Press.    

15.    Lindsey, L. L., and Beach, S. 2002. 

 Sociology,  2nd ed. Upper Saddle River, 

NJ: Prentice Hall. P. 90. Macionis also 

suggested only two are needed to 

constitute a group: Macionis, J. J. 2004. 

 Society: The Basics,  7th ed. Upper 

Saddle River, NJ: Prentice Hall.  

  16.   Keyton 2006.  

  17.   Ibid.  

  18.   Lindsey and Beach 2002.  

  19.   Ibid.  

  20.   Ibid.  

  21.    Hughes discusses employment totals in 

the U.S. in Hughes, K. A. 2006, April. 

 Justice Expenditure and Employment in 
the United States, 2003 . Bureau of 

Justice Statistics, U.S. Department of 

Justice, NCJ 212260.  

  22.    Rainville, G., and Reaves, B. A. 2003. 

 Felony Defendants in Large Urban 
Counties, 2000 . Bureau of Justice 

Statistics, U.S. Department of Justice, 

NCJ 202021.  

  23.    Bailey, M. 1991. “Georgia Parole 

Officers Confront Language and 

Cultural Barriers.”  Corrections Today,  
December, pp. 118, 120–121. P. 121.  

  24.    “CBS Fires Don Imus Over Racial 

Slur.” 2007, April 12.  www.cbsnews.

com/stories/2007/04/12/national/

main2675273.shtml  (accessed August 

24, 2007).  

  25.    Hunter, R. D., Barker, T., and Mayhall, 

P. D. 2004.  Police-Community   Relations 
and the Administration of Justice,  
6th ed. Upper Saddle River, NJ: 

Prentice Hall.  

  26.   Keyton 2006.  

  27.   Hunter, Barker, and Mayhall 2006.  

  28.    Welch, M. 2003. “Trampling Human 

Rights in the War on Terror: 

Implications to the Sociology of 

Denial.”  Critical Criminology  
12: 1–20.  

  29.    Jeffery, C. R. 1990.  Criminology: An 
Interdisciplinary Approach . Englewood 

Cliffs, NJ: Prentice Hall.  
  30.    Cesarz, G., and Madrid-Bustos, J. 1991. 

“Taking a multicultural world view in 

today’s corrections facilities.”  Corrections 
Today,  December, pp. 68–71.  

  31.    Skolnick, J. H. 1966.  Justice Without 
Trial: Law Enforcement in a 
Democratic Society . Berkeley: 

University of California. P. 45.  

  32.    See, for example, Welch 2003, and 

Lundman, R., and Kaufman, R. L. 

2003. “Driving While Black: Effects of 

Race, Ethnicity, and Gender on Citizen 

mcn79948_ch02_024-048.indd Page 47  6/28/08  4:42:59 AM usermcn79948_ch02_024-048.indd Page 47  6/28/08  4:42:59 AM user /Volumes/202/MHSF047/MHSF047-02/Volumes/202/MHSF047/MHSF047-02



48 Part I An Introduction to Multiculturalism

Self-Reports on Traffic Stops and Police 

Actions.”  Criminology  41 (1): 195–220.  

  33.   Rodriguez 2006.  

  34.   Macionis 2004.  

  35.    Miller, L. S., and Hess, K. M. 2002. 

 The Police in the Community: Strategies 
for the 21st Century,  3rd ed. Belmont, 

CA: Wadsworth.  

  36.   Macionis 2004, p. 48.  

  37.   Lindsey and Beach 2002.  

  38.   Macionis 2004.  

  39.   Young 1999.  

  40.   Macionis 2004.  

  41.   Ibid.  

  42.    Berger, P. L., and Luckmann, T. 1966. 

 The Social Construction of Reality: A 

Treatise in the Sociology of Knowledge . 
New York: Anchor.  

  43.   Macionis 2004.  

  44.   Young 1999.  

  45.    Hickman, M. J. 2005.  State and Local 
Law Enforcement Training Academies, 
2002 . U.S. Department of Justice, 

Bureau of Justice Statistics. NCJ 

204030.  

  46.    Calathes, William. 1994. “The Case for 

a Multicultural Approach to Teaching 

Criminal Justice.”  Journal of Criminal 
Justice Education  5 (1): 1–14. P. 1.  

  47.   Cesarz and Madrid-Bustos 1991.     

   

mcn79948_ch02_024-048.indd Page 48  6/28/08  4:42:59 AM usermcn79948_ch02_024-048.indd Page 48  6/28/08  4:42:59 AM user /Volumes/202/MHSF047/MHSF047-02/Volumes/202/MHSF047/MHSF047-02



 Chapter 3 African Americans and the Criminal Justice System 49

Cultural Specifi cs in the 
Criminal Justice System

P    A    R    T II

49

mcn79948_ch03_049-079.indd Page 49  6/28/08  5:12:06 PM user-s180mcn79948_ch03_049-079.indd Page 49  6/28/08  5:12:06 PM user-s180 /Volumes/202/MHSF047/MHSF047-03/Volumes/202/MHSF047/MHSF047-03



mcn79948_ch03_049-079.indd Page 50  6/28/08  4:43:15 AM usermcn79948_ch03_049-079.indd Page 50  6/28/08  4:43:15 AM user /Volumes/202/MHSF047/MHSF047-03/Volumes/202/MHSF047/MHSF047-03



C H A P T E R 3

   African Americans and the 
Criminal Justice System  

  Chapter Objectives 

 After reading this chapter, you should be able to 

❖    Identify the role slavery and Reconstruction 
played in the history of the African American 
experience in this country. 

❖    Understand the current state of African Americans, 
particularly the rise of the Black middle class. 

❖    Describe the ways in which African Americans 
perceive the police. 

❖    Understand the overrepresentation of African 
Americans in the criminal justice system, 
including arrests, use of force, deadly force, 
sentencing, and the death penalty.   

  The African American experience in the United States is perhaps best understood by 

examining African Americans’ present position in American culture as well as the his-

torical context in which this diverse group of people came to this country. While many 

experts recognize the varying degrees of difference among Hispanics or Latino 

Americans, the diversity of African Americans is often overlooked. This is particularly 

true as many African Americans have transcended social class, educational, and politi-

cal boundaries. This chapter will explore the presence of African Americans in the 

social, political, and economic development of the United States as well as offer insight 

into how and in what ways they become involved in the criminal justice system. 

  � Historical Background  
 There is little disagreement among historians, sociologists, and anthropologists that 

African Americans played a significant role in the development of the United States. 

Black people accompanied the first explorers to this country in the early 1600s, and 

a Black man was among the first to die in the American Revolution.  1   In fact, over 

5,000 Blacks fought in the American Revolution and over 200,000 fought during the 

Civil War.  2   In the 1960s, the mistreatment of African Americans resulted in 

numerous riots and other violent episodes in many cities across America.  3   However, 

perhaps the most significant event in American history as it relates to the African 

American experience was slavery.  

 Slavery 
 The significance of slavery in the United States is argued by many experts to be 

the basis for most of the racism, discrimination, and prejudice experienced by 
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52 Part II Cultural Specifi cs in the Criminal Justice System

African Americans today. Thus, slavery was not simply a single tragic event in the 

development of a country; rather, slavery has been an essential part of this coun-

try’s social, political, and economic fabric for nearly four hundred years. In fact, 

for nearly half of America’s history, slavery not only was tolerated, but also was 

legally protected by the Constitution and the United States Supreme Court.
  4  
 As 

slavery developed in colonial America,    slave codes    ,  or laws regulating slave 

behavior, were created to clarify the position of slaves. Because they were legal, 

binding, and carried the support of the law, slave codes controlled and determined 

all aspects of the lives of enslaved Africans, including how slaves were to think, 

act, and believe.
  5
   

    In an effort to quell potential uprisings by slaves, owners often used religion 

as a tool to foster compliance. While African religions were forbidden, slave owners 

introduced slaves to a distorted version of Christianity that taught that complete 

obedience to one’s master and to Whites in general would lead to salvation and 

eternal happiness. To do otherwise (such as questioning slavery) would be to ques-

tion God’s will, resulting in everlasting damnation.  6   While clearly designed by slave 

owners to gain compliance and to reduce conflict, religion served another valuable 

purpose: nightly prayer meetings and singing gave slaves a sense of unity and made 

their lives more bearable.  7     

 The Postslavery Era 
 For a generation after the American Revolution, restrictions on slaves increased as 

Southerners accepted slavery as a permanent feature of the economic and social 

landscape. In order to appease the South, writers of the Constitution legitimized 

slavery’s existence by allowing a slave to be counted as three-fifths of a person in 

determining representation in the House of Representatives.  8   Abolitionists con-

tended that slavery was morally objectionable, and slaves made the problem worse 

by not participating in protests. Many Southern states responded to this passive 

acceptance of slavery by enacting    fugitive slave acts    ,  which required slaves who had 

escaped, even to a free state, to be returned to their owners.  9   

    In 1863 the  Emancipation Proclamation  was signed; however, the proclama-

tion freed slaves only in the Confederacy. Two years later, abolition became a reality 

when the Thirteenth Amendment abolished slavery nationwide.  10   From 1867 to 1877, 

a period known as    Reconstruction    ,  a new social, political, and economic portrait of 

the South was created. Because the federal government recognized that Southern states 

would not likely comply with the parameters of Reconstruction, the Reconstruction 

Act of 1867 was passed to require compliance. According to the act, each Southern 

state was controlled by a military governor until a new state constitution could be writ-

ten.  11   This meant that until each state created a constitution that recognized Blacks as 

equal, the federal government would retain control over that state. Added to the prob-

lems of Reconstruction was the resistance Blacks felt from Whites after Reconstruction 

ended. Evidence of this resistance was found in the    Jim Crow    era. Jim Crow was a 

slave who entertained people through song and dance. White performers imitated him 

in singing and dancing style, and some used makeup to look like Jim Crow. The term 

“Jim Crow” eventually became a label for the social, political, and legal separation of 

Whites and Blacks in all aspects of society.  12   
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    By the end of the 19th century, the legalization of segregation and dis-

crimination against Blacks became more evident. In 1896 the U.S. Supreme Court 

ruled in  Plessy v. Ferguson  that state laws requiring separate but equal accom-

modations, such as drinking fountains and restrooms, for Blacks were a reason-

able use of state government power.  13   In 1898 the Supreme Court ruled in 

 Williams v. Mississippi  that the use of poll taxes, literacy tests, and residential 

requirements were constitutional. Clearly these measures were used to discourage 

Blacks from voting, but even these measures did not prevent voting completely.  14   

The South created a one-party system, which excluded Blacks from voting. This 

was considered constitutional because the party was defined as a private organiza-

tion free to define its own membership.  15   

    In response to the way they were treated in the South, many Blacks—nearly 

one million between 1914 and 1920—moved to the North in hopes of a better life.  16   

However, those who thought life would be better in the North were met with a 

similar form of discrimination and prejudice by Whites until the Civil Rights 

Movement began in the 1960s.   

 The Civil Rights Movement 
 Perhaps in the hopes of achieving equality or at least some level of respect from 

Whites, over one million Blacks served in the armed forces during World War II.  17   

However, Blacks soon found that discrimination also existed in the military. Training 

for Blacks was minimal, troops were separated by color, and most of the tasks given 

to Blacks were menial.  18   After the war ended, there were many opportunities for jobs 

The Plessy v. Ferguson case made separate but equal facilities constitutionally protected.
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due to the growth of a number of industries. As 

a result, many people moved to the cities for 

work causing schools to become overcrowded 

and housing to become limited. As problems 

stemming from congestion escalated, the courts 

decided cases related to segregation issues, 

arguably the most important of which focused 

on the education of Black children. 

   The  Civil Rights Movement  was essen-

tially the culmination of many attempts by 

African Americans to secure equality  following 

World War II. Several U.S. Supreme Court deci-

sions during this period suggested a shift in 

thinking away from tolerating racial inequali-

ties. The White primary and one-party system in 

the South was finally challenged and declared 

unconstitutional in the 1944 case of  Smith v. 
Allwright . However, many states  simply passed 

laws that used other measures to frustrate 

African American voters.  19   One such measure 

was    restrictive covenants    ,  private contracts 

between neighborhood property  owners, which 

stipulated that property could not be sold or 

rented to certain minority groups, thus ensuring 

minorities could not live in the area. In 1948, in 

 Shelley v. Kraemer,  the Supreme Court ruled 

that such covenants were unconstitutional. 

   While there were demonstrations and lawsuits between 1942 and the early 

1950s, perhaps the most noted event for the start of the Civil Rights Movement 

was the 1954 U.S. Supreme Court’s decision in  Brown v. Board of Education of 
Topeka . However, this case was not the only attack on White supremacy. There 

are many examples of rebellion by African Americans as early as 1942, but by 

1954, unequal treatment for African Americans was a common feature of the 

social landscape.  20   

    For the majority of Black children, public education meant attending segre-

gated schools. Some school districts assigned children to school by race rather than 

by neighborhood, which is the practice that was challenged in the  Brown  case. 

Seven-year-old Linda Brown was not permitted to enroll in the grade school four 

blocks from her home in Topeka, Kansas. The policy of the local school board 

dictated that she attend the Black school almost two miles from her home. The 

NAACP Legal Defense Fund filed a lawsuit on behalf of Linda and 12 other Black 

children. 

    The NAACP argued that the Fourteenth Amendment should rule out segrega-

tion in public schools. Thurgood Marshall argued the case for the NAACP, and he 

went on to become the first Black justice of the U.S. Supreme Court, in 1967.  21   The 

issue for the NAACP was simply that Blacks should be allowed to go to school with 

Whites. Given their conditions, funding, and size, all-Black schools could never be 

Crowds of Civil Rights 

supporters surround 

the Refl ecting Pool in 

Washington, D.C., on 

their march toward the 

Washington Monument.
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equal to all-White schools. The result was that Black children were denied the 

 protections of the due process clause of the Fourteenth Amendment.  
22

   

    The reaction to the  Brown  decision to desegregate public schools “with all 

deliberate speed” was angry and swift. Some state legislators in the South called for 

the impeachment of all the Supreme Court justices, others petitioned Congress to 

declare the Fourteenth Amendment unconstitutional, and some cities even closed 

schools rather than comply with the ruling. In Little Rock, Arkansas, in 1957, 

Governor Orval Faubus enlisted the National Guard to prevent Black students from 

entering previously all-White high schools.  
23

   

    The most enduring resistance to  Brown  was found in the formation of White 

Citizen’s Councils. Founded in Mississippi, these councils spread throughout the South 

and claimed up to half a million members. The groups began opening private all-White 

 Freedom Schools  that enrolled an estimated 300,000 White children by 1970. All of 

this effort was done with the sole intent of evading the  Brown  decision.  24   

    In 1962 school desegregation took another fascinating turn when Mississippi 

National Guardsmen and federal authorities clashed over the admission of James 

Meredith, who was the first African American admitted to the University of 

Mississippi. A year later, Governor George Wallace “stood in the schoolhouse door” 

to block two Blacks from enrolling in the University of Alabama. In response to such 

outlandish opposition to federal law, President John Kennedy federalized the 

Alabama National Guard in order to guarantee that the students would be admitted 

to campus.  25     

 Civil Disobedience 
 On December 1, 1955, Martin Luther King Jr. began his campaign of civil disobedi-

ence after the arrest of Rosa Parks when she refused to give her seat to a White man 

on a bus in Montgomery, Alabama. In response to her arrest, King and his followers 

boycotted the bus system in Montgomery. The bus boycott was the first of many 

instances in which nonviolent direct action was employed as a means of obtaining 

rights for Blacks. While the  Brown  decision may have awakened America to the 

level and scope of racial injustice experienced by African Americans, the Montgomery 

bus boycott marked a significant shift away from the historic reliance on the NAACP 

court battles and focused on concrete action to effect social change.  26   Under King’s 

leadership, civil disobedience gained a measure of acceptability among some prom-

inent Whites, including John F. Kennedy. King hoped that by emphasizing nonvio-

lence, southern Blacks would express their hostility to racism and undercut any 

violent reactions by Whites.   

 Martin Luther King Jr. and the Riots 
 In 1963, President Kennedy submitted legislation to Congress to secure voting 

rights and broaden government protection of African Americans’ civil rights. In 

August 1964, more than 200,000 people participated in the March on Washington 

for Jobs and Freedom, which is considered the high point of the Civil Rights 

Movement. It was at this march that King delivered his famous “I Have a Dream” 

speech.  27   
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    In January 1964, the Twenty-fourth Amendment to the U.S. Constitution was 

ratified, outlawing the poll tax that had prevented Blacks from voting. The 1964 enact-

ment of the Civil Rights Act, which provided equal rights to African Americans, was 

hailed as a major victory and provided the illusion of equality.  
28

   The Voting Rights Act, 

passed in 1965, encouraged Blacks about their role in the political process. However, 

the significance of this event was overshadowed by violence in the Watts section of 

Los Angeles.  
29

   The worst riot since 1943, the Watts riot in Los Angeles in 1965 was 

shocking in its intensity and left 34 people dead. Many Americans believed that racial 

harmony had been addressed through the passing of federal legislation; however, the 

events in Watts were a marker of the tension felt all over the country.  
30

   

    In fact, many scholars point to the series of riots that devastated certain cities 

across America as the end of the Civil Rights Movement. Between 1965 and 1967, 

major riots broke out in Cleveland, Newark, and Detroit. A presidential commission 

on the causes of violence estimated that, for 1967 alone, there were 257 civil disorders 

in 173 cities, killing 87 and injuring 2,500, leading to 19,000 arrests. In April 1968, 

after the assassination of Martin Luther King Jr., more cities witnessed violence.  31     

 The Rise of Black Power 
 In 1966, following the passage of the Voting Rights Act, James Meredith marched 

from Memphis, Tennessee, to Jackson, Mississippi, in an effort to encourage fellow 

Blacks to vote.  32   During the march, activist Stokely Carmichael proclaimed to a 

cheering Black crowd, “What we need is Black power!” By advocating    Black Power    ,  
Carmichael encouraged Blacks to create new institutions and emulate the political 

path followed by many European immigrant groups, such as the Italians and the Irish, 

in previous generations. Prominent Black leaders opposed the concept because they 

feared that Whites would retaliate even more violently than before. While the Civil 

Rights Movement tried to end segregation, it was fairly evident that White society 

was not interested in equality in any meaningful sense. In contrast, Black Power 

 contended that the only way for African Americans to ever gain a political, economic, 

or social influence was to be more assertive.  33     

 The Nation of Islam and Black Identity 
 Few recent social movements have gained as much attention and reaction as 

   Black Nationalism    ,  the philosophy that encourages Blacks to see themselves as 

Blacks first rather than as Americans. An important part of this movement for the 

individual is a transformation that leads Blacks to control their own destiny and 

to resist any attempts to continue their own subordination. 

    As mentioned earlier, Southern slave owners encouraged and often required 

their slaves to attend church and to embrace a distorted version of Christianity. Black 

Nationalism, as a general rule, rejects this ideology. An example of Black Nationalism 

is found in the    Nation of Islam    ,  which became known as the Black Muslims, and 

has attracted a large number of followers. The Muslim religion was first introduced 

to Black America in 1930 by W. Fard Muhammad in Detroit, Michigan.  34   

    Under the leadership of Elijah Muhammad, W. Fard Muhammad’s successor, 

the Black Muslims became a well-known and controversial organization. Malcolm X 
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became the most powerful voice of this group in the 1960s.  35   In 1977 a Muslim sect 

led by Louis Farrakhan broke with the current leadership of the Nation of Islam and 

created his own group, adopting the more orthodox ideals of Elijah Muhammad such 

as Black moral superiority.  36      

  �  African Americans Today: The Rise of the 
Black Middle Class  

 Some critics of African American history have attacked the generalizations of 

African American families, arguing that historians overemphasize the poorest 

segment of the Black community. Instead, many scholars focus on the growth of 

the    Black middle class    as a testimony to the success many African Americans 

have achieved in overcoming a legacy of racism. However, this description of 

African Americans today would be equally inaccurate. Rather, a true understand-

ing of the African American experience must include a balanced view of both the 

success and failure of this group to achieve some semblance of the American 

Dream.  37   

    A clearly defined Black middle class has emerged. According to the 2000 

U.S. Census, nearly one-third of African Americans earned more than the median 

income for Whites. Yet many African Americans are more likely than Whites to be 

first-generation middle class, who depend on two or more sources of income and 

live precariously close to the lower class.  38   

    In 2005, in testimony before the U.S. Commission on Civil Rights, David 

Besharov, a research fellow at the Enterprise Institute, a think tank in Washington, 

D.C., argued that since 1980, while the numbers have increased, the Black middle 

class has hardly grown as a percentage of African Americans. As evidence, Besharov 

points to data on median family income for Whites and Blacks. He found that 

between 1980 and 2003, the percentage of Black households with incomes greater 

than the 1980 median income of all American households increased by one-third, 

from about 29% to about 40%. However, at the same time, White incomes have 

increased, leaving the gap between Black and White median income about the same. 

Thus, while there are an increasing number of African Americans who might fit into 

the middle-class category, the number of Whites who are in that category has also 

increased. The reason for this continued stagnation has a great deal to do with the 

lack of educational progress for many African Americans.  39   

    As some scholars have pointed out, the migration of the middle-class Blacks 

out of the ghetto in the 1970s and 1980s left a vacuum. Middle-class Blacks may 

still care about the problems of the poor, but they are no longer present as role 

models. As social class becomes more salient in the lives of African American 

families, particularly those that have gained some measure of economic and even 

political success, the relationship of social class, race, and poverty becomes 

important.  40   

    Social scientists have long recognized the importance of class. It is a difficult 

concept to define, as many disagree on the boundaries of where one class category 

begins and another ends, not to mention the problems of determining a sufficient 

number of class categories. However, few experts argue that social class is not an 
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A B O R T I O N  A S  A  C R I M E -
R E D U C T I O N  S T R A T E G Y  F O R 

A F R I C A N  A M E R I C A N S

The relationship between race and crime, particularly 

for African Americans, is often seen in comments 

made by policy makers and political figures. While 

many people lament the high percentage of African 

Americans involved in the criminal justice system, there 

are many people who propose controversial solutions. 

One such example, briefly mentioned at the beginning of 

Chapter 1, occurred in 2005 by former secretary of edu-

cation William Bennett, who also served as President 

Reagan’s chairman of the National Endowment for the 

Humanities from 1981 to 1985 and the nation’s “drug 

czar” in George H. W. Bush’s administration.

 Bennett told a caller on his radio show that “if 

you wanted to reduce crime, you could—if that were 

your sole purpose—you could abort every black baby 

in this country and your crime rate would go down. 

That would be an impossibly ridiculous and a morally 

reprehensible thing to do, but your crime rate would 

go down.” A day later, Bennett stood by his comments. 

He said that his comments were taken out of context. 

He said, “I was putting forward a hypothetical propo-

sition. Put that forward. Examine it. And then said 

about it that it’s morally reprehensible. To recommend 

abortion of an entire group of people in order to lower 

your crime rate is morally reprehensible. But this is 

what happens when you argue that the ends can justify 

the means.”

 In response, Nancy Pelosi, currently the Speaker 

of the House in Congress, said, “What could possibly 

have possessed Secretary Bennett to say those words, 

especially at this time? What could he possibly have 

been thinking? This is what is so alarming about his 

words.” Bruce Gordon, president and CEO of the 

NAACP, demanded an apology from Bennett on his 

radio program. He said, “In 2005, there is no place for 

the kind of racist statement made by Bennett. While the 

entire nation is trying to help survivors, black and 

white, to recover from the damage caused by Hurricanes 

Katrina and Rita, it is unconscionable for Bennett to 

make such ignorant and insensitive comments.”

 Clearly the comments and subsequent reactions by 

Bennett inflamed the issue and gave the appearance that 

racism continues to play a role in people’s understanding 

of crime, specifically as it relates to African Americans. 

As this chapter has shown, the fact that African Americans 

are overrepresented in the crime statistics may be due to 

a number of factors, not simply because they commit 

more offenses. To even suggest that abortion is related to 

crime reduction suggests Bennett believes that the only 

reason African Americans are disproportionately arrested 

is due to the fact that they commit more crime. This 

stereotypical thinking is one of the main reasons many 

members of the African American community do not 

trust the police or White policy makers and politicians.

important variable in the discussion of issues such as poverty, employment, health 

care, housing, and criminal justice.  41   

    The complexity of relative influence of race and class was apparent in the 

controversy surrounding William Julius Wilson’s (1978)  The Declining Significance 
of Race . Pointing to the increasing influence of African Americans, Wilson con-

cluded that class has become more important than race in determining life chances 

or opportunities for Blacks’ success in the modern world. His conclusions suggest 

that programs must be developed to confront class issues rather than ethnic and 

racial discrimination. Wilson argues that the legacy of discrimination is still alive, as 

reflected in the disproportionate number of Blacks who are poor and less educated 

and who live in inadequate housing. However, he contends that the evidence shows 

that many segments of the African American population are able to effectively com-

pete with segments of the White population.  42   
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      �  The Historical Treatment of African Americans in 
the Criminal Justice System  

 Any discussion of the African American experience in this country is incomplete 

without including what some experts have referred to as a by-product of the legacy 

of slavery. That so many African Americans are under the supervision of the criminal 

justice system, with many others touched by its extensively long hand, illustrates the 

social position of African Americans in the United States. 

    In his book  No Equal Justice: Race and Class in the American Criminal 
Justice System  (1999), social scientist David Cole argues that, historically, African 

Americans were mistreated by the criminal justice process. This exploitation began 

with the ratification of the U.S. Constitution in 1788, where, prior to its ratification, 

women could not vote and enslaved Africans counted as three-fifths of a person and 

had no fundamental rights of citizenship. The institution of slavery simultaneously 

was built on the tenet that Africans brought to America “had no rights which the 

White man was bound to respect,” as articulated by the U.S. Supreme Court in the 

landmark case of  Dred Scott v. Sanford  in 1857 (60 U.S. 393). 

    The ratification of the Thirteenth, Fourteenth, and Fifteenth Amendments and 

the Reconstruction Act of 1867, which was purported to offer a glimmer of hope for 

equality and citizenship, led many African Americans to believe that equality was 

within their grasp. However, violence by groups such as the Ku Klux Klan kept most 

African Americans away from the polls.  43   Cole makes an interesting argument con-

cerning the way the Thirteenth Amendment was written to increase the likelihood 

that African Americans would continue to be legally exploited despite the abolition 

of slavery. He states that as a legal loophole, the Thirteenth Amendment provided 

for the continued enslavement of an individual based on his or her status as a  crimi-
nal offender .  44   

    Cole also points out that during the Jim Crow era of the late 19th century, 

African Americans were convicted of crimes at a much higher rate than Whites. As 

evidence of this, Cole points to statistics from Georgia, where, in 1908, Black pris-

oners outnumbered White prisoners 10-to-1 and the majority of the Black prisoners 

were convicted of nonviolent property crimes.  45   

    Other scholars raise similar concerns about decisions by the U.S. Supreme 

Court.  46   Two of the most well-known Supreme Court decisions on criminal justice 

do not in practice protect African Americans. In 1963, in the case of  Gideon v. 
Wainwright  (372 U.S. 335), the Court held that states must provide a lawyer at state 

expense to all defendants charged with a serious crime who cannot afford to hire 

one. In 1966, in  Miranda v. Arizona  (384 U.S. 436), the Court required the police to 

provide poor suspects with an attorney at state expense and to inform all suspects of 

their rights before questioning them in custody. 

    Some experts argue that in these landmark decisions, the Court sought to ame-

liorate societal inequalities that undermined the criminal justice system’s promise of 

equality. As the Court stated in  Miranda,  “While authorities are not required to 

relieve the accused of his poverty, they have the obligation not to take advantage of 

indigence in the administration of justice.”  47   These decisions were decided by the 

Supreme Court under Chief Justice Earl Warren, at a time when the Court was sol-

idly liberal and strongly committed to racial and economic equality. Harris also 
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argues that at virtually every juncture since  Gideon  and  Miranda,  the Supreme Court 

has undercut the principle of equality reflected in those decisions.  
48

   

    These same scholars contend that  Gideon  is a symbol of equality unrealized in 

practice; poor defendants are entitled to the assistance of counsel at trial, but the 

Supreme Court has failed to demand that the assistance be meaningful. Cole says, 

“Lawyers who have slept through testimony or appeared in court drunk have none-

theless been deemed to have provided their indigent clients ‘effective assistance of 

counsel.’”  
49

   These experts argue that today’s Court has so diluted  Miranda  that the 

decision has had little effect on actual police interrogation practices.  
50

   

    More generally, the problems of exploitation and inequality in the criminal 

justice system are driven by the need to balance two fundamental and competing 

interests: the protection of constitutional rights and the protection of law-abiding 

citizens from crime. For example, without a constitutional requirement that police 

have probable cause and a warrant before they conduct searches, police officers 

would be far more effective in rooting out and stopping crime. Without jury trials, 

criminal justice administration would be much more efficient. But without these 

safeguards, we would live in a police state, with no meaningful privacy protec-

tion. Absent jury trials, the community would have little check on overzealous 

prosecutors.  51   

    Much of the public and academic debate about criminal justice focuses on 

where we should draw the line between law enforcement interests and constitutional 

protections. Liberals and conservatives agree, at least in principle, that the line 

should be drawn in the same place for everyone. However, some experts suggest that 

there appears to be an inconsistency when and where that line is drawn, which 

results in an unfair burden placed on African Americans.  52     

  �  African Americans and the Criminal Justice 
System Today   

 The Police 
 Perhaps the most controversial interaction that African Americans have with the 

criminal justice system relates to the police. Much has been said and written about 

police–minority relations, the use of force by police officers against African 

Americans, and    racial profiling    .  As described below, there are a number of sensa-

tional cases in which the police have mistreated members of minority groups. There 

also appears to be a long record of such activity involving African Americans. The 

following accounts, the first of which was mentioned briefly at the beginning of 

Chapter 1, are illustrative. 

    On November 26, 2006, hours before he was to be married, Sean Bell, a 

23-year-old African American, was leaving his bachelor party at a strip club in 

Queens, New York, that was under police surveillance, when he was shot and killed. 

At the time, Mr. Bell was accompanied by two of his friends, both of whom were 

wounded, one critically. According to police and witness accounts, Mr. Bell and his 

friends walked out of the club and got into their car. Mr. Bell then drove the car half 

a block, turned a corner, and struck a black unmarked police minivan bearing several 
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plainclothes officers. Mr. Bell’s car then backed up onto a sidewalk, hit a storefront’s 

rolled-down protective gate, and nearly struck an undercover officer before racing 

forward and slamming into the police van again. In response, five police officers 

fired over 50 rounds at the car, hitting it at least 21 times. The bullets ripped into 

other cars and slammed through an apartment window nearby. Mr. Bell was shot in 

the neck, shoulder, and right arm and was taken to Jamaica Hospital Medical Center, 

where he was pronounced dead. The two wounded men, Joseph Guzman, 21, and 

Trent Benefield, 23, were taken to a nearby hospital and released.  
53

   The district 

attorney in the case subsequently prepared evidence to present to the grand jury with 

an eye toward indicting the officers involved.  
54

   

    Early in the morning on February 4, 1999, a young immigrant named Amadou 

Diallo from Guinea was returning to his Bronx apartment when he was approached 

by four plainclothes New York City police officers. According to some accounts, 

Mr. Diallo fit the description of a serial rapist who had assaulted some 40 women in 

areas around Manhattan. What happened as the officers approached Mr. Diallo is 

unclear. The officers contend they identified themselves and said Mr. Diallo’s behavior 

led them to believe he was reaching for a weapon. Eyewitnesses disagree with this 

interpretation of events. What  is  known is that officers drew their weapons and fired 

a total of 41 shots, resulting in the unarmed Mr. Diallo’s death.  55   

    In 1997, Abner Louima, a 30-year-old immigrant from Haiti, was arrested 

when he tried to intervene in a fight outside a Brooklyn, New York, nightclub. When 

Mr. Louima arrived at the police station, he was dragged into a restroom and sodom-

ized by officers with the handle of a toilet plunger, which was then forced into his 

mouth. Eventually, he was taken to the hospital after having been charged with 

resisting arrest and disorderly conduct. Mr. Louima was critically injured, suffering 

a perforated colon, a lacerated bladder, and several missing teeth, among other 

 injuries.  56   In July 2001, Mr. Louima received an $8.7 million settlement from the 

New York City police department.  57   

    Studies in Maryland and New Jersey indicate profiling by police agencies that 

target African Americans. In April 1999, the attorney general of New Jersey issued 

a report stating that state troopers had engaged in racial profiling along the New 

Jersey Turnpike. The data used in this report showed that people of color constituted 

nearly 41% of the stops made on the turnpike and, although few stops resulted in 

searches, 77% of those searched were people of color. This is in contrast to searches 

of Whites, which constituted approximately 11% of the total searches. 

    A report issued by the New York attorney general also indicated that racial 

profiling occurred in New York City with regard to stop and frisk practices. A review 

of 175,000 incidents in which citizens were stopped by the police over a 15-month 

period in 1999 found that African Americans were stopped six times more often than 

Whites and that Latinos were stopped four times as often. African Americans make 

up 25% of New York City’s population, yet 50% of the people stopped. 

    On almost any given day, we hear of instances like the ones just described. 

These dramatic episodes raise questions about the role of the police in our society, 

particularly in their interactions with minority groups. Some minority leaders, as 

well as others, have asserted that the police, and to some extent the entire criminal 

justice system, are prejudiced and racist. These individuals argue that situations like 

the ones described above are indicators that the police target minorities and treat 
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them differently. Is there any truth to these assertions? Are the police racist? Do they 

treat minorities differently? How does the public perceive the police? 

  Public Opinion and the Police 
 According to a Department of Justice report, an estimated 45 million people in the 

United States—about 15% of the population—have some form of face-to-face con-

tact with the police every year. In a review of the literature on the public’s attitudes 

toward the police, one study found that while race and ethnicity are the most impor-

tant factors in shaping attitudes toward the police, the vast majority of Whites have 

very favorable attitudes toward police.  58   According to the  Sourcebook of Criminal 
Justice Statistics,  85% of the people surveyed by the Department of Justice in 1985 

said they were very satisfied with the police who served their neighborhoods. Whites 

expressed the most satisfaction, with 90% being very satisfied or satisfied, whereas 

only 76% of African Americans felt that way. 

  There is also a difference in the way people feel about how the police treat 

other groups. According to the  Sourcebook of Criminal Justice Statistics,  in response 

to the question “Do you think the police in your community treat all races fairly or 

do they tend to treat one or more of these groups unfairly?” 59% felt the police 

treated all groups fairly, 33% felt they treated one or more groups unfairly, and 7% 

did not know. When the race of the respondent is included, a dramatically different 

picture emerges. Sixty-seven percent of Whites felt the police treated all races fairly, 

whereas only 48% of Hispanics and only 30% of African Americans felt that way. 

  These figures indicate that, in general, a significant proportion of the popula-

tion thinks the police are doing a good job; however, compared to Whites, minorities 

Ethnic and racial tensions have fueled many confl icts between the police and the public.
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generally feel less confident in the police and are generally less satisfied with police 

services. Another important factor is the characteristic of the neighborhood. One 

study found that people living in high-crime neighborhoods and low-income com-

munities tend to have more contact with the police and report less overall satisfaction 

than those living in low-crime and high-income communities. Furthermore, because 

minorities tend to live in these types of neighborhoods, it is not surprising that their 

confidence in the police is lower than that of Whites.  
59

   

  A 2003 study found that neighborhood characteristics and interactions with 

police officers are the most influential factors in assessing the public’s opinion of the 

police. The study, conducted in four diverse neighborhoods in Los Angeles, found 

that residents from neighborhoods perceived to be crime ridden, dangerous, and 

disorderly were less likely to approve of the police. In contrast, residents who had 

informal personal contact with police were more likely to express approval. 

  While race and ethnicity had been cited as influential factors in other studies, 

neither was as important as the level of social and physical disorder in the community 

in determining the public’s satisfaction with police. Where race and ethnicity did matter 

was the perception of how the police treated minorities. For example, African Americans 

were more likely to say that officers acted unprofessionally toward them than toward 

Whites. The 2003 study mentioned earlier also found that the media had little influence 

on public opinion of the police. While limited in its ability to make an overall assess-

ment of the public’s opinion of the police, this study nevertheless raised a number of 

questions about how to change the public’s perception of police officers.  60   

  Why do police officers have more contact with low-income and minority 

neighborhoods? Part of the answer is that people in these neighborhoods make 

greater use of police services than those in other neighborhoods. Police departments 

assign more patrol officers to these neighborhoods because of greater calls for ser-

vice and because minority groups in these areas have higher crime rates. Another 

reason is that minorities and low-income people are more likely to call the police to 

solve a variety of noncriminal matters. Compared to middle-class Americans, for 

instance, people in the low-income category are more likely to call the police for 

assistance with medical emergencies and family problems. This means that the 

police are more actively and intrusively involved in the daily lives of people who live 

in low-income neighborhoods. Greater contact also means that the decisions made 

by officers may not be what the members of these neighborhoods prefer, resulting in 

lower levels of satisfaction. In sum, evidence suggests differential treatment of 

minorities by police on a variety of indicators, including response to violent crime, 

arrests, use of force, deadly force, and other minor forms of abuse.  61     

 Response to Violent Crime 
 Perhaps due to the distortion of crime and criminals in the media, as well as their 

own experiences with crime, many people, including the police, believe that African 

Americans and other minorities are more involved in violent crime than Whites. 

Moreover, this perception affects how officers respond to violent crimes. For 

instance, using data from the National Crime Victimization Survey, one study exam-

ined the relationship between the victim and the offender’s race on three police 

responses to robbery and aggravated assault. The variables considered were the 
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response time to the scene, the amount of effort made by officers to investigate these 

crimes at the scene, and the likelihood of arrest.  
62

   

  Officers were quicker to respond and invested more effort in the investigation 

(i.e., searches) when the incident involved African American offenders and White 

victims. This relationship held even when variables such as poverty, victim’s gender, 

and whether or not the victim was injured were taken into account. With regard to 

aggravated assault, particularly incidents involving strangers, officers were more 

likely to do a thorough investigation at the scene if it involved a White victim and an 

African American offender. Officers were also more likely, all other aspects of the 

crime being the same, to respond more quickly and to put forth a more determined 

effort if there was an injury to the White victim, particularly by an African American 

offender. None of these findings applied when the victim was an African American 

and the offender was White. Thus, evidence suggests that the race of the victim and 

the race of the offender play a role in how the police respond to violent crime. If the 

crime involves a White victim and an African American offender, officers seem to 

respond more quickly to the scene of the crime and investigate it more thoroughly, 

and arrests are more likely to occur.  63     

 Arrests 
 Is race a factor in the arrest of a suspect? The answer appears clear as minorities 

are arrested out of proportion to their representation in the population. According 

to the  Uniform Crime Reports,  in 2005, African Americans represented about 

13% of the population but approximately 28% of all arrests and 39% of arrests 

for violent crime. However, there is a great deal of controversy surrounding this 

issue. What are the reasons for this apparent differential treatment? Do police 

officers arrest African Americans more frequently than Whites due to racial bias 

or because Blacks commit more crimes? What variables are considered in the 

decision to arrest? 

  Sociologist Donald Black (1971), in his famous article “The Social 

Organization of Arrest,” found that, in general, the decision to arrest was predi-

cated on a number of factors, including the strength of the evidence, the serious-

ness of the crime, whether or not the complainant or victim wanted the suspect 

arrested, and whether the suspect was disrespectful toward the officer. The deci-

sion to arrest was also based on the relationship between the victim and the 

offender. If the suspect was a stranger to the victim, the officers were more likely 

to arrest him or her.  64   

  Interestingly, Black found that race was not a factor in the decision to arrest. 

He did find that African Americans were arrested more often than Whites, but this 

was mainly due to the fact that Whites were more likely to show deference to the 

officer. As he describes, this creates a vicious cycle, whereby the African American 

men who are arrested more often have negative feelings toward the police. When 

these feelings are demonstrated, there is more likely to be an arrest, which increases 

the hostility felt by African Americans toward the police.  65
   

  Much research following Black’s earlier work found that race does matter. In 

the 1980s, for instance, race was considered in terms of the decision to arrest. One 

study found that in those instances where the suspect was African American and the 
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victim was White, officers were more likely to make an arrest.  
66

   Similar to Black’s 

findings, in these situations, officers were also more likely to arrest the suspect upon 

the victim’s request to do so.  
67

   

  Another study found that African Americans and Hispanics were more likely 

to be arrested on less evidence than Whites. The study also found that Blacks and 

Hispanics were more likely to be released without the case going to the prosecutor. 

While at first glance this may appear to be advantageous, arrest still represents a 

form of punishment even though formal charges may not be filed.  
68

   

  Another study examined 718 police officers in Ohio and examined the extent 

to which a suspect’s race influenced an officer’s behavior. The results of the study 

showed that officers did not feel race was a significant factor in determining the 

officer’s behavior. What was significant was the suspect’s demeanor—how he or she 

acted toward the officer. However, care should be taken in interpreting this finding 

since it may be related to race in that African Americans may be more likely to have 

a negative attitude toward the police, which can lead to a similar outcome. The evi-

dence seems to suggest, then, that the race of the victim and the race of the offender 

play an important role in the decision to arrest.  69     

 Use of Force 
 The 1991 beating of Black motorist Rodney King by White police officers is perhaps 

the most visible and memorable reminder of excessive use of force by police offi-

cers. However, there was considerable academic interest in the use of force topic 

prior to the King incident.  70   In his classic study of the police in 1971, researcher 

Albert J. Reiss found that race per se was not a determining factor in the use of 

excessive force. Instead, “Class rather than race determines police misconduct.”  71   

The typical victim of excessive force is a lower-class male, regardless of race. Other 

experts, however, disagree and see excessive use of force as particularly prevalent 

against African American men. According to a 1999 Bureau of Justice Statistics 

report on police–citizen contacts, there are substantial racial and ethnic disparities in 

police use of force. African Americans are three times as likely to experience force 

or threatened force than Whites. Hispanics are more likely than Whites but less 

likely than African Americans to experience police use of force.  72   

  The implications of this trend are particularly significant for African 

Americans. Even if the overall rate of the use of force comprises 1% of all police–

citizen encounters, if those incidents are concentrated in low-income neighborhoods 

and consist of lower-class men, who are likely to be African American, the effects of 

these incidents accumulate over time to create a perception that the police routinely 

harass African Americans.  73   The symbolic significance of the excessive use of force 

should not be overlooked. As representatives of the larger system, police officers 

who engage in excessive use of force serve as a reminder of the larger problems of 

discrimination and exploitation felt by African Americans.  74     

 Deadly Force 
 Despite the notoriety when such events occur, there has been a general decline in 

the incidence of deadly force by the police.  75   However, a great deal of attention has 

been given to the frequency with which police officers use deadly force against 
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 minorities.  76   When compared with their numbers in the population, African 

Americans are disproportionately killed by the police. However, these findings also 

suggest that when compared with rates of police–citizen contacts, arrest rates and 

resistance to or attacks upon the police, there is no apparent racial disparity in the 

use of deadly force by the police.  77   

  By the mid-1980s, when many departments adopted a “defense of life rule,” 

which allows officers to use deadly force only when attempting to protect them-

selves or the lives of others, the number of persons shot and killed by the police 

decreased significantly. Part of the reason for the general decline in the use of deadly 

force has come from more restrictive policies at the departmental level as well as 

from the Supreme Court decision in  Tennessee v. Garner .  78   One study found that 

from 1970 to 1984, the police use of deadly force declined substantially, particularly 

against African Americans.  79   More recently, the data indicate that the racial disparity 

in the number of people shot and killed by the police has decreased from about seven 

African Americans for every White to about three for every one.  80   

  Another situation in which deadly force is justified occurs when the officer 

prevents the escape of a person who is extremely dangerous.  81    Tennessee v. Garner  

(471 U.S. 1; 1985) involved a case in which two officers used deadly force against 

an African American juvenile who was fleeing the scene of a burglary. At that 

time, the officers were justified in using deadly physical force against a fleeing 

felon. However, the Court ruled in  Tennessee v. Garner  that this was no longer 

acceptable. As a result, many departments were required to modify their policies 

concerning use of force against fleeing felons. Thus, while there was a time when 

officers were given wide latitude in using deadly force, since 1980 departments all 

over the country have changed their policies regarding the use of force and the 

number of incidents have declined considerably.   

 Profiling and Other Minor Forms of Abuse 
 The issue surrounding discriminatory treatment of African Americans extends 

beyond serious offenses. In fact, one might argue that it is the minor forms of abuse 

that create a climate of fear and hostility between the police and minorities. These 

indignities, or what sociologist Elliot Liebow has referred to as the “little murders of 

everyday life,”  82   characterize the attitudes the police have toward minorities in some 

circumstances. The difference between this type of abuse and the others discussed, 

however, is that there is no tangible reminder that the incident occurred. 

  Minor forms of abuse such as profiling usually end with the interaction 

between the officer and the suspect. These forms of abuse usually occur on the street 

and typically involve no witnesses. This makes sustaining allegations very difficult 

and results in continued tension between the police and minorities.  83   

  In the mid-1990s, the New Jersey State Police were under investigation for 

allegedly ordering officers to concentrate on stopping Black drivers. Three state 

troopers stated they were instructed by their superiors to single out African 

American drivers for traffic stops. Additionally, a 1992 study of traffic stops in 

Florida found that while only 5% of the drivers on the road were African American 

or Hispanic, nearly 70% of those stopped and 80% of those searched were African 

American or Hispanic. Further, nationally, from January 1993 to August 1995, 
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almost 90% of the individuals subjected to search and seizure operations on buses 

and trains were people of color. Another study of all reported federal decisions 

from 1993 to 1995 involving bus and train sweeps found that nearly 90% of those 

targeted were minorities.  
84

   

  A controversy was created when, in April 2005, a report on racial profiling 

was scheduled to be released by the Department of Justice’s Bureau of Justice 

Statistics. Based on interviews with 80,000 people in 2002, the study found that 

White, Black, and Hispanic drivers nationwide were stopped by the police that year 

at about the same rate, roughly 9%. But the Department of Justice report also stated 

that once they were stopped, Hispanic drivers were searched or had their vehicles 

searched by the police 11.4% of the time and Blacks 10.2% of the time, compared 

to only 3.5% for White drivers. The study found that officers were more likely to 

threaten or use force against Blacks and Hispanics more often than against Whites, 

and the police were much more likely to issue tickets to Hispanics than to simply 

give them a warning. 

  The authors of the Department of Justice report said they were not able to draw 

any conclusions about the reason for the differing rates, but they said the gaps were 

notable. The research “uncovered evidence of Black drivers having worse 

 experiences—more likely to be arrested, more likely to be searched, more likely to 

have force used against them—during traffic stops than White drivers,” the report 

concluded. The inflammatory nature of these findings allegedly led the Department 

of Justice to try to suppress some of the information or to change the findings. While 

strenuously arguing that the results should not be altered for political purposes, the 

director of the Bureau of Justice Statistics was demoted.  85   

  Another study explored the extent to which there are racial differences in 

getting hassled by the police as well as what the researchers identify as  vicarious 
hassling— knowing someone who has experienced this type of treatment by the 

police. The main finding of the study was that African Americans are more likely 

than Whites to perceive they are being hassled by the police individually and 

vicariously. Nearly one-half of African Americans in the study had experienced a 

negative police interaction and two-thirds knew someone who had had a similar 

experience, compared to the 10% of Whites who experienced this type of treat-

ment in the same way. While such a discrepancy could be a result of different 

patrol practices, which focus on minority neighborhoods, it could also be that 

some of these perceptions may be a result of frequent police contact. A third expla-

nation may be that there exists a perception by officers that African Americans and 

other minorities are more likely to commit crimes and thus are potential offenders 

that warrant police attention.  86   

  Finally, there is verbal abuse. Many complaints are filed each year against 

officers who verbally abuse citizens. The Christopher Commission, created in 1990 

to investigate allegations of abuse in Los Angeles following the beating of Rodney 

King by White officers, found that officers frequently use abusive language. This 

may occur during the interaction with citizens, or it may happen between officers. 

For example, the commission’s investigation discovered that computer messages 

containing racially offensive comments had been sent between officers. 

  Research on police behavior suggests that derogatory comments and the stig-

matizing labeling of people are ways for officers to control suspects. Profanity 
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serves several functions: to gain the individual’s attention when interacting with 

officers, to keep officers at a social distance while the interaction occurs, and to 

psychologically dominate the individual.  
87

   

  What does all of this tell us? It should remind us that the relationship 

between the police and African Americans is complex. African Americans may be 

arrested disproportionately, in part, because of their more pronounced involve-

ment in criminal activities; it may also have to do with the way African Americans 

respond to police contact. Structural issues such as poverty and overcrowding in 

urban areas may contribute to greater police contact in that the problems experi-

enced in those areas require a more frequent police presence. Minority involve-

ment with the police may also have something to do with the attitudes of police 

officers—some officers believe minorities are more likely to become involved in 

criminal activities, so they merit greater police attention. Finally, African 

American overrepresentation in criminal activities may also have something to do 

with the perceptions of the police, which tend to inflame the nature of the interac-

tion between the two groups. 

  In response to problems stemming from police interactions in low-income 

African American communities, and after being accused of racially motivated exces-

sive use of force, some officers in Cincinnati, Ohio, and other cities around the 

country have employed de-policing as a strategy.    De-policing    is a tactic employed 

by some officers who answer only 911 calls instead of engaging in routine patrol. 

This is done to avoid contact with minorities and to prevent routine situations from 

escalating into charges of racial profiling or discriminatory treatment of minorities. 

Answering only emergency calls limits such contact, but crime rates also increase 

dramatically. A Seattle, Washington, police officer recently noted: “Parking under a 

shady tree to work on a crossword puzzle is a great alternative to being labeled a 

racist and being dragged through an inquest, a review board, an FBI and U.S. 

Attorney’s investigation and a lawsuit.”  88      

 The Courts and African Americans: Sentencing Issues 
 Not only is there evidence to suggest that Blacks are more likely than Whites to be 

stopped, searched, arrested, and killed by police officers, they are also more likely 

to receive harsher treatment once they arrive in court. In fact, there are many who 

contend that the war on drugs is really a war on African Americans.  89   For instance, 

there is evidence to suggest that African Americans are more likely to receive 

harsher penalties and sentencing than Whites for similar crimes. This is most appar-

ent in the different penalties for selling crack cocaine compared to powder cocaine, 

designer drugs, or even steroids. The federal sentencing guidelines are substantially 

harsher than the penalties provided by many state statutes, suggesting that state 

prosecutors are more likely to refer crack cases involving racial minorities to the 

federal system for prosecution.  90   

    A related disparity in sentencing appears in murder cases. Researchers found that 

when the level of seriousness is controlled for—meaning that it is not taken into con-

sideration, such as the degree of severity and the number of persons killed—prosecutors 

and juries are more likely to demand the death penalty if the victim is White and the 

offender is Black than in any of the other possible racial combinations (e.g., White 
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victim/Black offender; White offender/Black victim; Black offender/Black victim; 

White offender/White victim).  91   Part of the explanation for the dramatically different 

punishment for cocaine and crack is likely a result of the fear of drugs and those who 

sell drugs rather than pure discrimination and prejudice. Because of the perception by 

members of mainstream culture that crack cocaine represents a more serious and imme-

diate threat to way of life than powder cocaine, particularly when crack cocaine left the 

inner city and appeared in the suburbs, more punitive measures were easily justified. 

Given that African Americans were already perceived to be responsible for the “drug 

problem” nationwide, the perceptions that the problem was being brought into middle-

class suburbia resulted in panic and more punitive actions.  92   

    Further, a number of studies indicate that Whites receive a higher proportion 

of plea bargains than Blacks. One study found that Whites were more successful in 

getting charges reduced or dropped, and in getting diversion, probation, or fines 

instead of incarceration.  93   However, other studies indicate inconsistent results with 

regard to the effects of race on plea bargaining and prosecution strategies.  94   

    A number of studies demonstrate racial bias in sentencing. A study in 39 states 

found that Blacks typically serve longer sentences than Whites for robbery, rape, and 

murder.  95   A growing body of research indicates that in many cases the key factor is 

the race of the victim. Preliminary evidence suggests that when the victim of rape or 

robbery is White, the sentence is likely to be more severe.  96   

      In 1991 the 17-member New York State Judicial Commission on Minorities 

composed of judges, lawyers, law professors, and an official from the state 

Department of Education concluded that the state court system showed signs of rac-

ism. The commission concluded that minority group members are less likely than 

African Americans are more likely to be involved in the criminal justice system than are other types of 

offenders.
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Whites to receive favorable actions from the courts; that judges and prosecuting 

attorneys, more than other court employees, are more hostile and racially biased 

toward minorities; and that minority lawyers are often subjected to opposing attor-

neys’ racial stereotyping and racist jokes.  
97

     

 The Death Penalty and African Americans 
 African Americans’ overrepresentation in sentencing and incarceration is also found 

among offenders sentenced to death. According to the Bureau of Justice Statistics, 

in 2004 about 42% of inmates on death row were Black. This percentage has been 

consistent since 1968, and 53% of all people executed since 1930 have been African 

American.  98   

    Perhaps the most graphic illustration of the relationship between race and 

criminal justice involves the use of capital punishment. When the  Furman v. Georgia  

(408 U.S. 238; 1972) decision was first handed down by the Supreme Court, many 

scholars interpreted the finding as the abolition of capital punishment in the United 

States. However, in 1976 the Court heard three cases, the most important of which 

was  Gregg v. Georgia  (428 U.S. 153; 1976). In this case, the state of Georgia pro-

vided the Court with a set of procedural safeguards designed to guide the discretion 

of the judge or jury when faced with a capital case. For instance, the Georgia statute 

provided an automatic appeal of all death penalty cases. It was argued that separate 

trials, one trial to determine guilt and another for punishment, guarded against irrel-

evant evidence that might influence sentencing decisions. The Georgia statute made 

it mandatory that the death penalty could not be imposed unless a jury unanimously 

(and beyond a reasonable doubt) found that there were aggravating circumstances—

that the offender used excessive force or engaged in behavior that escalated the 

severity of the crime. The Court argued in  Gregg  that capital punishment does not 

necessarily amount to cruel and unusual punishment as long as certain procedural 

safeguards are carried out that are designed to curb arbitrary and capricious applica-

tion of the death penalty. In short, where discretion is reasonable and controlled, 

capital punishment is constitutionally permissible for the crime of murder. 

    Studies have revealed that, despite the significance of this case, the guidelines 

established in  Gregg  have not eliminated racial disparities in capital cases. One study 

examined patterns of death sentencing in Florida, Texas, Ohio, and Georgia. In each 

of these states, killers of Whites were sentenced to death more consistently than kill-

ers of Blacks. Also, Black defendants with White victims were more likely to receive 

the death penalty than White defendants with Black victims. The implication, of 

course, is that the decision to execute in these states reflects the same arbitrariness 

that has characterized the imposition of the death penalty in the past.  99   

    Another study found a clear pattern of racial disparity in South Carolina death 

penalty cases when the race of the offender and the race of the victim were consid-

ered together. This study found that Blacks who kill Whites had over 4.5 times 

greater risk of having the death penalty sought by the prosecutor than did Black kill-

ers of Blacks. Whites who killed Blacks were 1.1 times more likely to have the death 

penalty sought by the prosecutor than Whites who killed other Whites. This study 

concluded that the race of the victim may be a more important consideration of 

public prosecutors than the race of the offender.  100   
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    In  McCleskey v. Kemp  (481 U.S. 279; 1981), Warren McCleskey, a Black man, 

was convicted in Fulton County, Georgia, of murdering a White police officer during 

an armed robbery of a furniture store. The conviction was consistent with the Georgia 

statute concerning aggravating circumstances. At trial, McCleskey failed to present 

any mitigating evidence to the jury and was subsequently sentenced to death. 

    On appeal to the U.S. Supreme Court, McCleskey claimed that the Georgia 

capital sentencing process was administered in a racially discriminatory manner that 

violated the protections provided by the Eighth Amendment to the U.S. Constitution. 

He also argued that the discriminatory system violated the Fourteenth Amendment’s 

equal protection clause. To support his claim, McCleskey offered the results of an 

empirical study documenting evidence of a racial bias against African Americans. 

The study showed that from 1973 to 1979 there were 2,484 murder and non- negligent 

manslaughter cases in Georgia. Defendants who killed Whites were sentenced to 

death in 11% of the cases, whereas defendants who killed Blacks were sentenced to 

death in only about 1% of the cases.  101   

    This study also discovered that the death penalty was imposed in 22% of the 

cases where an African American defendant was convicted of murdering a White; 

8% of the cases with a White defendant and a White victim; 3% of the cases with a 

White defendant and a Black victim; and only 1% of the cases involving a Black 

defendant and a Black victim. In this detailed analysis, the researchers controlled for 

some 230 nonracial variables and found that none could account for the racial 

disparities in capital sentences among the different racial combinations of defendant 

and victim. People who killed Whites were 4.3 times more likely to be sentenced to 

death than those who killed Blacks.  102   

    McCleskey claimed that race had infected the administration of capital punish-

ment in Georgia in two ways. First, offenders who murdered Whites were more 

likely to be sentenced to death than offenders who murdered Blacks. Second, Black 

murderers were more likely to be sentenced to death than White murderers. 

    In 1987 the Supreme Court handed down its 5–4 decision. The essential 

question before the Court was whether a complex statistical study that indicates a 

risk that racial consideration enters into capital sentencing determinations is uncon-

stitutional under the Eighth and Fourteenth Amendments. The Court held that the 

study does not prove that the administration of capital punishment in Georgia vio-

lates these amendments. 

    The essence of the Court’s ruling is that there are acceptable standards of risk 

of racial discrimination in imposing the death penalty. The Court held that the study 

simply shows that discrepancies appear to correlate with race in imposing death 

sentences, but that, according to the Court, “[T]he statistics do not prove that race 

enters into any capital sentencing decisions or that race was a factor in the petition-

er’s case.” The Court was also concerned that a finding for the defendant would open 

other claims that “could be extended to other types of penalties and to claims based 

on unexplained discrepancies correlating to membership in other minority groups 

and even to gender.” The dissenters in the ruling argued that whether McCleskey can 

prove racial discrimination in his particular case is totally irrelevant in evaluating his 

claim of a constitutional violation because the Court has long recognized that a 

pattern of substantial risk of arbitrary and capricious capital sentencing suffices for 

a claim of unconstitutionality.   
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 Corrections and African Americans 
 It seems fairly evident, by any measure, that African Americans are disproportionately 

incarcerated. While they represented approximately 13% of the overall population in 

this country in 2004, African Americans represented almost 39% of those incarcerated 

in state and federal prisons. Whites represented about 75% of the population, yet they 

constituted only 32% of the inmate population. Hispanics represented about 13% of 

the population, but only about 18% of those incarcerated in 2004. Clearly, African 

Americans are overrepresented in prisons and jails in this country. 

    According to the Bureau of Justice Statistics, at the beginning of 2004, 

American federal and state adult prisons contained about 1,421,911 inmates. 

Overall, the United States incarcerated 2,267,787 persons at year-end 2004, an 

increase of about 2% over 2003. Although the total number of sentenced inmates 

rose 32% between 1995 and 2004, the racial and ethnic composition of the inmate 

population changed only slightly. Among male inmates with a sentence of more than 

one year in 2004, 551,300 were Black, 449,300 were White, and 260,600 were 

Hispanic. More than 40% of all sentenced males were Black.  103   

    According to the Bureau of Justice Statistics, in 2004 Black males in their twen-

ties and thirties were found to have higher rates of incarceration compared to other 

groups. Almost 9% of Black males aged 25 to 29 were in prison in 2004, compared to 

2.5% of Hispanic males and about 1.2% of White males in the same age group. While 

it is relatively common to discover that incarceration rates decrease with age, the per-

centage of Black males aged 45 to 54 in prison was still nearly 3.3% in 2004, which 

is more than twice the highest rate of 1.2% among White males aged 25 to 29.  104   

    Incarceration rates for females, though lower than those for males, still reflect 

this racial and ethnic disparity. Black females, who have an incarceration rate of 

170 per 100,000 population, were more than twice as likely as Hispanic females 

(75,000 per 100,000) and four times as likely as White females (42 per 100,000) to 

be in prison in 2004. These differences among White, Black, and Hispanic females 

were consistent across all age groups.  105   

    Type of offenses also varied by race and ethnicity. In 2004 about half of White, 

Black, and Hispanic state inmates had been convicted of violent offenses. However, 

White offenders were more likely serving time for a property offense (26%) com-

pared to Blacks (18%) and Hispanics (16%). Drug offenders made up the largest 

portion of Hispanic inmates (27%), followed by Black inmates (25%) and White 

inmates (15%).  106   

    African Americans’ interaction and involvement in the three primary compo-

nents of the criminal justice system (police, courts, and corrections) are further dis-

cussed later in this book. To be sure, controversy exists with respect to African 

American and other minority group involvement in the criminal justice system. Below 

we comment on factors that generate and perpetuate the controversy and discrepancy.   

 Race, Fear, and Crime 
 Given evidence that clearly suggests that African Americans are more likely than 

Whites to be stopped, frisked, arrested, prosecuted, convicted, sentenced to long 

prison terms, and given the death penalty, how can such a distinctive set of trends be 

explained? 
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    One theory is that African Americans are more likely to engage in criminal 

activity, more likely to get caught, and, given their repeated patterns of behavior, 

receive harsher treatment at every level of the criminal justice system. This is per-

haps the most popular theory since it focuses the blame squarely on the people who 

are adversely affected. Arguably, African Americans are punished more harshly 

because they commit more acts against society, and this is reflected in the arrest, 

conviction, and incarceration statistics. 

    Another theory places the blame for the misrepresentation of African 

Americans in the criminal justice system on the structure of society and on the sys-

tem itself. Arguments on this side contend that the system is racist and that African 

Americans are treated unfairly largely because of public fears. As a result, a self-

fulfilling prophecy develops. Motivated by the perception that African American 

offenders represent a greater threat than White offenders, police, judges, and other 

court officials treat African Americans more harshly. Blacks, in turn, perceive this 

treatment as biased and are likely to become a more substantial threat than they 

would have been without exposure to racism in the criminal justice system. This 

reinforces the public’s fears that African American offenders pose a greater threat to 

safety than White offenders.   

 Wilbanks and the Myth of a Racist Criminal Justice System 
 Criminal justice scholar William Wilbanks, in his book  The Myth of a Racist 
Criminal Justice System  (1987), presents a somewhat different argument about the 

relationship of race to the criminal justice system. He contends that Whites and 

Blacks differ sharply over whether the criminal justice system is racist. The vast 

majority of Blacks appear to believe that the police and the courts discriminate 

against Blacks, whereas a majority of Whites reject this charge. This disparity also 

appears to exist among those who work in the system. 

    According to Wilbanks, some Blacks have suggested that the criminal justice 

system is so characterized by racism that Blacks are outside the protection of the 

law. A sizable minority of Whites, in contrast, think that the system actually dis-

criminates  for  Blacks out of fear of being charged with racism from the Black 

community. White police officers have reported often ignoring criminal activity by 

Blacks out of a fear of criticism from the department, the Black community, and/or 

the media. 

    Wilbanks contends that these contrasting perceptions regarding the fairness of 

the system have at least four important consequences. First, research shows that 

Blacks may turn to criminality or engage in more crime because of a perception that 

the criminal law and its enforcement are unfair and even racist. Thus, in a way, 

Blacks believe they are justified in breaking the law. The second consequence relates 

to civil disturbances. Many riots occur because of a perception that the system is 

unfair and unjust. The Kerner Commission, which investigated the civil disturbances 

in American cities in the 1960s, found a widespread belief among Blacks that the 

criminal justice system was racist and concluded that Blacks’ negative perceptions 

were a major cause of the violence. 

    A third consequence of these opposing perceptions is a heightened sense of 

hostility toward the police. As mentioned, many Blacks view the criminal justice 

mcn79948_ch03_049-079.indd Page 73  6/28/08  4:43:22 AM usermcn79948_ch03_049-079.indd Page 73  6/28/08  4:43:22 AM user /Volumes/202/MHSF047/MHSF047-03/Volumes/202/MHSF047/MHSF047-03



74 Part II Cultural Specifi cs in the Criminal Justice System

 system as racist and the police as prejudiced. The greater intrusiveness by police offi-

cers into the lives of people in low-income areas often leads to heightened tensions and 

resentment of the police. It also creates an impression that the police are intentionally 

harassing people in these neighborhoods, looking for a reason to arrest them.  107   

    The fourth consequence is that the recent White backlash to civil rights 

programs such as affirmative action and racial quotas may be due in part to a 

White perception that Blacks complain about racism, when, in fact, Whites pro-

vide excessive preferential treatment to African Americans. Wilbanks takes the 

position that the perception of the criminal justice system as racist is a myth. He 

argues that the question of whether the criminal justice system is racist must not 

be confused with Blacks committing crimes at a higher rate than Whites because 

of discrimination in employment, housing, education, and so on. It may be that 

racial discrimination produces a gap in offending between Blacks and Whites, but 

that this gap is not increased as Black and White offenders move through the 

system. If the gap does not increase after the point at which offenses occur, the 

system cannot be held responsible for the gap that results at the end of the system 

(e.g., prison). 

    Wilbanks says that Blacks believe the system is racist for several reasons, the 

most important of which he calls  negative attribution . This suggests that, in response 

to the history of how Blacks have been treated, African Americans have developed 

a negative view of Whites that attributes evil motives and traits to them. Whites are 

an “out group” intent on denying Blacks equal rights and opportunities. This attribu-

tion leads to the tendency to look for “facts” to confirm this view of Whites. 

    Second, Wilbanks explains that the suspicions of African Americans of the 

entire criminal justice system are not an abstract or intellectual argument. The 

mistrust of the system in general, and of the police in particular, comes from their 

direct personal experiences with police officers. For example, one study reported 

that one in four adult Blacks in Detroit claimed to have been stopped and ques-

tioned by the police without good reason and that one in five adults claimed to 

have been searched unnecessarily. Such personal experiences tend to confirm what 

people commonly hear in the Black community; thus, Blacks often express the 

view that they do not need statistical proof of racial discrimination since they have 

experienced it.      

 Summary 
 This chapter has explored the historical experience of African Americans in the 

United States and how this group has found itself in a disadvantaged position for 

some time. From the early days of slavery to discrimination as they fought in world 

conflict to the Civil Rights Movement, the African American has played an important 

role in the history of the United States. Reconstruction also played a role in the 

current position of African Americans as many formal and informal norms and laws 

were created to distance African Americans from Whites even when they were 

forced to live in close proximity to one another. The legacy of slavery, Jim Crow, 

segregation, and the denial of equal protection under the law, as found in the 

decisions of U.S. Supreme Court cases, has fundamentally shaped the position of 
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African Americans in the United States. A by-product of this treatment and legacy 

of slavery is seen in the disproportionate representation of African Americans in the 

criminal justice system. 

  While the topic remains controversial, there can be little doubt that African 

Americans are overrepresented in crime statistics. This is true despite the fact that 

there is a growing Black middle class of educated, professional, and politically 

savvy African Americans. Whether it involves arrest, use of force, searches, 

convictions, sentences, or executions, Blacks are disproportionately represented in 

the criminal justice system. Not only do Blacks have different experiences with the 

criminal justice system than Whites, they also have a general sense of mistrust of the 

system in general and of the police in particular. 

  In many low-income neighborhoods there is a significant amount of tension 

between African Americans and the police. Part of the reason for this mutual mistrust 

is due to the fact that police officers intervene in the lives of many African Americans 

perhaps more so than in the lives of Whites in suburban neighborhoods. As a result, not 

only do African Americans perceive the police as intrusive, this frequent contact can 

also make it more likely that they become involved in the criminal justice system. 

  The reasons for the overrepresentation of African Americans in the criminal 

justice system range from individualistic theories, which contend that African 

Americans commit more crimes, get caught more often and are punished more 

harshly, to structural explanations, which suggest there are factors outside the 

control of individuals that result in their involvement in the system. Finally, as 

Wilbanks points out, there also exists a debate concerning the racism embedded in 

the criminal justice system itself. 

 You Make the Call
   Excessive Force?

   Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do. One thing to consider is whether someone who holds negative attitudes against a 
group of people is likely to translate them into his or her behavior.   

You are a White, middle-class, male police officer with less than one year’s experience in 

law enforcement. You have been assigned to a high-crime, low-income neighborhood. 

There are many calls for service and a significant amount of violent crime in this area. In fact, 

several times this year the SWAT team has been called to rescue officers who have been 

attacked by armed residents. Your partner is an eight-year veteran officer who has been 

involved in many disturbances in this neighborhood and dislikes many of the citizens who live 

here. In fact, during the course of several conversations, your partner uses racial epithets 

against African Americans and talks about “nuking the entire area” and starting all over with 

a group of “civilized” people. In the 11 months since you’ve been a police officer, you have 

heard rumors that this officer has engaged in acts of excessive violence toward citizens and 

has even “planted” evidence on suspects in order to arrest them.  

 While working late one night, the two of you answer a call from a resident that a domes-

tic disturbance is taking place. Your partner says, “I know these people, we get called here all 

the time. I’ll handle this.” You enter the home of an African American family and your partner 

�
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rushes into another room. Three shots are fired and when you come into the room, you find a 

Black man lying on the floor with gunshot wounds to his chest. Your partner is standing over 

him with his weapon drawn, smoke coming from the barrel of his pistol. He tells you that the 

dead man reached for a gun, but none is found. The man’s family begins to scream that your 

partner shot an unarmed man.  

 Later, when detectives take your statement, they ask if your partner used excessive force 

against the victim. The investigators also tell you that the deceased family members claim 

they did not own a gun and one was not found at the scene. 

   Questions  

1.   Is your partner a racist?    

2. Do your partner’s attitudes toward African Americans factor into his behavior?    

3. What do you say to the detectives who take your statement about the incident?      

  Discussion Questions  
  1.    Why do you think African Americans are overrepresented in the crime 

statistics? Is it because they commit more crimes, or is it due to greater police 

presence in their communities?  

  2.    What role, if any, does the legacy of slavery play in the involvement of African 

Americans in crime?  

  3.    Do you think the criminal justice system is racist toward African Americans, or 

is it individual people within the system who discriminate against African 

Americans?  

  4.    What role does the media play in assessing the importance of the race factor in 

the criminal justice system?  

  5.    What role do you think the Black middle class should play in resolving some of 

the problems in low-income neighborhoods?  

  6.    Assume you are a U.S. Supreme Court justice and are hearing a case on the 

death penalty. Do you think studies examining the race factor in executions 

should be used to determine if discrimination against minority groups exists in 

applying the death penalty? Why or why not?    

  Key Terms 
   Black middle class  (p. 57)    

   Black Nationalism  (p. 56)    

   Black Power  (p. 56)    

   Civil Rights Movement  (p. 54)    

   de-policing  (p. 68)    

   Emancipation Proclamation  (p. 52)    

   Freedom Schools  (p. 55)    

   fugitive slave acts  (p. 52)    

   Jim Crow  (p. 52)    

   Nation of Islam  (p. 56)    

   Reconstruction  (p. 52)    

   restrictive covenants  (p. 54)    

   slave codes  (p. 52)      
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C H A P T E R 4

   Hispanic Americans and the Criminal 
Justice System  

  Chapter Objectives 

 After reading this chapter, you should be able to 

   ❖ Understand the significance of the Hispanic/
Latino influence in the United States. 

❖   Understand the historical importance of 
immigration for Chicanos, Cubans, Puerto 
Ricans, and those from Central and South 
America. 

   ❖ Describe the current position in American society 
for Chicanos, Cubans, and Puerto Ricans. 

❖    Describe the overrepresentation of Hispanic 
Americans in the criminal justice system, 
including arrests, use of force, deadly force, 
and sentencing.  

   The group label  Hispanic Americans  includes a population of people who share a 
common language heritage but have many significant differences. More than one in 
eight people in the United States are of Spanish or Latin American origin.  1   
Collectively this group is called Hispanics or Latinos, a term we will use inter-
changeably in this chapter. The U.S. Census Bureau estimates that by 2050 Hispanics 
will constitute about a quarter of the U.S. population. According to the 2000 Census, 
there are 35.3 million Latinos, which outnumber the 34.7 million African Americans 
in the United States. The majority of the Latino population, about 21 million, are 
Mexican Americans or Chicanos. Puerto Ricans and Cubans make up the largest 
groups representing the remainder of the Latino population.  2   
  The problems of identity are evident from the outset of the discussion. 
How does one define this group of diverse people—are they Hispanic, Latino, or 
something else? People of Spanish or Latin origin share the group label Hispanic 
or Latin and a common ancestral home, Central and South America. The Hispanic 
label combines the offspring of colonized natives, the  Hispanos,  with the 
descendants of foreigners, and with political and economic refugees.  3   The term 
 Hispanic  is not universally used and some people, particularly from Latin 
America, prefer the term    Latino    .  Also, significant differences exist among the 
cultures of Latin America.  4   
  In addition to the countries of origin, some sense of the Hispanic population 
can be made by examining where different groups tend to live. Chicanos, for exam-
ple, are found primarily in the Southwest, whereas Puerto Ricans tend to live in the 
New England area, and Cubans tend to congregate in Florida. Given their diversity 
in both background and regionalism, groups in the West tend to use the term  Latino  
whereas the term  Hispanic  is more often used in the East.  5   

80
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  There is even diversity found in the one area thought to be common for all 

Hispanics: language. Because of different dialects and nuances in pronunciation, 

while Spanish might be the way to generally identify the group, perhaps it is more 

accurate to say that Hispanics or Latinos are a non–English speaking group. 

  � Chicanos and Mexicans  
    Chicanos    ,  who are Americans of Mexican origin, are the largest ethnic group in the 

United States. Numbering more than 12 million, Chicanos have a long history in the 

U.S. dating back to the early days of European exploration. The Chicano people 

trace their ancestry to the merging of Spanish settlers with Native Americans of 

Central America. In fact, evidence of Chicano history can be traced to the Mayan 

and Aztec civilizations.  6   Thus, the Spaniards conquered the land and merged with 

Native Americans over several centuries to form the Mexican people. 

    In 1821 Mexico obtained its independence from Spain, but domination from 

the United States began less than a generation later. After the conclusion of the 

Mexican-American War in 1848, treaties were signed that gave Texas, California, 

and most of Arizona and New Mexico to the United States for $15 million. In 

exchange, the U.S. granted citizenship to about 75,000 Mexicans.  7   

    The beginning of the Chicano experience was varied, but the one thing 

Chicanos had in common was that they were regarded as a vanquished people. 

Although maltreatment and discrimination existed, more serious issues arose when 

Whites began to encroach on Chicano land. Prior to 1869, Chicanos in California 

owned all parcels of land valued at more than $10,000. By the 1870s they owned 

only 25% of the land. A widely accepted, and ironic, explanation for this trend was 

that many Whites felt justified in taking Chicano land because of the landgrabbing 

that some Mexican governors perpetrated against American Indians. That Whites 

perpetuated this same type of behavior against American Indians somehow is lost in 

the justification in the treatment of Chicanos.  8    

 Immigration 
 Immigration from Mexico is unique in several respects. From about 1901 to 1913, large 

numbers of Mexicans came into the United States to work in the growing agricultural 

industry. The Mexican population grew significantly after the Mexican Revolution of 

1909–1922, which brought even more refugees into the U.S. When World War I began, 

fewer people from Europe came to this country, which opened the proverbial door in 

the labor market for Mexicans. More Mexicans emigrated to the U.S. after the Mexican 

Revolution due to the political conflicts in their native country.  9   

    The influx of Mexicans into the United States slowed after 1929 as the Great 

Depression was felt all over the country. Consequently, Mexicans were not needed for 

labor, and the ones already in the U.S. were considered competition for existing jobs. 

In an attempt to reduce the labor force, the government embarked upon a deportation 

program, referred to as    repatriation,    to effectively send Chicanos back to Mexico.  10   

    The legal justification for repatriation was that deportation applied only to 

illegal immigrants. However, one of the problems created by this program stemmed 

from the poorly kept records concerning immigrants prior to 1930. Because the 
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United States had little interest in whether Mexicans entered with the proper 

credentials, preferring their labor to their papers, many Mexicans who could be clas-

sified as illegal aliens had resided in the U.S. for decades. However, because many 

Mexicans had children who were citizens at birth, technically they could not be 

legally deported. Regardless, many Chicanos were deported because they could not 

produce sufficient documentation that they were U.S. citizens.  11   

    As a result, about half a million people were deported to Mexico. For the 

Chicanos and Mexicans who were allowed to remain, they could not find work and 

many lost the property they owned because they were unable to pay taxes. As a 

result, many Chicanos flocked to growing concentrations of segregated areas, called 

   barrios    ,  of the Southwest.  12   

    When the Depression ended, Mexican laborers again became attractive to 

industry. In 1942 the United States and Mexico agreed to a program called Los 
Braceros that allowed migration across the border by contracted workers       .  Minimum 

standards were maintained for the transportation, housing, wages, and health care of the 

Braceros. Ironically, these safeguards placed the Braceros in a better economic situation 

than Chicanos, who often worked alongside the protected Mexican nationals.  13   

   Chicanos Today 
 Perhaps the two most significant areas that demonstrate the current status of Mexican 

Americans in this country relate to education and health care. Both Mexican 

Americans and Puerto Ricans have seen some progress in terms of educational 

While illegal immigration is a controversial topic, many legal migrant workers struggle to obtain fair 

treatment.
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achievement; however, both groups lag behind Whites in this area. Part of the reason 

for this is the sense of segregation and isolation many Mexican American and Puerto 

Rican students feel. Almost three-quarters of Hispanics attend predominantly minor-

ity schools. This figure is higher than that for African American students.  14   

    A second, and related, factor has been the loss of emphasis on the desegrega-

tion of schools. At one time, particularly in the 1960s and 1970s, strong campaigns 

were launched to ensure that Whites and Blacks were provided equal educational 

opportunities. The momentum for equality has lessened at a time when more 

Hispanics are entering congested, minority-dominated schools.  15   

I L L E G A L  I M M I G R A T I O N , 
F E N C I N G ,  A N D  T H E  M I N U T E M A N 

D E F E N S E  C O R P S

Illegal immigration is one of the most pervasive and 

controversial social issues among U.S. citizens. 

People are primarily concerned about the rise in illegal 

immigration, particularly from Mexico into the United 

States. Strategies to contain illegal immigrants consist 

of stricter enforcement of immigration laws or, more 

recently, the construction of a fence across the border 

between Mexico and the U.S. This fence, estimated to 

stretch over a 70-mile area and cost nearly $55 mil-

lion, will be built along the border using the fiber optic 

mesh produced by FOMGuard, USA, also currently in 

use on U.S. military installations, the Demilitarized 

Zone in Korea, and the West Bank in Israel. Perhaps 

most important, the fence will be built on private ranch 

land through private donations.

 Another strategy to deal with illegal immigrants 

is referred to as The Minuteman Project (TMP). 

Beginning in April 2005, TMP was created as a way 

for citizens to actively take part in addressing the 

immigration problem from Mexico and Canada. The 

name of the group comes from the minutemen who 

fought in the American Revolution. Essentially, The 

Minuteman Project is a citizen patrol group, which is 

a form of a community crime prevention program. The 

law enforcement community typically does not sup-

port citizen patrol groups, such as the Guardian 

Angels, because of concerns about the lack of ade-

quate training and the threat of vigilante or “mob” 

justice. The U.S. Border Patrol, the primary agency 

responsible for the control of illegal immigration into 

the United States, supports The Minuteman Project. 

Supporters of TMP also include union leaders, who 

see illegal immigrants as a threat to job security, and 

California Governor Arnold Schwarzenegger, who, in 

2005, said he thought that the group had been doing a 

good job and was an asset to the community.

 Critics of TMP include former Mexican President 

Vicente Fox, President George W. Bush, and the Anti-

Defamation League. Their concern about TMP is that 

the program has been infiltrated with White suprema-

cist groups, such as the American Nazi Party and the Ku 

Klux Klan. An added problem is that some TMP mem-

bers have carried weapons while on patrol, lending to 

the perception that they are confrontational and do not 

supplement the Border Patrol. In response, TMP mem-

bers argue that some members bring weapons while on 

patrol to kill snakes and other animals that present a 

threat to their personal safety. TMP members also point 

out that they have provided medical treatment to people 

they encounter while waiting for the Border Patrol to 

arrive. Most important, TMP members often engage in 

activities with Border Patrol agents. A spokesperson for 

the Tucson, Arizona, sector of the Border Patrol says 

there have been no incidents in which Minuteman vol-

unteers used their firearms to harm illegal immigrants.

 The Minuteman Project is controversial for many 

reasons, but it does demonstrate the willingness of some 

citizens to recognize the limitations of the Border Patrol 

as well as their willingness to address the issue of illegal 

immigration. There is a fine line between citizen 

responsibility and vigilante justice, and the debate about 

The Minuteman Project is at the heart of the issue.
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    Not surprisingly, Mexican Americans and Puerto Ricans are underrepresented 

in higher education. As an illustration, according to the 2000 U.S. Census, only 51% 

of Mexican Americans and 64% of Puerto Ricans aged 25 and over had completed 

high school, compared to 88% of non-Hispanic Whites. Further, less than 5% of all 

college professors were Hispanic.  
16

   

    Hispanics are also adversely affected by issues surrounding health care. 

According to the U.S. Census Bureau, approximately one-third of Hispanics have no 

health insurance, compared to about 11% for African Americans and about 10% for 

Whites. Not only is the quality of health care limited for Hispanics, but there is no 

continuity of care since they must rely on clinics for their medical needs. It also 

means preventive health care is limited; for example, fewer Hispanics than any other 

race or ethnic group are immunized.  17   This problem is complicated by the limited 

number of Hispanic health professionals, who accounted for less than 4% of dentists, 

nurses, and physicians in 2000, according to the U.S. Census Bureau. An added 

problem is the language barrier. Even with translators, communication with Hispanic 

patients is difficult since many medical terms are not easily translatable, particularly 

for interpreters who are not familiar with medical terminology.  18   

         � Cubans  
 Third in population only to Chicanos and Puerto Ricans, Cuban Americans represent 

a significant ethnic minority in the United States. The Cuban influence in this coun-

try was seen as early as 1831, with small, close-knit communities organized around 

a single enterprise such as a cigar manufacturing factory.  19    

 Immigration 
 Until recently, the number of Cuban Americans was relatively small. In 1960, 79,000 

people who were born in Cuba lived in the United States. By 1990, this number had 

grown to over one million. This increase followed Castro’s rise to power after the 

1959 Cuban Revolution. Since then, immigration to the U.S. has come in four dis-

tinct waves. First, there was an initial exodus of approximately 200,000 following 

Castro’s claim to power. The first wave lasted for a period of about three years and 

ended as a result of the Cuban missile crisis in 1962.  20   

    The second stage of immigration was informal, but important. Between 1962 

and 1965, there was no direct sanctioned transportation, but nearly 30,000 Cubans 

came via private planes, boats, and other forms of transportation. The third stage 

occurred between 1965 and 1973, when the Cuban government permitted approxi-

mately 300,000 immigrants to arrive in the United States.  21   

    The fourth wave has been the most controversial. In 1980 more than 124,000 

refugees fled Cuba to Key West, Florida, seeking asylum in the United States. 

President Jimmy Carter, reflecting the nation’s hostility toward Cuba’s communist 

government, welcomed the refugees “with open arms and an open heart.” Castro saw 

President Carter’s claim as an opportunity to deport a host of inmates, criminals, and 

drug addicts. However, while refugees from this last wave of immigration have been 

somewhat historically stigmatized, it should be noted that the majority of refugees 

were not social deviants.  22   
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    Unfortunately, this group of refugees was given the name    Marielitos.      The 

word, meant to suggest that they were undesirable, refers to Mariel, the fishing port 

west of Havana where Cuban authorities herded people onto boats. The negative 

reception by the Cubans who were already here, coupled with the group’s lack of 

formal education, resulted in a great deal of difficulty for many Marielitos in adjust-

ing to life in America.  23     

 Cubans Today 
 Compared to other recent immigrant groups, and Hispanics as a whole, Cuban 

Americans have made a successful transition to American culture. Unemployment 

rates are low, especially for Cuban American women, who are less likely than other 

groups to seek employment. The close-knit structure of Cuban American families 

encourages women to follow traditional roles of homemaker and mother. 

      Probably no ethnic group has had more influence on the fortunes of a city in 

a short period of time than the Cubans have had on Miami. It is the only city in the 

country where more than 50% of the inhabitants, an estimated one million Cuban 

Americans, are foreign-born.  24   The early immigrants were generally well educated, 

and many had professional or managerial backgrounds. Consequently, many Cubans 

used their talents and skills in the United States to achieve economic success. 

    Like the city of Miami, which continually undergoes changes, Little Havana is 

no longer exclusively a Cuban neighborhood. Cubans have begun to move to suburban 

While many Cubans are opposed to Castro, few feel that his death will result in substantial changes in 

the political structure of that country.
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areas, such as Coral Gables, Coconut Grove, Kendall, and Hialeah. In their place, 

immigrants from Nicaragua, Venezuela, Colombia, and Argentina have established 

roots in Little Havana.  25   Still, Little Havana remains the symbolic center for the vibrant 

Cuban community. 

    The long-range prospects for Cubans in the United States depend on several 

factors. Of obvious importance is the health of Cuba’s dictator, Fidel Castro. Many 

Cuban immigrants might be tempted to return to their native land should Castro’s 

reign end in the near future and democracy replace the communist regime. More 

dramatic than efforts to change Cuba politically has been the transformation of 

Miami politics. Miami was once a liberal Democratic stronghold, but Republican 

Cuban Americans outnumber Democrats 2-to-1 and have been instrumental in elect-

ing a number of conservatives to major offices.  26   

    Cubans have selectively accepted White culture; they do not feel that they need 

to forget the Spanish language as other immigrant children have done. As a result, 

Miami has become the most bilingual of any city in the United States that is not on 

the Mexican border. But the Cuban experience has not been completely positive. In 

the late 1990s, Miami’s Cubans expressed concern over what they felt was the indif-

ference of Miami’s Roman Catholic hierarchy. Cubans, like other Hispanics, are 

underrepresented in the leadership positions throughout the church. While there is 

one White priest for every 855 English-speaking Catholics, there is only one 

Hispanic priest for every 5,000 parishioners.  27   

    Some of this concern may be less important to Cubans now than in the past, 

however. Cubans are less religious than Latinos from other countries, with only 59% 

claiming that religion is the most important or a very important thing in their lives 

compared to 70% of Mexicans, 69% of Puerto Ricans, and 73% of Central 

Americans. Furthermore, Cubans are less likely than all the other Latino groups to 

attend religious services. Less than one-third of all Cubans (28%) said they go to 

religious services once a week or more compared to 47% of Mexicans, 46% of 

Puerto Ricans, 48% of Central Americans, and 44% of South Americans.  28      

  � Puerto Ricans  
 Puerto Ricans represent an interesting case because they are a group left in limbo 

with regard to their status in the United States. The island of Puerto Rico was taken 

by the U.S. during the Spanish-American War in 1898. During the time Spain con-

trolled the island, for about four centuries, slavery was prominent as many Puerto 

Ricans were enslaved by the Spanish and there was an influx of Africans to the 

island. This legacy of slavery and intermarriage can be seen in the skin tone of many 

Puerto Ricans, who appear darker than other Hispanic or Latino groups. 

    The subsequent economic, social, and political colonization, which was enhanced 

in 1948 when Puerto Rico became a commonwealth of the United States, left the people 

in a state of ambiguity in terms of status. While they are U.S. citizens and elect their 

own governor, Puerto Ricans cannot vote in presidential elections and have no represen-

tation in Congress. However, they are subject to military service and all federal laws.  29   

    Historically, many Puerto Ricans came to the mainland during World War II to 

work on railroads and in food manufacturing. New York City represented a haven for 

many Puerto Ricans because there was a large group who had already settled there. 
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More recently, while many Puerto Ricans remain in New York City, others have 

migrated to New Jersey, Florida, Connecticut, and Pennsylvania. This latter group of 

Puerto Ricans is much more familiar and comfortable with American culture, mak-

ing the migration easier. Perhaps most significant has been the loss of manufacturing 

jobs in many cities, necessitating a move to another area.  30   Puerto Ricans who return 

to the island after spending time away, typically in New York, have come to be called 

   Neoricans    .  Neoricans as a group represent a better-educated, more affluent segment 

of the population who returned to Puerto Rico.  31   

    The main issue for Puerto Ricans relates to independence—this is the easiest 

way for the island to retain and strengthen a sense of cultural and political identity. 

While there are advantages and disadvantages to statehood, independence, or remain-

ing as a commonwealth, it is not clear that even islanders agree on what needs to be 

done. In 1998 a nonbinding referendum was taken with 50% favoring continuing com-

monwealth status and 47% preferring statehood. Less than 3% favored independence. 

A similar survey of Puerto Ricans in the United States found the population evenly 

split, with a third favoring each option.  32   Until there is unification among the people 

of Puerto Rico, it is unlikely that any changes will be made to its economic and 

political status. 

    Economically, migration to the United States was a safety valve for Puerto 

Rico’s population, which has grown annually at a rate 50% faster than the U.S. 

population. Typically, migrants from Puerto Rico are more likely to be laborers and 

semi-skilled workers than are the people of the island as a whole. Yet the most recent 

studies found that 69% of migrants leaving Puerto Rico were unemployed.  33   In virtu-

ally all social areas, such as housing, health care, and education, Puerto Rico falls 

far short of acceptable minimal standards.  34     

  � The Influence of Central and South America  
 When most people think of Hispanics and Latinos, they usually think only of the 

groups mentioned thus far in this chapter. However, an essential part of the Hispanic 

and Latino presence in this country is occupied by immigrants and citizens with a 

background from Central and South America. In fact, as mentioned earlier, the influ-

ence of this group on the culture of Little Havana in Miami or even the changing face 

of New York City is considerable. 

    For instance, people from Chile and Costa Rica have very little in common 

with other Hispanic and Latino groups other than the Spanish language and geo-

graphic location. In the case of Brazil, natives do not speak Spanish; the official 

language is Portuguese. For some reason, Americans tend to lump groups from 

Central and South America into a single category despite a wide range of cultural 

differences. In addition, instead of making distinctions between group membership 

based on light or dark skin tones, as is done in this country, Latin Americans make 

distinctions in terms of group membership based on a light- to dark-skin continuum 

sometimes called a    color gradient.    These differences are significant in terms of 

identifying social class and religious differences between South American and 

Central American groups. Thus, besides not fitting into a simple category of 

“Hispanic” or “Latino,” people from these regions of the world have enough differ-

ences to render any type of generalization difficult.  35     
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  � Hispanics and the Criminal Justice System  
 Like their African American counterparts, not only are Hispanics likely to commit 

more crimes and engage in other forms of unacceptable behavior than Whites, they 

are significantly overrepresented in many of the crime statistics in this country as 

well. The same arguments that are used to explain why African Americans are over-

represented in the crime figures can be applied to Hispanics/Latinos. That is, on one 

hand, the treatment of Hispanics and Latinos demonstrates the fact that the system 

discriminates against minority groups. A counterargument is that Hispanics and 

Latinos have fewer opportunities to obtain a well-paying job, have poorer educa-

tional experiences, and have fewer overall chances to succeed than Whites. All of 

these factors, in turn, are reasons why some segments of the Hispano/Latino popula-

tion turn to crime.  

 Involvement in Crime 
 While Hispanics and Latinos engage in a wide assortment of crimes, three of the 

most noted crimes involve illegal immigration, the development of gangs, particu-

larly in California, and drug use. This is not to say that Hispanics and Latinos have 

a “corner on the market” with regard to these activities; however, there does appear 

to be a high percentage of the group’s involvement in these behaviors. Additionally, 

the aforementioned structural barriers to legitimate success may play a role in 

explaining why these crimes occur. We will discuss each briefly.  

 Illegal Immigration 
 What are the characteristics of illegal immigrants? The extent and characteristics of 

illegal immigration are discussed in a 2005 report by the Pew Hispanic Center, in 

Washington, D.C. In 2004 naturalized citizens represented just under one-third of the 

estimated 35.7 million foreign-born population in the United States. About 10% of all 

immigrants living in this country are called “legal permanent resident” aliens (LPRs or 

“legal immigrants”) and have yet to become permanent citizens. Almost a third of the 

foreign-born population (29%) in the United States is identified as “unauthorized,” 

meaning they either have entered the country without going through conventional or 

legal channels (such as applying for a visa and beginning the process of becoming a 

citizen) or have entered the country with forged documents. More commonly, unau-

thorized immigrants have remained in this country after their visas have expired.  36   

  The unauthorized population has been steadily increasing in size since the mid-

1990s. Similarly, the naturalized citizen population has grown rapidly in recent years 

as increasing numbers of legal immigrants have taken advantage of the opportunity to 

naturalize. The LPR alien population, on the other hand, actually decreased for several 

years as the number who naturalized (or left the U.S. or died) exceeded the number 

being admitted. As of March 2004, there were an estimated 10.3 million unauthorized 

migrants living in the United States, of which about 57% are from Mexico. The rest 

are mainly from Central America, which accounts for another 25% of the total. The 

remaining 20% is made up of immigrants from countries all over the world.  37   Virtually 

all of the unauthorized are either visa    overstayers,    persons admitted on temporary 

visas who either stay beyond the expiration of their visas or otherwise violate their 
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terms of admission, or EWIs (“entries without inspection” or clandestine entrants). 

Visa overstayers probably represent 25% to 40% of the unauthorized migrants.  
38

   

  Another large group not included in the estimate of legal residents are persons 

in the legal immigration backlog. There are more than 600,000 persons in the United 

States who have applied for green cards but are waiting for them to be issued. In 

addition there are perhaps another 100,000 persons who are immediate relatives of, 

or engaged to, legal resident waiting for their final papers. Most people in these 

groups will eventually acquire green cards. All told, there are probably about 

1.5 million unauthorized residents known to the Department of Homeland Security 

whose cases are pending.  
39

   

  Almost two-thirds (68%) of the unauthorized population lives in just eight 

states: California (24%), Texas (14%), Florida (9%), New York (7%), Arizona (5%), 

Illinois (4%), New Jersey (4%), and North Carolina (3%). In the past, the foreign-born 

population, both legal and unauthorized, was highly concentrated. In 1990, 45% of the 

unauthorized population, or about 1.6 million persons, lived in California; by 2004, 

that had dropped to 24%. The rapid growth and spreading of the unauthorized popula-

tion has been the main reason the immigrant population has moved to new settlement 

states such as Arizona, North Carolina, Georgia, and Tennessee.  40   

  What is perhaps most significant about the explosive growth of illegal immigra-

tion is the increase in criminal activity committed by this segment of the population. 

Perhaps even more fascinating has been the way the United States has tried to address 

illegal immigrant crime in major cities. According to Heather MacDonald, a senior 

researcher at the Center for Immigration Studies,  41   “Not only do illegal criminals 

represent a significant threat to public safety, but in places like Los Angeles, CA, 

police policy to arrest illegal immigrants has run into a political windstorm.” 

The construction of a border fence to thwart illegal immigrants.

mcn79948_ch04_080_101.indd Page 89  6/28/08  4:43:42 AM usermcn79948_ch04_080_101.indd Page 89  6/28/08  4:43:42 AM user /Volumes/202/MHSF047/MHSF047-04/Volumes/202/MHSF047/MHSF047-04



90 Part II Cultural Specifi cs in the Criminal Justice System

  MacDonald cites a few statistics concerning the crime problem related to 

immigration. She says, “Police commanders may not want to discuss, much less 

respond to, the illegal alien crisis, but its magnitude for law enforcement is startling.” 

For example, in 2004, in Los Angeles, 95% of all outstanding warrants for homicide 

(which total 1,200 to 1,500) target illegal aliens, and up to two-thirds of all fugitive 

felony warrants (17,000) are for illegal aliens.  
42

   

  In response to the increase of illegal aliens, Special Order 40 was enacted in Los 

Angeles in 1979. The order prohibits officers from “initiating police action where the 

objective is to discover the alien status of a person.” In practice, this means that the 

police may not even ask someone they have arrested about his or her immigration status 

until after criminal charges have been entered. Additionally, the police may not arrest 

someone for immigration violations. Officers may not check a suspect’s immigration 

status prior to arrest nor may they notify the Bureau of Immigration and Customs 

Enforcement (ICE) about an illegal alien picked up for minor violations. Officers can 

inquire about a suspect’s immigration status or report the offender to immigration only 

after he or she has been booked for a felony or multiple misdemeanors.  43   

  Laws like this one, often referred to as    sanctuary laws    ,  contradict much of 

what has been learned about crime reduction strategies. One of the most significant 

discoveries in law enforcement in the last decade has been the potential effective-

ness of community policing. The broken windows theory, on which much of com-

munity policing is based, suggests that arrests for minor offenses often lead to 

reductions in serious crimes. 

  In a similar way, some experts believe that enforcing immigration violations 

against known felons is arguably effective in reducing crime committed by illegal 

immigrants, but sanctuary laws inhibit this type of preventive enforcement. Only if 

the felon has given the officer some other reason to stop him or her, such as the 

officer observes a crime being committed, can the offender be detained, and only for 

that non-immigration-related reason. The officer cannot arrest for the immigration 

felony. Critics argue that such a policy is extraordinarily inefficient and puts the 

community at risk.  44   

  The rationale behind enacting sanctuary policies is to encourage illegal alien 

crime victims and witnesses to cooperate with the police without fear of deportation 

and to encourage all illegal aliens to take advantage of city services like health care 

and education. Critics argue that there has never been any empirical verification that 

sanctuary laws actually increase cooperation with the police or other city agencies. 

Critics of sanctuary laws also say the real reason cities prohibit police officers from 

immigration reporting and enforcement is a fear of alienating the population of ille-

gal aliens, on whom the country relies so heavily.  45   

  In trying to come to grips with the illegal immigrant–crime connection, cities 

such as Los Angeles have found that not only are the laws designed to limit the scope 

of investigative abilities, but even when local police officers require the assistance of 

ICE agents, immigration officials are so overwhelmed that officers often do not get the 

assistance they need. This lack of assistance, coupled with sanctuary laws, sends a mes-

sage to the offender population that they are not likely to be punished or deported. 

  Additionally, a confidential California Department of Justice study reported in 

2004 that 60% of the 18th Street Gang in California is illegal (with an estimated 

membership of 20,000). This gang collaborates with the Mexican Mafia, the dominant 
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force in California prisons, on a variety of illegal activities. The gang has dramatically 

expanded its numbers over the last two decades by recruiting recently arrived young-

sters from Central America and Mexico.   

 Hispanic Gangs 
 The post–World War II era brought Hispanic street gangs to places like Los Angeles, 

California. The 1950s were to be a decade of rapid growth for gangs. To further 

compound the issue, many families were moving away from cities like Los Angeles 

to the smaller surrounding cities to avoid inner-city gang violence. Unfortunately, 

relocated children brought the gang mentality and philosophy to their new neighbor-

hoods, creating new gangs that were extensions of the ones they were associated 

with in Los Angeles.  46   

  Throughout the 1950s, many Hispanic gang members were sent to prison. 

Between 1956 and 1957, several  Eslos,  short for East Los Angeles, were doing time 

at the Deuel Vocational Institute in Tracy, California, and formed the Hispanic prison 

gang known as  La Eme,  the Mexican Mafia, the first prison gang in California. 

Initially, La Eme was formed for protection against other inmates and prison staff. 

From the beginning there was a rivalry between northern and southern Hispanics in 

California. The Hispanics from northern California formed Nuestra Familia (NF), 

another prison gang, to protect them from La Eme, whose membership was made up 

primarily of southern Californians.  47   

  By 1970, incarceration had become a status symbol for many gang members. 

There was also a concerted law enforcement effort to curb gang violence, which 

resulted in many gang leaders going to prison. Having served as mentors for younger 

members and enforcers of gang rules, many elders lost their influence when incar-

cerated. Consequently, in many gangs the younger members were free to do as they 

pleased without recognizing treaties or rules of conduct for the gang. 

  By the mid to late 1980s, the traditional ways of the Hispanic street gangs had 

all but been abandoned. Members had begun to commit crimes in their own 

 neighborhoods—traditionally a tactic frowned upon by gang members—and non–gang 

members, particularly undocumented immigrants, had become a new class of victim 

for Hispanic street gangs. In response, immigrant youth started to form their own 

gangs for protection against established gangs, which only increased inter-gang con-

flicts, with gang violence becoming commonplace.  48   

  By the early 1990s, Los Angeles was considered by many experts as the “gang 

capital” of the country. Although there was an attempt to educate community mem-

bers on dangers related to gang membership, Hispanic gangs continued to grow in 

size and violence. In 1991, Los Angeles County reported an estimated 100,000 gang 

members and 750 different street gangs in L.A. County alone, with Hispanic street 

gangs accounting for a majority of the street gangs.  49   

  By the mid-1990s, law enforcement agencies had begun to document a change 

in the gang culture. Respect no longer seemed to be based on age, experience, or 

knowledge. In the street code, respect was increasingly based on fear due to the loss 

of older gang leaders and the rapid increases in the size of individual street gangs.  50   

  Recently, Hispanic street gangs have become the fastest-growing type of gang in 

the country. There continue to be turf-oriented Hispanic gangs located in regions of the 
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United States, but the concept of turf for some gangs has changed in that they operate 

in an entire city, not just one neighborhood. These gangs do not always use graffiti to 

mark their turf’s boundaries in the same manner of traditional Hispanic gangs.  51   

     Drug Use 
 According to the U.S. Census Bureau, one in three Hispanics is under the age of 

18. In a 2005 study by the National Institute of Health, called the National Survey 

on Drug Use and Health, one in ten Hispanic youth 12 to 17 years old reported 

using illicit drugs in the past month. Among the racial/ethnic groups surveyed in 

the 2002 Monitoring the Future school-based study, Hispanic eighth-graders tend 

to have the highest rates of past-year drug use for most illegal drugs, including 

marijuana, cocaine, and heroin. Data from the same survey indicate that Cuban 

adolescents have the highest reported 12-month illicit drug use rates of any ethnic 

group in the United States. 

  Research over the past two decades has revealed a number of alarming trends 

about Latino drug use. For instance, data from the National Household Survey of 

Drug Abuse for 2000 and 2001 show that rates of past-month illicit drug use in the 

Latino population ranged from 9.2% for Puerto Ricans to 5.8% for Mexicans to 

3.7% for Cubans and 3.6% for Central and South Americans aged 12 and older. This 

compares to similar rates for Whites and African Americans, 6.8% and 6.9% respec-

tively. The group with the highest past-month use for those 12 and older was clearly 

American Indian/Alaska Natives, with 9.9%. However, it is worth noting that while 

Hispanic street gangs have become the fastest-growing type of gang in the United States.
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drug use among Cubans and Central Americans remains low, the rate of drug use 

among Puerto Ricans is very similar to that of American Indian/Alaska Natives, who 

lead the country in that category.  52   

  Another study found that the rate of drug use among Latina females has his-

torically been significantly lower than that of Latino males.  53   Latina women also 

report lower rates of substance abuse compared to non-Latina women.  54   However, 

some evidence suggests that once drug abuse begins, there are no differences 

between Latina women and non-Latina women or between Latina women and 

Latino men. This suggests that while it may be initially lower in terms of prevalence 

rates, with the onset of dependency, Latina women are no different from other types 

of abusers.  55   In fact, some evidence suggests that Latinas are using drugs at a rate 

similar to that of Latinos  56   and, in some cases, even higher.  57   

  Perhaps the best way to digest this information is to state that research indicates 

that Latinos have high rates of substance abuse, have the highest reported symptoms 

of dependency, and the highest need for alcohol and drug treatment compared to 

Whites and African Americans.  58   The consequences for dependency and substance 

abuse have far-reaching implications. It is not accidental that there is a connection 

between Latino alcohol and drug abuse and HIV/AIDS transmission. Research has 

shown that risk behaviors such as sharing needles may be more predominant among 

Puerto Ricans than among other Hispanics. Recent research also notes that among 

men, Latinos were significantly more at risk for HIV/AIDS than other groups.  59     

 Risk Factors and Drug Use 
 Researchers over the past two decades have identified risk factors for Hispanic youth 

and found that Hispanics are more likely than non-Hispanic Whites to live in pov-

erty. In 2002, 21.4% of Hispanics were living in poverty, compared to 7.8% of non-

Hispanic Whites. Further, more than 40% of Hispanics over the age of 25 had not 

graduated high school, increasing their likelihood of being poor. 

  Another explanation for the high rate of drug use among Hispanics focuses on 

individual factors. Some studies have found a relationship between adolescent drug 

abuse and low religiosity and negative attitudes toward academic achievement.  60   

Psychiatric disorders are also associated with the development of drug dependence, 

but this occurs in both Latino and non-Latino populations.  61   Family discord also 

plays an important role in drug abuse among Latino youth. Given the importance of 

family as a defining trait of Latino culture, the lack of family or the effects of a 

disrupted family have a significant impact. Latino youth have a greater likelihood of 

becoming alcohol or drug abusers compared to African Americans or Whites.  62   

Additionally, when Latino parents fail to participate in conventional activities with 

their children, it increases the probability of Latino youth abusing drugs.  63   While 

peers and family influence is important, cultural factors are perhaps the most impor-

tant variable in explaining high rates of drug abuse among Latinos. U.S.-born Latino 

youth, particularly those of Cuban descent, have higher rates of experimental drug 

use, abuse, and dependence than other immigrants.  64   Other studies have found a link 

between cultural pride and lower rates of abuse—those immigrants who have assim-

ilated into mainstream American society have higher drug abuse rates than those 

who retain a strong sense of cultural heritage.  65   
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  In sum, the data on the prevalence of substance abuse among Latinos suggest that 

beginning in early adolescence, Latinos lead the nation in alcohol and illicit drug use. 

They also have the highest need for alcohol and drug treatment compared to Whites and 

African Americans, yet there are fewer efforts made in terms of U.S. policy or programs 

to dedicate time, resources, and energy to this group than to other groups.     

  �  Hispanic Involvement in the Criminal 
Justice System  

 The impact of the criminal justice system on the Hispanic population has been studied 

since the 1970s. Several significant studies have been conducted including the follow-

ing: a report by the U.S. Commission on Civil Rights entitled  Mexican Americans and 
the Administration of Justice in the Southwest  (1970); a report from the National 

Minority Advisory Council on Criminal Justice entitled  The Inequality of Justice: A 
Report on Crime and the Administration of Justice in the Minority Community  (1982); 

and a report by the Population Research Institute at Penn State University entitled 

 Hispanics Penalized More by Criminal Justice System than Whites and Blacks  (2001). 

In these reports, the involvement and treatment of Hispanics in the criminal justice 

process have been highlighted and have shown a consistent trend of discrimination. 

    In 2002, Charles Kamasaki, senior vice president of the National Council of 

La Raza, testified before the United States Sentencing Commission on the impact of 

drug sentencing on the Latino community. He argued that there is increasing evi-

dence that Hispanics are being held to a standard of accountability far exceeding that 

of any other segment of the population in the criminal justice system. For instance, 

according to the 2000 Census, Latinos represented 12.5% of the U.S. population but, 

according to the U.S. Sentencing Commission, constituted 43.4% of the total drug 

offenders. Of those, approximately 51% were convicted of possession or trafficking 

powder cocaine and about 10% for crack cocaine. While some experts might argue 

that these figures indicate Hispanics commit more drug offenses or use drugs at a 

higher rate than Whites, Kamasaki argued that federal health statistics indicated drug 

use per capita for Whites and minorities was very similar.  66   

    Additionally, Kamasaki argued that Hispanics are discriminated against at 

every stage of the criminal justice process. For example, Hispanic and Black federal 

defendants are more likely than White defendants to be charged with drug offenses. 

According to the 2000 Census, compared to 29% of Whites charged with drug 

offenses in U.S. district courts, 46% of Hispanic offenders and 48% of Black offend-

ers were charged with drug offenses. Perhaps most important, three times as many 

Hispanic men aged 25 to 29 were sentenced to prison than Whites. Additionally, 

Hispanic men were 33% less likely to be released before trial than Whites—

 approximately 23% of Hispanics were released before trial compared to 63% of 

White defendants. This occurred at a time when Hispanic defendants had less-

 extensive criminal histories than White defendants, making them less of a risk to the 

community than their White counterparts. 

    As further evidence of this disparity, half of Hispanic federal prison inmates had 

no previous criminal history, compared to 29% of Blacks and 38% for Whites. Finally, 

of all federal inmates to receive some type of substance abuse treatment, Hispanics 
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were least likely to receive treatment. Compared to 54% of Whites and 48% of African 

Americans, only 36% of Hispanics received any type of substance abuse treatment. In 

sum, Kamasaki argued that despite the fact that Latinos are no more likely than other 

groups to use illegal drugs, they are more likely to be arrested and charged with drug 

offenses and less likely to be given pretrial release. Once convicted, Latinos receive 

harsher sentences even though the majority of offenders have no criminal history. 

    More recently, in October 2004, a report issued by the    National Council of 
La Raza    ,  the nation’s largest Hispanic civil rights organization, found additional 

ways that Hispanics are systematically discriminated against in the criminal justice 

system. The report, entitled  Lost Opportunities: The Reality of Latinos in the U.S. 
Criminal Justice System,  was heralded as the first comprehensive examination of 

Hispanics in every facet of the criminal justice system. The study is based on data 

from government sources, including the Bureau of Justice Statistics and the U.S. 

Census Bureau, and is coauthored by the Center for Youth Policy Research and 

Michigan State University’s Office of University Outreach and Engagement. 

According to Nancy Walker, president and senior research fellow of the Center for 

Youth Policy Research, “This study conclusively documents the criminal justice 

system’s discriminatory practices against the nation’s largest and fastest growing 

minority population. . . . This indictment of the system comes from the government’s 

own statistics. Our nation cannot afford to ignore the compelling case that these 

numbers make for reforming our system.”  67   

    Among the many key findings from the report is that Hispanics experience 

discrimination during arrest, prosecution, and sentencing and are more likely to be 

incarcerated than Whites when charged with the same offense. Some of the findings 

relate to the circumstances surrounding police contact with Hispanics, which can 

often lead to arrest, but Hispanics are also disproportionately represented by public 

defenders, who are often overwhelmed with cases. Compared to defendants with 

private attorneys, 71% who were represented by public counsel, compared to 54% 

with private attorneys, were sentenced to incarceration. The report also highlights 

problems stemming from harsh mandatory minimum sentences, which give prosecu-

tors the upper hand in plea negotiations and are inconsistent with the severity of the 

offense. The report is also critical of courts that do not provide documents written in 

Spanish or fail to provide translators to defendants. 

    Another important finding of this study is that Hispanics were disproportion-

ately charged with nonviolent, low-level drug offenses. Similar to a report in 2002, 

in which health statistics showed similar rates of drug use, Hispanics were three 

times more likely to be arrested for drug offenses than Whites and accounted for 

nearly half of all offenders convicted of drug offenses in 2000. 

    A third area of concern for Hispanics relates to the zero tolerance policy used 

to deport minorities. Arrests for immigration offenses increased 610% between 1990 

and 2000. A list of more than 50 crimes, including fighting at school, was used to 

facilitate deportation; however, according to the Federal Bureau of Prisons, U.S. 

citizens are 10 times more likely than immigrants to be incarcerated for violent 

crimes. Thus, the National Council of La Raza argues that a double standard is being 

used in holding Hispanics accountable for their behavior. 

    Finally, the report suggests that public policy regarding the punishment of 

Hispanic offenders is counterproductive. In fact, the report argues that there are a variety 

mcn79948_ch04_080_101.indd Page 95  6/28/08  4:43:47 AM usermcn79948_ch04_080_101.indd Page 95  6/28/08  4:43:47 AM user /Volumes/202/MHSF047/MHSF047-04/Volumes/202/MHSF047/MHSF047-04



96 Part II Cultural Specifi cs in the Criminal Justice System

of non-incarceration strategies that are more effective than prison and cost less, yet 

officials seem unwilling to take advantage of them. For instance, particularly for non-

violent, low-level drug offenders, the most expensive option is incarceration, with an 

estimated cost of approximately $24,000 per inmate per year. One of the recommenda-

tions in the report is to take advantage of drug courts and residential and outpatient 

treatment programs that cost on average less than $5,000 per person per year. A RAND 

Corporation study found that for every dollar spent on drug and alcohol treatment, a 

state can save seven dollars in reduced crime costs. States cannot avoid spending on 

crime costs; either they spend a dollar or they spend seven dollars. Several states have 

found success with the treatment approach; for example, Texas saved nearly $30 million 

by sending offenders to a state drug treatment program rather than to jail. Using a 

related strategy, Texas drug court participants had significantly lower two-year recidi-

vism rates for arrest and incarceration. However, as it relates to Hispanics, the prefer-

ence remains focused on punishment through incarceration.  68    

 The Police and Hispanics 
 While the subject of police treatment of minorities has been discussed in a variety of 

ways, such as the aforementioned arrest rates,  69   abusive practices,  70   and the use of 

deadly force,  71   most of the studies have not considered Hispanics as a minority 

group. One study compared perceptions of police abuse of minorities by Whites and 

Hispanics in a U.S.-Mexico border community. The findings showed that young, 

male Hispanics, and those living in the barrio, were more likely than their White 

counterparts to report having seen abusive practices. This group poses perhaps the 

greatest challenge to police authority (and potential risk of injury to officers) due to 

the age of those involved as well as their attitudes about the police in general.  72   

    Similarly, the police in these communities were more likely to view individu-

als living in those areas with suspicion. Other research supports this finding. For 

instance, one report found that a higher proportion of Hispanics believed the police 

use excessive force.  73   Thus, it appears that like their African American counterparts, 

Hispanics are more likely to be perceived as threatening to the police, and this cre-

ates a climate of fear, suspicion, and hostility from both groups.   

 Why Hispanics Are Overrepresented 
 The inequities in the system stem from a variety of sources, including mandatory 

minimum sentences, the war on drugs, and the war on crime, that have resulted in 

high levels of incarceration for low-level drug offenses. Additionally, the perception 

that Hispanics are largely responsible for the drug problem has resulted in a more 

strict enforcement of immigration laws. Another factor reflecting the trends in the 

system for Hispanics is the practice of “overcriminalizing” certain behaviors—

 treating what would otherwise be minor offenses as major violations. The zero toler-

ance practice increases the likelihood of arrest and incarceration for offenders. 

Finally, the media portrayal of Hispanics can play a role in Hispanics’ involvement 

with the criminal justice system. Distorted images, an inaccurate assessment of 

motives, and stereotypical images of Hispanics might lead some people to think 

Hispanics are more involved in criminal activity than is warranted.      
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  Summary 
 This chapter explored the changing face of American society as an increasing 

number of Hispanics, both legal and illegal, become a fixture of the social landscape. 

Estimates by the U.S. Census Bureau suggest that Hispanics will constitute the 

largest minority group by 2050. The Latin and Hispanic influence on American 

culture can be seen in a host of ways. Perhaps the best example exists in Miami, 

which has been transformed by the influx of Cuban immigrants over the years. 

Moreover, the way that Hispanics and Latinos have been historically treated in this 

country has resulted in many subgroups remaining mired in a life of poverty and 

crime. As we have seen, part of the problem for Chicanos stems from the isolation 

they experience with regard to education as well as the limited access to quality 

health care in this country. For Puerto Ricans, the main issue is independence, but 

they will remain a commonwealth of the United States until the people on the island 

and on the mainland decide whether they want to be an independent country or 

remain a subsidiary of the United States. 

  Hispanics, as a general category, are overrepresented in virtually every area of 

criminal justice. Whether it is treatment by the police, sentences relating to drug 

crimes, or the increase in the number of Hispanic inmates in prison, clearly the trend 

with this group’s experience in the criminal justice system looks remarkably like that 

of their African American counterparts. 

�   You Make the Call 
On the Border 

  Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do.

   You are a Hispanic American Border Patrol agent working along the border in Arizona. You 

were born in El Paso, Texas, and joined the Border Patrol (BP) five years ago. One night 

while on patrol, you spot a “coyote,” or smuggler, attempting to bring illegal immigrants 

across the border. As you call for backup, you and your partner, a White, middle-class, male 

police officer with over 20 years’ experience in the BP, attempt to intercept the group. While 

en route, you see that a group of Minutemen, a civilian group of volunteers dedicated to pre-

serving the borders between the U.S. and Mexico, arrive. They begin abusing the immigrants 

as well as the coyote, kicking and punching the men in the group. As you arrive, your partner 

tells you to “hold back” for a minute to assess the situation. This is a relatively common 

strategy in such situations, but something about your partner’s tone suggests that this is not 

the reason for delaying. 

  You finally intervene and separate the groups. One of the Minutemen has injured a num-

ber of immigrants, some of whom require medical attention. As you take his statement, you 

learn that he is also originally from El Paso; in fact, the two of you went to high school 

together. He begins to pressure you to let him go, saying he has been doing his civic duty and 

is trying to prevent more problems from occurring. Your partner agrees with him, and both he 

and the suspect begin to suggest that you let everyone go and forget the entire incident 
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occurred. The immigrants and the coyote are happy to comply, your partner feels sufficient 

“justice” has been served, and you are the only one who thinks arrests should be made of the 

trafficker as well as of the Minutemen for their actions. 

  Your supervisor radios in that he is tied up with another call and asks you to handle the 

situation.

  Questions

1.    What do you do?

2.      Are you allowing a crime to occur against an innocent victim simply because the 

person is already engaging in illegal activity?

3.     Should the Minuteman volunteer be arrested for his assault on the immigrants?

4.      Would your personal feelings as a Hispanic play into the decision? After all, you 

could have been one of those immigrants sneaking across the border.

 5.     What if one of the illegals was a family member? Would that change your mind about 

how to proceed? 

    Key Terms 
  barrios (p. 82)    

  Chicano (p. 81)    

  color gradient (p. 87)    

  Latino (p. 80)    

  Los Braceros (p. 82)    

  Marielitos (p. 85)    

  National Council of La Raza (p. 95)    

  Neorican (p. 87)    

  overstayers (p. 88)    

  repatriation (p. 81)    

  sanctuary laws (p.  90)    

   Discussion Questions  
  1.    Why have Cubans been so successful in assimilating into American society yet 

retaining elements of their native culture?  

  2.    How can the high rates of illegal immigration be curtailed? Is the solution simply 

to grant citizenship to those who have entered illegally? Why or why not?  

  3.    Why is drug use so high among Hispanic adolescents?  

  4.    Why do you think some Hispanic groups continue to struggle economically, 

politically, and socially in the United States? Is it the language barrier or some 

other set of factors?  

  5.    What do you think is needed for Hispanic/Latino groups to assimilate and be 

accepted by mainstream society? Why does it appear that Americans are 

reluctant to treat them fairly?  

  6.    Are the experiences of African Americans similar to or different from those 

of Hispanics in this country? Give several examples depending on your point 

of view.  
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   The U.S. Census uses the label Asian Americans to refer to people from the Far East 

(such as China, Japan, and Korea), Southeast Asia (such as Thailand, Cambodia, 

Vietnam, Laos, Malaysia, and Indonesia), and the Indian subcontinent (such as 

India, Pakistan, Burma, Sri Lanka, Bangladesh, and Nepal). The term Pacific 

Islander refers to people who have origins in Hawaii, Guam, or Samoa, or to other 

Pacific Islander groups.  1   

    Asian Americans, like Hispanics/Latinos and Native Americans, represent a 

vast array of people who are diverse in their customs, language, and culture. 

However, as with most minority groups in this country, those differences tend to be 

simplified, and groups are often put into a generic and overly broad category. In 

fact, the term Asian American covers a wide breadth of people, who, in some cases, 

are nothing like each other. This collection of individuals from different back-

grounds is one of the fastest-growing segments of the U.S. population. One of the 

topics this chapter will explore is the differences between these groups and the 

groups’ impact on American culture. Like other groups, Asian Americans have 

made a concerted and successful effort at assimilating into mainstream America. 

Unfortunately, there are many Americans who have stereotypical perceptions of 

Asian Americans, and this has overshadowed the hard work and determination of 

many members of these populations. 

    In some ways, then, Asian Americans are different from other minority 

groups in the sense that they have made the transition, retained much of their 

native culture, and while some are involved in criminal activity, Asian Americans 

are generally underrepresented in crime statistics. This underrepresentation not 

C H A P T E R 5

Asian Americans and the 
Criminal Justice System     

  Chapter Objectives 

 After reading this chapter, you should be able to 

     ❖ Understand the differences between Far East 
Asians, Southeast Asians, and Pacific 
Islanders, and why these differences are 
important. 

   ❖ Understand the historical importance of 
immigration for Chinese, Japanese, Korean, 
Filipino, and other Asian groups. 

   ❖ Understand the current position in American 
society for Japanese, Chinese, Koreans, 
Southeast Asians, and Pacific Islanders. 

   ❖ Understand the representation of Asian 
Americans in the criminal justice system, as 
well as their involvement in different forms 
of criminal activity such as drugs, gangs, 
human smuggling, and transnational crime.  
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only means they do not appear to represent a large portion of the data collected 

on crime; it also means that Asian Americans have not been studied in as much 

depth as other minority groups in their involvement in crime. Asian Americans 

have less of a presence than, say, African Americans, Whites, or Hispanics. This 

chapter will discuss Chinese Americans, Japanese Americans, Southeast Asians 

(specifically Vietnamese Americans), and Asian Indians. Because they represent 

the largest group of Pacific Islanders in this country, Hawaiians and Filipinos will 

also be discussed. 

    In 2005, according to the U.S. Census Bureau’s American Community Survey, 

there were an estimated 12,868,845 people listed under the category of Asian/Pacific 

Islander, which constitutes about 4.4% of the U.S. population. Of this group, 

397,030 were Pacific Islanders. The Census Bureau expects that the Asian American 

population will double by 2020 and reach about 38 million by 2050, which will 

constitute about 9% of the total U.S. population.  2   Some of this growth will be attrib-

uted to immigration by certain groups, while another source of this increase will be 

due to higher birth rates. Statistically, Asian Americans have higher birthrates than 

Whites, with 23% of married couples having three or more children, compared to 

only 13% of married White couples.  3   

    The influx of Asians in the United States can be divided into two distinct peri-

ods. The first occurred roughly from the middle of the 1800s to the early years of the 

20th century. The Chinese were the first Asian group to arrive, followed by the 

Japanese, with Koreans and Filipinos arriving in much smaller numbers afterward. 

The first wave of immigrants were mostly recruited for the construction of railroads 

and work in the agricultural industry. 

    The second wave of immigration is different from the first in that most of the 

new immigrants have come from a higher socioeconomic status. Changes in immi-

gration laws prevented many Asians from entering this country until after 1965.  4   

This second group of immigrants has also been more diverse in national origin, com-

ing from all areas of Asian society.  5   

  � Issues of Concern for Asian Americans  
 While there are a number of promising trends for some Asian Americans, for oth-

ers the transition to the United States has resulted in difficult circumstances. A 

number of issues have arisen for all Asian Americans, particularly those who have 

achieved some level of societal success. These issues include the model minority 

myth, lower family incomes, the glass ceiling in the labor market, hate crimes, 

and racial profiling.  

 Model Minority Myth 
 According to the    model minority myth    ,  Asian Americans constitute an ideal minority 

because they have endured political, economic, and social obstacles. Some experts 

even argue that Asian Americans are no longer considered a marginal minority.  6   

However, to effectively determine whether the apparent success can be extended 

across all Asian American groups, we must examine the data. 
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    In terms of education, it appears at first glance that Asian Americans as a 

group have exceeded Whites in terms of academic achievement. According to the 

2000 U.S. Census, 44% of Asian Americans 25 years and older held bachelor’s 

degrees, compared to 28% of the White population. In 2005 this figure was 49% for 

Asians compared to 30% for Whites, demonstrating an outpacing of Whites when it 

comes to secondary education.  7   

        Although the term “model minority” might seem to be complimentary, many 

Asian Americans see it as condescending and as a damaging stereotype. Some 

Asian Americans have pointed out that this positive image tends to minimize or 

ignore some of the social and economic problems that continue to prevent many 

Asian Americans from succeeding. This is particularly true of Southeast Asian 

refugees, who remain poor, uneducated, and relatively unsuccessful.  8   Evidence of 

the model minority myth is also seen in statistics which show that the high school 

dropout rate for Asian Americans is actually increasing.  9   Additionally, approxi-

mately 9% of Asian American families live below the federal poverty line (in 2007, 

$21,027 for a family of four), compared to 7.5% of White families. Clearly, the 

problems of poverty hit other minority groups harder than Asian Americans, but 

the poverty rate for Asian Americans suggests that this group has its share of prob-

lems as well as success stories. Thus, in many ways, when President Ronald 

Reagan called Asian Americans the model minority, he set in motion a series of 

expectations that ignored the wide diversity of educational talent among this seg-

ment of the population. 

Some experts argue that Asian Americans are no longer considered a marginal minority.
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        Lower Family Incomes 
 Another sign of the apparent success of Asian Americans is the figure concerning 

median family incomes. Some experts contend that Asian American family incomes 

approach those of Whites because of greater academic achievements. However, the 

evidence shows that for each additional year of education, Asian Americans’ aver-

age earnings are significantly less than average earnings for Whites ($2,300 com-

pared to $3,000). Thus, while Asian Americans as a group have significantly more 

formal schooling, they actually have lower median family incomes.  10   Additionally, 

while the median family income of Asian Americans might seem significant to 

many outsiders, the total number of family members who work should be factored 

into the analysis because median family income considers only total family income, 

not the number of people working within that family. It is one thing if a family 

consists of a single parent earning most of the money, such as a corporate executive, 

which should suggest a certain socioeconomic position for that family. However, in 

D O E S  E D U C A T I O N  P A Y  O F F  F O R 
A L L  A S I A N  A M E R I C A N S ?

 While most Americans agree that education is the 

path out of poverty and is the best way for minor-

ities to achieve success, some evidence exists that 

problems occur even when minority groups embrace 

education. As recently as 2001, Asian Americans have 

been identified as an ethnic minority group that has 

successfully overcome racism and achieved the 

American dream, primarily through education. It’s 

true that 42% of all Asian American adults have at 

least a college degree, the highest of all the major 

racial/ethnic groups. It’s also common for Asian 

American students to have the highest test scores and/

or GPAs within any given high school or college 

cohort. However, for every Chinese American or 

South Asian in the United States who has a college 

degree, the same number of Southeast Asians are still 

struggling to adapt to their lives in this country. For 

example, Vietnamese Americans have a college degree 

attainment rate of 16%, only about one-quarter the 

rate for other Asian American ethnic groups. Further, 

Laotians, Cambodians, and Khmer have rates around 

5%. Many Southeast Asians have the highest high 

school dropout rates in the country. Those Asian 

Americans who are struggling tend to be immigrants 

who have limited English proficiency. Currently about 

60% of all Asian Americans are immigrants. Most are 

relatively fluent in English but a large portion are not. 

Therefore, similar to other immigrant minority groups, 

Asian Americans have a need for bilingual education 

that is culturally sensitive to their immigration experi-

ences and family situations.

 Even for Asian Americans who make it to college, 

there have been challenges. Since the 1980s, many 

more Asian Americans have been applying to college 

than in earlier years. Soon, it became common for 10%, 

15%, or more of a given university’s student population 

to be of Asian ancestry at a time when Asians were only 

about 3% of the general population. Many universities 

responded by rejecting Asian students once their Asian 

student population reached 10–15% of the student 

body. Soon, Asian Americans were accusing universi-

ties such as UC Berkeley, UCLA, Stanford, Harvard, 

Princeton, and Brown of imposing a quota, or upper 

limit, on their admission numbers. After several pro-

tests and investigations, these universities admitted that 

there were problems with these admission procedures 

but never admitted any deliberate wrongdoing. Thus, 

Asian Americans may appear to be succeeding in 

assimilating into American society, but the reality is 

that many still face a host of problems. 
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many Asian American families, the total family income requires several people, all 

working full-time, to earn that same amount. This suggests a different economic 

picture for that family.   

 The Glass Ceiling 
 There is also the issue of the “glass ceiling” in business. The    glass ceiling    is under-

stood as a phenomenon whereby certain groups can achieve only a certain level of 

upward mobility. In other words, they can see the next level of success in their 

careers, but cannot reach that level due to their minority status. While it appears 

promising that Asian Americans work in the same professions as Whites, Asian 

immigrants are found disproportionately in the lower-paying service occupations. 

Human resource managers and recruiters offer their observation that many entry-

level candidates are of Korean, Chinese, and Japanese heritage, but, even in manage-

rial positions, few Asian Americans ever reach the top of the corporate ladder. One 

study found that less than 2% of corporate officers for  Fortune 500  companies were 

Asian Americans.  11   There are a few notable exceptions, such as Andrea Jung, the 

chief executive officer of Avon cosmetics, but for the most part, there is a noticeable 

absence of Asians at this level of the labor market. 

      In an effort to explain this trend, Jane Hyun, in her book  Breaking the Bamboo 
Ceiling: Career Strategies for Asians  (2005), offers her insight into why so few 

Asian Americans obtain top management positions. She says that part of the reason 

is cultural. Many Asian American employees are taught to respect authority. 

Human resource managers and recruiters suggest that many entry-level candidates are of Korean, 

Chinese, and Japanese heritage.
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Consequently, they remain quiet in meetings, and this is interpreted by their White 

colleagues as aloofness, arrogance, or inattention, when it is simply the Asian habit 

of respecting authority.  12   Thus, while Asian Americans have done well in small busi-

nesses, because of the long hours the income from these businesses may be below 

prevailing wages. Examples include Chinese restaurants, Korean American conve-

nience stores, and Asian Indian–owned motels and gasoline stations.  13   In sum, while 

it might appear that Asian Americans are doing well, this is an oversimplification of 

the diversity of the group and its experiences. Further, this simplification also 

changes the public’s perceptions of the need to help many Asian Americans in terms 

of social programs.  14     

 Hate Crimes and Racial Profiling 
 The perception that Asian Americans are accepted in the United States is not com-

pletely congruent with their experiences here. For instance, reports by the National 

Asian Pacific American Legal Consortium demonstrate an anti-Asian sentiment in 

this country. Moreover, the hostility against Asian Americans is not limited to violent 

episodes or individual hate crimes. Part of the problem stems from the apparent suc-

cess of many Asian Americans in education, business, and professions, which cre-

ates a backlash of resentment from Whites.     Another reason for Whites’ resentment 

of Asian Americans has been due to the economic growth of some Asian countries, 

such as Japan in the early 1990s. So strong was the resentment that ad campaigns 

were launched that encouraged people to buy “American,” meaning American-made 

products, in order to save American jobs. 

    A 1995 study indicated a 35% increase in anti-Asian hate crimes in the United 

States from the previous year. Like many crimes, these figures must be viewed with 

caution since some immigrants might be reluctant to report crimes for a variety of 

reasons, including language problems, distrust of the police, and the embarrassment 

of becoming a victim of crime.  15   

    More recently, the trend of hate crimes against Asian Americans can be seen 

in official statistics. According to the  Uniform Crime Reports  in 2005, approxi-

mately 56% of the hate crimes in this country are motivated by racial bias. In 

2005 law enforcement agencies reported 8,380 hate crimes, of which about 5% 

were due to an anti–Asian/Pacific Islander bias. Of these, 5,190, or 62%, were 

crimes against persons. Most of these included acts of intimidation or assault, 

although about 20% were considered aggravated assault. Most of the time, hate 

crimes are person-specific, meaning the offender attacks an individual or the 

individual’s property. However, there are occasions when organizations are 

attacked. In terms of offenders, of the 8,380 total hate crimes committed in 2005, 

43% of the offenders were White, while only 11% were African American. Asian 

offenders comprised less than one-half of one percent of hate crime offenders, the 

lowest of any group.  16   

    Many Asian Americans also report evidence of a new form of    racial profiling    .  

In one survey just after the 1999 scandal in the Los Alamos National Laboratory, 

in which a Chinese American nuclear physicist was falsely accused of being a 

spy for China, a survey by the Department of Energy found that almost half of the 

people surveyed (46%) said they were worried about Chinese Americans passing 
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secrets to China.  
17

   This scandal sounded strikingly familiar to the attitudes of 

many Americans during World War II concerning the “threat” of Japanese 

Americans to our economic interests. 

    Thus, while it may appear that Asian Americans have succeeded in their 

attempts to assimilate into mainstream American society, there are noticeable dif-

ferences between the groups as well as a tendency to overgeneralize the level of 

success they have achieved. Perhaps the place to begin is to examine a selection of 

these groups that make up Asian Americans and explore their history as well as 

their current situations.    

  � Far East Asians   

 Chinese Americans 
 Early immigration from China into the United States was initiated largely because 

of economic and political unrest in China coupled with discovery of gold in 

California in the 1840s. Added to this was the construction of the transcontinental 

railroads, which drew many Chinese immigrants to the U.S.  18   At the time, 

Chinese immigrants were welcome because they provided a sizable group of 

hardworking employees. In a very short time, however, the influx of Chinese 

workers created a backlash of anti-Chinese sentiment. Based partly on the per-

ceived threat by White workers, the hostility toward Chinese immigrants led to 

the passage of the    Chinese Exclusion Act    by Congress in 1882. This act out-

lawed Chinese immigration for ten years and also denied naturalization rights to 

immigrants already in the United States. There was little debate in Congress, in 

part because of the general belief in the threat the Chinese posed to American 

workers.  19   

    In 1892 Congress extended the Exclusion Act for another ten years and added 

that Chinese laborers had to obtain certificates of residence within a year or face 

deportation. The ban against the Chinese was made permanent in 1907 and marked 

a significant moment in U.S. history, when, for the first time, a specific group was 

formally prohibited from entering the country.  20   

    When the Exclusion Act was initially passed in 1882, there were approxi-

mately 125,000 Chinese immigrants in the United States. By 1910 the number of 

immigrants had dropped to about 70,000 and did not really change until after 

1965. Part of the reason for this had to do with the fact that most of the people 

coming into this country at that time were males. By one estimate, before 1882, 

more than 100,000 men but fewer than 9,000 women had emigrated to the U.S. 

from China.  21   Because of this imbalance between the sexes, it was difficult for 

Chinese immigrants to create ethnic communities. As a result of this sense of iso-

lation, both from feeling discriminated against by the larger society and from feel-

ing disconnected ethnically, many were forced to live in urban ghettos or 

Chinatowns. In fact, many immigrants did not leave Chinatowns in great numbers 

until after the end of World War II.  22   

    After the Exclusion Act was repealed in 1943, Chinese nationals were 

gradually permitted to enter the United States, first as spouses of servicemen and 
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later as college students, who were allowed to complete their education. 

Immigration continued slowly until the 1965 Immigration Act was passed, allow-

ing more Chinese citizens to emigrate to the U.S. The influx has recently become 

fairly robust, with numbers approaching 100,000 annually. In fact, in the 1990s the 

number of Chinese immigrants entering the U.S. actually exceeded the total num-

ber that were here in 1980.  23   

    At least on the surface, Chinese Americans appear to have lower unemploy-

ment rates than other groups and are represented in many professional occupations. 

However, most of the jobs held by Chinese Americans are found in Chinatowns in 

large urban areas. The reason for this is that Chinese Americans were prohibited for 

generations from working anywhere else. While Whites did not object to Chinese 

immigrants in domestic occupations, largely because White men were unwilling to 

participate in such menial jobs, for the most part, Chinese Americans had few oppor-

tunities to work outside of the Chinatowns. 

     Japanese Americans 
 The Japanese American experience in the United States is a fascinating case of how 

minority groups appear to be a threat to the mainstream way of life even when they have 

made efforts to assimilate. While it appears that the “threat” of minority groups often 

drives much of our fears about allowing them into this country, what is more fascinating 

is the source of those fears and how they dictate our perception of certain groups. As we 

will see, the    yellow peril,    largely based on Whites’ fear of Asians, actually resulted in 

strict immigration laws and the imprisonment of Japanese American citizens.  

Chinatowns have provided many economic, cultural, and social opportunities for Chinese Americans.
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 The First Wave of Anti-Japanese Resentment 
 The Japanese who emigrated to the United States in the 1890s took jobs as laborers 

at low wages with poor working conditions. Their industriousness in these situations 

made them popular with employers but unpopular with unions and other employees. 

The Japanese had the misfortune of arriving just as bigotry toward the Chinese had 

been formalized in the Chinese Exclusion Act of 1882. While this legislation limited 

opportunities for Chinese workers, Japanese  workers, at least initially, replaced the 

dwindling number of Chinese laborers in some industries, especially agriculture. 

Over time, however, once the “threat” and presence of Chinese workers disappeared, 

it was replaced with an anti-Japanese sentiment. 

    In 1913 California enacted the    Alien Land Act    ,  which prohibited anyone who 

was ineligible for citizenship to own land and limited leases to three years. This 

drove many first-generation Japanese into cities. However, government and union 

restrictions prevented Asian immigrants from taking jobs. As a result, many Japanese 

immigrants embarked upon self-employment to earn a living, opening more grocery 

stores and other types of small businesses than any other immigrant group. The 

Japanese differed in many respects from the Chinese in terms of how they were 

treated. For instance, Japanese Americans had the benefit of witnessing what hap-

pened to the Chinese and were able to understand what changes had to occur for 

their treatment to be different from that of the Chinese. 

    Second, Japanese Americans were much more vocal than Chinese Americans 

about the unfair treatment they received. First- and second-generation Japanese 

Americans often organized demonstrations, held boycotts, and enlisted the support 

of sympathetic Whites. Finally, compared to China, Japan took a more active interest 

in what was happening to its citizens in the United States. The knowledge of how 

Japan felt about the treatment of their immigrants in this country, coupled with the 

fear of retaliation for the way Japanese Americans had been treated, led many 

Americans to be concerned about Japanese Americans’ loyalty once Japan attacked 

Pearl Harbor on December 7, 1941.   

 The Second Wave: Internment 
 Almost immediately after the attack on Pearl Harbor, fear and concern about the war 

led people to feel threatened by Japanese Americans living on the West Coast. Many 

feared that Japanese Americans would fight on behalf of Japan, resulting in a successful 

invasion of the United States. Rumors mixed with racist bigotry rather than facts explain 

the events that followed. Japanese Americans in Hawaii were alleged to have cooper-

ated in the attack by using signaling devices to assist pilots in locating their targets. 

Newspapers covered in detail FBI arrests of Japanese Americans allegedly assisting the 

attackers. They were accused of poisoning drinking water, cutting sugarcane fields to 

form arrows directing enemy pilots to targets, and blocking traffic along highways to 

the harbor. None of these charges were substantiated despite thorough investigations.  24   

    The Executive Order signed by President Roosevelt in 1942 authorized the 

removal of anyone considered a threat to national security in defined strategic 

military areas. All people on the West Coast of at least one-eighth Japanese ancestry 

were taken to assembly centers for transfer to    internment camps    ,  places for refu-

gees to be held until their release by the government was granted. This order covered 
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90% of the 126,000 Japanese Americans on the mainland. Of those evacuated, 

two-thirds were American citizens and three-quarters were under the age of 25. 

Ultimately, 120,000 people were interned in the camps: 113,000 from the mainland, 

1,100 evacuated from Hawaii, about 200 voluntary residents (Caucasian spouses), 

and 5,900 who were born in the camps.  25   

  What is interesting is that the evacuation order did not arise from any court 

action. No trials took place, no indictments were issued. Merely having a Japanese 

great-grandparent was enough to mark an individual for involuntary confinement. 

Perhaps even more fascinating was the fact that many Japanese Americans did not fight 

the order. The governing body for Japanese Americans and immigrant groups, the 

Japanese American Citizens League, believed that if any of those interned tried to flee 

or defied the order, it would likely confirm that Japanese could not be trusted. 

    Those who were to be interned were instructed to carry only personal items. No 

provision was made for shipping their household goods. The federal government took 

a few steps to safeguard the belongings internees left behind, but the evacuees assumed 

all risks and agreed to turn over their property to the government for an indeterminate 

length of time. Internment caused merchants, farmers, and business owners to sell their 

property at any price they could get. Precise figures of the loss in dollars are difficult 

to obtain, but the Federal Reserve Bank estimated it to be approximately $400 million 

by 1941 standards. Today that amount would easily be billions of dollars.  26   

Many of those sent to internment camps were American citizens, who lost ownership of business and 

property.
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    A few Japanese Americans resisted the evacuation and took legal action. 

Several cases arising out of the evacuation and detention reached the U.S. Supreme 

Court during the war. The Court upheld lower court decisions on Japanese Americans 

without even raising the issue of the constitutionality of the internment. Finally, in 

 Mitsuye Endo v. the U.S.  (1944), the Supreme Court ruled that the defendant, and 

presumably all evacuees, must be granted their freedom. Two weeks later, Japanese 

Americans were allowed to return to their homes for the first time in three years.  
27

   

  As the  Endo  case demonstrates, our attitudes about the appropriateness of 

internment remained steadfastly strong. No legal action granting compensation to 

the evacuees for property lost was taken until 1948, with the Japanese Americans 

Evacuation Claims Act. Even when Americans recognized the injustice, little was 

done to remedy the problem. Two years after the Evacuation Claims Act’s passage, 

only 73 people had received any money. Eventually there were approximately 

23,000 claims and the government paid $38 million, less than 10% of the Federal 

Reserve Bank’s estimate of the financial loss Japanese American internees had suf-

fered. All claims were settled with no interest or consideration of the increase in land 

values. Moreover, the settlements were delayed so that by 1967, when the final pay-

ments were made, many of the claimants had died.  28   

    In the late 1970s, President Carter created the Commission on Wartime Relocation 

and Internment of Civilians. The final Commission recommendation in 1983 was for a 

formal apology from the government and a tax-free payment of $20,000 to each of the 

approximately 66,000 surviving internees. Congress began hearings in 1986 on the 

bill, and President Reagan signed the Civil Liberties Act in 1988, which authorized the 

payments.  29   Still the payments were slow in coming, and the internees were dying at a 

rate of 200 per month. In 1990 the first checks were finally issued, accompanied by 

President George H. W. Bush’s letter of apology.  30      

 Korean Americans 
 In the early part of the 20th century, a few thousand Koreans were recruited to work 

on the sugarcane plantations in Hawaii. They were needed, in fact, to replace the 

Chinese workers who had been prohibited from remaining in the United States by the 

1882 Chinese Exclusion Act. Still, the number of Korean immigrants remained small 

until after the Korean War in the early 1950s, when many came either as refugees or 

as spouses of American servicemen returning home. However, the growth of the 

Korean American population exploded in the 1970s, increasing from 70,000 to 

355,000 between 1970 and 1980. According to the 2000 U.S. Census, Korean 

Americans numbered over one million.  31   However, in the late 1990s many Korean 

Americans chose to return to Korea. Part of the reason had to do with the political and 

economic growth in Korea, while for others who had difficulty adapting to American 

culture, the chance to feel “at home” was very appealing. For still others, operating a 

small business in the United States was considered too risky as tensions between 

Koreans and African Americans rose during the Los Angeles riots in 1992.  32
   

    In L.A.’s poor areas, the only shops in which to buy groceries or liquor or gasoline 

were owned by Korean immigrants. They had largely replaced the White-owned busi-

nesses that closed when scores of White business owners left the ghetto area after the 

1965 Watts riots. African Americans were well aware of the dominant role Korean 
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Americans played in their local retail market. Many African Americans expressed 

resentment that had been previously fueled by the 1991 shooting of a 15-year-old Black 

girl by a Korean grocer. The resentment grew when the grocer, convicted of manslaugh-

ter, had her prison sentence waived by a judge in favor of five years probation.  33   

    During the 1992 L.A. riots, 1,000 Korean businesses valued at $300 million 

were destroyed. In a post-riot survey of African Americans who were arrested, 80% 

felt that Korean Americans were disrespectful, compared to 56% who felt similarly 

about Whites. Korean Americans’ desire to succeed led them to the inner city, where 

they did not face competition from Whites, but it also meant that they had to deal on 

a daily basis with the frustration of African Americans.  34      

  � Southeast Asian Americans  
 The people of Southeast Asia, the Vietnamese, Cambodians, and Laotians, were 

once citizens of the former French Indochinese Union. Southeast Asian is only a 

term of convenience, especially since the people of these areas are ethnically and 

linguistically different. Numbering more than 2 million in 2000, Vietnamese 

Americans are the largest group with 1.2 million, which is approximately 11% of 

the total Asian American population. 

    The catalyst to understanding this group of people for many Americans has 

been the Vietnam War. Historically, Southeast Asia consisted of many different 

tribes and countries such as Vietnamese, Hmong tribes, Cambodians, and ethnic 

Khmer. These and many other tribal groups came together in the early 1860s 

under the label “Indochina” as the French colonized the region. Because of 

the dissatisfaction with the political, cultural, economic, and social dominance 

The tension between African Americans and Korean Americans reached a boiling point during the L.A. riots.
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by the French, civil wars broke out and communist influence began to take hold 

in the mid-1950s. In 1954 the United States sent 16,000 military advisors and 

support personnel in an effort to prevent communism from taking over 

South Vietnam. By 1962, military involvement had escalated in the form of air 

strikes and the use of Special Forces units to infiltrate the area. By 1964, most 

Americans believed that the U.S. had an obligation to free the people of Vietnam 

from communism.  
35

   

    By 1965, over 550,000 U.S. troops had been sent to Southeast Asia. At 

about the same time, the communist government in Laos attempted to eliminate 

any support for U.S. efforts in that country. The civil unrest that followed led to 

over three million Cambodians being killed by the Khmer Rouge government 

between 1975 and 1979. The U.S. withdrew from Southeast Asia in 1975 leaving 

58,000 American soldiers dead and thousands more wounded. While the U.S. 

withdrawal left the region under communist control, thousands of refugees were 

brought into this country.  36   

    The problems for Vietnamese Americans, like those for all immigrant groups, 

were essentially based on the perceived threat they represented to Americans. This is 

true even though the initial U.S. involvement in the Vietnam War was intended to pro-

tect the South Vietnamese from the spread of communism. When the war ended and the 

idea of many refugees coming to America became a reality, public opinion about 

Vietnamese presence was negative and hostile. Some people thought that allowing more 

immigrants from different cultures would cause the U.S. to lose its identity as a country. 

This same attitude was found in the mid-1970s with regard to Southeast Asians. Some 

experts believed that the news media created an unflattering image of the South 

Vietnamese, which led Americans to believe the Vietnamese were not worth saving.  37   

    Approximately one million refugees fled Vietnam after the war in an 

attempt to escape religious persecution. In a scene similar to what was experi-

enced in the 1980s and 1990s in Cuba, many of the people attempting to leave 

their native country took to the ocean in overcrowded vessels, hoping that some 

ship would pick them up and offer sanctuary. Hundreds of thousands were placed 

in other nations or remained in overcrowded refugee camps administered by the 

United Nations.  38   In fact, similar to Cuban immigration, there were four distinct 

waves of immigration to the U.S. from Vietnam. 

    The first wave, which occurred between 1975 and 1977, resulted in over 

130,000 refugees, the vast majority of whom were Vietnamese. For the most part, 

these were people from upper- and middle-class backgrounds. Educated and pro-

fessional, this group had perhaps the easiest time making the adjustment to life in 

a new country. The second wave occurred between 1978 and 1979, bringing 

nearly 60,000 Vietnamese, Chinese from Vietnam, Cambodians, and Hmong to 

the United States. Because this group of immigrants was more diversified in 

terms of their social class and educational backgrounds, they had considerable 

difficulty transitioning to America. 

    The third wave, which occurred between 1980 and 1981, had perhaps the 

greatest impact on American society. This group of immigrants consisted of peas-

ants, farmers, and others who had no formal education or experience with Western 

culture.  39   Included in this wave of immigrants were nearly 200,000 Hmong tribal 

members. This is a group that lived in the highlands of Laos, Vietnam, and Cambodia 
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and was intimately involved in the U.S. efforts in Laos. In fact, some estimates indi-

cate that the Hmong experienced nearly a 50% casualty rate during the war. Because 

they tend to migrate and had no written language until the 1950s, the Hmong expe-

rienced a significant problem in adjusting to American culture.  40   

    The fourth wave of immigration is associated with people who lived in refugee 

camps in Thailand and other relocation centers. Between 1987 and 1993, the number 

of refugees admitted from Vietnam was 173,116; from Laos (including the Hmong), 

75,554; and approximately 9,000 from Cambodia.  41   Fortunately, Hmong children in 

these camps were exposed to English and American culture at an early age, which 

made the transition to America easier. 

    Despite the fact that it has been over 30 years since the end of the Vietnam 

War, Americans still seem to have mixed feelings about Southeast Asians. Surveys 

in the late 1980s and early 1990s show that although few Americans regarded this 

group as undesirable, about 50% still worried that they would be a drain on the U.S. 

economy. Even though most Southeast Asian children spoke no English upon arrival 

here, they have done extremely well in school. Many families place a heavy empha-

sis on education for their children. It remains to be seen whether or not this focus on 

education will translate into greater job opportunities for Southeast Asian children. 

What is known is that many adult immigrants have experienced    downward social 
mobility    ,  which means that the jobs Southeast Asian immigrants take are often 

occupationally below what they were doing in their native country. However, U.S. 

Census Bureau data suggest that refugees from Vietnam have increased their family 

incomes when compared to what their incomes were back home. Part of the reason 

for this, however, may be due to working longer hours or having more members of 

the family working full-time than when they were in Vietnam.  42     

  � Pacific Islander Americans   

 Hawaiians 
 Historically, Hawaiians were very tolerant of missionaries and plantation operators. 

Hawaiians were united under a monarchy and respected by European immigrants, 

and this developed into a spirit of goodwill. In the late 1800s, a revolution occurred 

and the monarchy was overthrown. The United States got involved and, five years 

later, Hawaii was annexed as a U.S. territory. During that time, citizenship had a 

mixed impact. Laws were passed that granted civil rights to all those born on the 

islands, but the anti-Asian laws still applied, which excluded the Chinese and 

Japanese from voting or running for office. 

    Hawaii has become a strategic military outpost although that role has had only a 

limited effect on race relations. Even the attack on Pearl Harbor had relatively little 

influence on Japanese Americans in Hawaii. While most demographers contend that 

people marry others with similar backgrounds, sometimes known as    endogamy    ,  a high 

incidence of marrying outside one’s group, called    exogamy    ,  can be taken as an indicator 

of acceptance of other groups. In Hawaii, there is a general acceptance of intermarriage, 

or exogamy. The rate of intermarriage varies by group, but it is about 45% of all mar-

riages in Hawaii, 62% of which include at least one Chinese American spouse.  43   
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    Hawaii has its share of social problems. The pineapple and sugarcane planta-

tion legacy persists, and native Hawaiians tend to struggle financially, often working 

land they do not own. The economy is dominated by Japanese Americans. Chinese 

Americans have had some success in business in Hawaii, but almost all the top posi-

tions are filled by Whites. The conclusion from these trends suggests that, in an 

absolute sense, Hawaii is not a racial paradise. The future of race relations in Hawaii 

is uncertain, but relative to the mainland and much of the world, its race relations 

more closely resemble harmony than bigotry.  
44

     

 Filipinos 
 Few people think of Filipinos when they consider Asian Americans. Yet this group 

is one of the largest segments of the Asian American population. During the past 

30 years, only Mexicans have outnumbered Filipinos as immigrants to the United 

States.  45   After the Spanish-American War the U.S. took possession of the Philippines. 

Following the country’s independence in 1946, political ties with the U.S. remained 

close. As evidence, English is one of the country’s major languages and is spoken by 

most educated Filipinos. Moreover, like the early Koreans, Filipinos were brought to 

Hawaii as agricultural workers to replace the excluded Chinese, and many emigrated 

to the mainland in the 1920s. 

    Interestingly, because the Philippines was a U.S. territory at the time, immi-

grants were considered American nationals, and as such, they were not subject to the 

same kind of restrictions and resentment as other Asian groups.  46   Added to the gen-

tler attitude toward Filipinos was the fact that the Philippines became an important 

ally in the Pacific war against Japan. Consequently, Americans were much more 

tolerant of immigrants from this country than from perhaps any other country. The 

long history and cultural compatibility, not to mention the U.S. military presence in 

the Philippines over the last 40 years, has resulted in a great deal of overlap between 

the two cultures.  47   

    Surprisingly, U.S.-born Filipinos often have less formal schooling and lower 

job status than recent immigrants from the Philippines. They tend to come from 

poorer families and have been relegated to unskilled work, including migrant farm-

ing. Their poor economic background has resulted in their owning fewer small busi-

nesses than Korean Americans or other Asian groups.  48
      

  � Indian Subcontinent   

 Asian Indians 
 Like the Asian American category as a whole, people classified as    Asian Indian    

represent a wide range of populations. India itself is a diverse nation with dozens 

of languages and ethnic enclaves. While most observers of India might note the 

religious divisions of Hindus, Muslims, and Sikhs, there are many other distinc-

tions as well. The majority of Asian Indian immigrants have come from India, but 

sizable numbers come from Pakistan, Bangladesh, and Sri Lanka as well as other 

countries, such as Trinidad, Tobago, and Guyana.  49   
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    As with other Asian groups, changes in immigration policies in the 1960s 

allowed many Asian Indians to enter the United States legally. Those who have 

come in recent times have been highly educated and from professional classes in 

their native countries. In fact, many Asian Indian immigrants have been students 

at American universities who find employment in the U.S. after graduation. This 

is particularly true in the computer industry.  50   

    Like some other immigrant groups, Asian Indians have witnessed two types 

of experiences once arriving in this country. On one hand, Asian Indians have 

played a significant role as entrepreneurs in the small business sector. For instance, 

by one estimate, more than half of all motels in the United States are owned by 

Asian Indians.  51   On the other hand, there is a segment of this population that has 

not fared as well, being relegated to lower-paying jobs such as restaurant workers, 

taxi drivers, and truck drivers. As one study concluded, Asian Indians are as likely 

to be cab drivers or managers of convenience stores as they are to be physicians or 

college professors. Many of the jobs in the service sector place Asian Indians at 

higher risk to be victims of crime.  52      

  � Asian Americans and the Criminal Justice System   

 Crime Statistics 
 According to the  Uniform Crime Reports  for 2005, Asian Americans represented 

105,996 of the 10,189,691 arrests made by the police. This represents 1% of all 

arrests, even less than Native Americans, who represent 1.3% of all arrests for that 

year. The percentage of arrests of Asian American or Pacific Islander juveniles was 

similar to that for all arrests, approximately 1.3% of all arrests for those 18 years and 

under. This low representation in crime statistics has been a consistent trend for 

many years. Further, while Asian Americans represent about 4% of the total popula-

tion in this country, they represent only about 1% of those arrested.  53   Unlike African 

Americans, Hispanics/Latinos, or even Native Americans, Asian Americans are 

underrepresented in the crime statistics. This trend has been consistent since 1999 

(see Table 5.1).    

TABLE 5.1

 Arrest Trend for Asian Americans          

  Year     Total Arrests     Arrests     Percentage     
  2005     10,189,691     105,996     1.0%     

  2004     9,940,671     106,846     1.1     

  2003     9,529,469     110,168     1.2     

  2002     9,797,385     109,727     1.1     

  2001     9,306,587     103,750     1.1     

  2000     9,068,977     104,411     1.2     

  1999     9,100,050     102,541     1.1     
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         Since 1990 the literature on crime and offenders has changed its focus from 

the commonly known minority groups, such as African Americans and Hispanics, to 

less noticed minorities, such as Native Americans and Asian Americans. While there 

is still a great deal less information, scholars and experts have begun examining the 

criminal behavior patterns among Asian Americans,  
54

   and some of the evidence from 

these studies shows that certain Asian groups are more likely to be involved in 

criminal activity than others. 

    One study examined the odds of arrest for various offenses of seven different 

Asian groups. The findings revealed that Southeast Asian immigrants were more 

likely to engage in criminal activity than Whites. Vietnamese immigrants were 

overrepresented in every arrest category, while Cambodians, Laotians, and 

Vietnamese were more likely to be arrested for property crimes such as larceny and 

auto theft.  55   

    A few trends also appear when examining the data on Asian Americans as 

victims of crime. However, one of the problems in assessing the victimization 

rates among Asian Americans is that the indicator used, primarily the National 

Crime Victimization Survey (NCVS), collapses all the categories of Asian 

Americans into one group. As we have seen, there is a great deal of difference in 

the types of groups under this heading, and aggregating the cases obscures their 

differences and minimizes the overall impact of any single group. In fact, the 

NCVS collapses all racial groups into three categories: White, Black, and Other. 

It also includes a separate category comparing Hispanics to non-Hispanics. 

Because of the aggregation of the data, any real analysis of Asian Americans is 

virtually impossible, but the data do suggest that Asians are not victimized to the 

same extent as other groups. 

    Thus, while Asian Americans as a group are underrepresented in crime statis-

tics, both as offenders and as victims, some attention has been given to the types and 

extent of criminal activity by some Asian American groups.   

 Asian Gangs 
 Growing concern about Asian crime stems from several factors, such as the legal and 

illegal immigration of Asians into the United States over the past 20 years. This has 

provided new opportunities for immigrants to engage in criminal activities, particu-

larly through being involved with youth gangs.  56   Some research suggests that 

younger Chinese Americans, unlike their elders, are not content to be grateful for 

what they have been given in exchange for their labor but expect the full rights and 

privileges of citizenship. More than their parents, they refuse to tolerate continued 

discrimination and unemployment.  57   Upward mobility is not in the future of many 

of these alienated and angry youth who, with the prospect of low-wage work in 

restaurants and laundries, turn to gangs to achieve some level of success.  

 Chinese Gangs 
 In perhaps one of the most thorough examinations on the subject, Ko-Lin Chin, a 

professor at Rutgers University in New Jersey and an expert on Chinese culture, 

describes what is known about Chinese gangs.  58   While there is some research to 
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contradict Chin’s findings, Chin argues that Chinese gangs are closely associated 

with, and are controlled by, powerful community organizations. In other words, 

they are an integral part of community life. These gangs are also influenced, to a 

great extent, by Chinese secret societies and the norms and values of the Triad 

subculture.  59   The    Triad subculture    is very similar in many ways to the Italian mafia, 

which stresses a code of honor in dealing with each member and affiliation to a 

larger, secret society. 

  The primary activity of Chinese gangs is making money. Members invest a 

considerable amount of money in legitimate businesses and spend a lot of time nego-

tiating business deals. Chinese gangs develop in communities in which adult crimi-

nals serve as role models and mentors for gang members. Although involved in drug 

trafficking, gang members rarely use drugs. In fact, if a member begins using drugs, 

he is expelled from the gang. Thus, unlike Black and Hispanic gangs, the establish-

ment of Chinese gangs is not based on illicit drug use or fads. 

  Additionally, Chin found that Chinese gangs do not experience the harsh living 

conditions and poverty that other types of gangs do. Rather, Chinese gangs grow and 

become economically prosperous by maintaining ties with the economic and politi-

cal structure of their communities. In other words, there is a cultural component to 

the success of Chinese gangs: They have a certain legitimacy within the community 

based on the historical experience of the Triad subculture.  60   

  More recently, a study in New York City found that, like Chin’s findings, 

Chinese gangs are characterized by a highly structured and disciplined manner. 

However, unlike the conclusions drawn by Chin, while Chinese gangs maintain close 

ties to adult organizations, they are not controlled by them. Adult criminals also 

provide opportunities for gang members to advance within the larger criminal orga-

nization and to become apprentices of crime.  61   

  Chinese gangs also typically engage in nonviolent forms of extortion of local 

merchants. The pervasiveness of extortion comes from a cultural understanding that 

extortion is a part of regular business activity. When gang violence is evident, it 

usually involves inter-gang rivalries. Popular wisdom about gang wars stemming 

from drug trafficking or gangs being used to leverage political control is not sup-

ported by empirical research. Also popular but unsupported by the research is the 

organized nature of human trafficking. While the activity is fairly common, it is not 

controlled by gangs. Rather, human smuggling is often a loosely organized, entre-

preneurial activity.  62     

 Vietnamese Gangs 
 While still part of an overall Asian American category, Vietnamese youth gangs, 

especially in southern California, are quite different in their characteristics from 

Chinese gangs. This group of immigrants, having experienced racism and dis-

crimination both in the job market and in the classroom, has had a number of 

significant problems assimilating into mainstream American culture. Essentially, 

there are three themes that best characterize Vietnamese gangs: mistrust, low pro-

file, and self-control. 

  A pervasive cultural theme of mistrust runs through Vietnamese communities, 

one that gang members exploit. For example, many members of the Vietnamese 
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community distrust American banks and, as a result, keep their valuables and 

money at home. This creates a host of opportunities for gangs to rob Vietnamese 

citizens. As a result, robbery is a primary activity for gangs. Drug dealing in 

Vietnamese gangs is perceived as too risky; thus, very few Vietnamese gang 

members are involved in drug dealing. Drug use, however, is heavy. The drug of 

choice is cocaine, while heroin is avoided because it is perceived to make one 

unreliable and crazy. 

  Vietnamese gang members continue their low-profile approach to social life 

by avoiding conspicuous gang tattoos and hand signs. Those that are used as indi-

cators of gang affiliation (such as tattoos) are designed so that they can be easily 

concealed. Moreover, in regard to dress, Vietnamese gangs tend to opt for clothing 

similar to that of other youth in southern California. In this way, they are able to 

blend in to the social landscape and more easily avoid the attention of the police. 

Finally, the structure of Vietnamese gangs tends to be unorganized and fluid. 

Membership changes constantly, and the rituals and practices of traditional gangs 

are noticeably absent.  63   

  A recent study of Laotian/Hmong gangs in California reveals that these groups 

have become one of the latest threats to social life in southern California. Laotian 

and Hmong gangs are an understudied area in the gang literature, yet they appear to 

have a greater willingness to engage in violence. Accordingly, they are a cause for 

considerable concern.  64      

 Human Smuggling 
 As mentioned earlier, one of the main areas of criminal activity for Asian Americans 

involves illegal immigration. For Chinese immigrants in particular, the problems are 

similar to illegal entry into the United States by Mexicans. However, given the dis-

tance that must be traveled, as well as the unique nature of the activity, some 

attempts have been made to learn more about human smuggling organizations, par-

ticularly in China.  65   While human smuggling into the U.S. has been going on for 

more than 20 years, its prevalence is based on the overwhelming numbers of Chinese 

who wish to enter this country. As a result, when legitimate avenues were blocked, 

illegitimate opportunities were created. People who leave China illegally are often 

called    human snakes    .  Chinese human smugglers who lead illegal immigrants across 

the borders are called    snakeheads    .    This has become an industry term to describe 

human smugglers either in China and elsewhere. 

    There are three main smuggling methods with estimated costs ranging from 

$35,000 to $65,000 to transport each illegal Chinese immigrant into the United 

States. Often, these methods are used in combination. One method is to travel to 

Mexico or Canada and then illegally cross the border into the U.S. This method 

would be similar in many respects to what illegal immigrants in Mexico do to enter 

the country; there, the term  coyote  is used to describe the guides or facilitators who 

bring Mexican immigrants into the country. A second method is to have immigrants 

obtain false documents certifying they are citizens of another country, and then fly 

into the United States through transit points outside China. A third method, the one 
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best popularized in the media and Hollywood movies, is to use fishing trawlers or 

freighters to smuggle immigrants into the U.S.  66   

    While conventional wisdom suggests that this type of activity would be 

sponsored and carried out by organized crime syndicates, largely because of the 

logistics involved, the research seems to suggest that human smuggling is run by 

individual entrepreneurs. That is, snakeheads come from a host of different back-

grounds and occupations and do not affiliate with any particular organized crime 

group, and individual teams of smugglers may work together, usually in groups 

of no more than five, largely based on their particular skills or networks at differ-

ent points in the smuggling process.  67   In addition to the loose affiliation many 

snakeheads have in terms of cooperation, they generally do not remain involved 

in smuggling for longer than six years, making discovery, study, or even prosecu-

tion of snakeheads exceptionally difficult.  68   Finally, the absence of a figurehead 

or leader of this activity, what some researchers have called a “godfather,” pro-

hibits the police from any meaningful intervention to minimize this type of 

criminal activity.   

 Transnational Organized Crime 
 In 2004, in an attempt to assess the impact of Asian transnational organized crime 

in the United States, as well as to lay the foundation for a research agenda that will 

help the U.S. better understand the potential threats of international crime, the 

National Institute of Justice conducted a study to explore the extent of Asian trans-

national organized crime.  69   While agreement on the particular problems as well as 

the scope of activities relating to organized crime is difficult, leading experts on 

organized crime in eight Asian countries (Cambodia, China, Hong Kong, Japan, 

Macau, the Philippines, Taiwan, and Thailand) have agreed that there are a few 

common issues. 

    In China, for example, law enforcement officials and other authorities con-

sider drug distribution to be the most serious problem in that country. The increase 

in the number of heroin addicts in China has led officials to believe that local drug 

syndicates are importing heroin from the Golden Triangle area (Burma, Thailand, 

and Cambodia) and distributing it locally. Gambling is also considered a serious 

problem in China. According to officials, even though the problems of gambling 

and prostitution were thought to be eradicated in China when communist reign 

began in 1949, today these two industries appear to be thriving. Finally, Chinese 

authorities are concerned about the escalating levels of violence in their country. 

Perhaps more important, the violence extends beyond criminal gangs or organized 

crime syndicates and is affecting ordinary citizens and business owners.  70   Chinese 

officials are also concerned about the problems stemming from the human smug-

gling industry.  71   

    In Japan, the most serious organized crime is the    Yakuza    .  Its members’ 

involvement in gambling, prostitution, drug trafficking (particularly amphetamines), 

and extortion is cause for considerable concern. Yakuza criminal activities inevitably 

have an impact on U.S. markets due to the products and services they provide. 
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Additionally, because of the large number of wealthy businessmen in Japan, the 

country has become a major destination for women in the sex industry.  72   

    In the Philippines, the main concerns relate to human trafficking and kidnap-

ping for ransom, the drug trade, illegal gambling, and firearms smuggling. While the 

country recently passed an anti-trafficking law, little priority is given to enforcing the 

law despite the sexual exploitation that occurs there. Thus, while the official position 

is that something needs to be done about these crimes, the reality is that little is being 

done to stop them. 

    With regard to the drug trade, in response to improved law enforcement inter-

diction efforts to control the influx of amphetamines from China, Filipino authorities 

have discovered local laboratories that have been established to manufacture the 

drugs. Thus, the problems in the Philippines relating to drugs have shifted from an 

international focus to a local concern. Authorities contend that much of this trade, 

like a great deal of criminal activity in general, is controlled by organized crime 

syndicates who are protected by local politicians.  73         

 Summary 
 This chapter explored several of the most common Asian American groups in the 

United States. Far East Asians include Chinese, Japanese and Koreans, while 

Southeast Asians consist of Cambodians, Vietnamese, Malaysians, and 

Indonesians. There is also the Indian subcontinent, which includes India, Pakistan, 

Sri Lanka, and Nepal, among other countries. Finally, there are Pacific Islanders, 

who are from Hawaii, the Philippines, Guam, and Samoa. Many of these groups 

listed under the general heading “Asian American” have different attitudes, 

values, beliefs, and languages, making the category more of convenience than 

actual understanding. Additionally, diversity is evident in Asian Americans’ 

experiences and success in assimilating into mainstream American culture. 

Historically, most of these groups, particularly the Chinese and Japanese, were 

initially perceived as beneficial since they provided cheap labor in expanding 

industries. However, as these immigrants demonstrated their willingness to work 

hard and work for very little money, they became perceived as threatening to 

American workers. As a result, legislation was passed to limit their immigration 

into the United States. 

  The willingness to work hard and persevere has resulted in some success for 

groups of Asian Americans, particularly in the area of education. In fact, in recent 

times, Asian Americans were given the label “model minority” to describe how well 

they assimilated into American culture. This label is a myth largely because it does 

not address the wide range of experiences for Asian Americans. While some have 

achieved a level of societal success, other groups remain mired in poverty and 

discrimination. Thus, for some groups of Asian Americans, many have been able to 

successfully assimilate; for others, however, the problems of poverty and crime are 

readily self-evident. Thus, while it appears from an examination of the crime 

statistics as well as victimization surveys that Asian Americans are underrepresented 

in terms of their involvement in crime, there remains a portion of the population that 

is actively involved in criminal activity.  
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 You Make the Call
  An Asian Gang Case

  Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do.

  You are a young prosecutor with only two years’ experience trying criminal cases. A gang 

fight erupts in an Asian neighborhood that results in the death of two rival gang members. 

Upon interviewing residents of the area who might have seen what happened, police officers 

cannot find anyone willing to make a statement. They do, however, recover substantial physi-

cal evidence that links two particular suspects to the crime. While you are trying to decide 

what to do, local Asian Americans protest the treatment citizens receive by police officers, 

causing a major uproar at City Hall. As a result, your supervisor tells you to drop the case 

since it will likely result in a political disaster. Given that the gang problem has become a topic 

of interest for the police and is of some concern to the courts as well, what do you do? 

Assume, also, that you have what you think would be enough evidence to obtain a warrant for 

the arrest of the suspects.

   Questions
1.      Do you proceed despite your supervisor’s orders? What is the dilemma for you?

2.      What repercussions might you experience if you decide to continue with the case? 

What would they be if you decided to drop the case?

3.      Why would the police chief, the district attorney, and the mayor want you to drop 

the case?

4.      Can a group such as Asian Americans, which typically represent a small percentage 

of the crime statistics and are usually less vocal than other minority groups, really 

have an impact on local politics? If so, in what ways?      

�

  Key Terms 
  Alien Land Act (p.  110)   

  Asian Indians (p.  116)   

  Chinese Exclusion Act (p.  108)   

  downward social mobility (p.  115)   

  glass ceiling (p.  106)   

  human snakes (p.  120)   

  internment camps (p.  110)   

  model minority myth (p.  103)   

  snakeheads (p.  120)   

  Yakuza (p.  121)   

  yellow peril (p.  109)    

 

  Discussion Questions  
  1.    What do Chinese, Japanese, and Koreans have in common in terms of their 

immigration into the United States?  

  2.    How does the media contribute to the model minority myth for many Asian 

American groups?  
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 As with the other groups discussed thus far, it is impossible to describe the many 

American Indian cultures of North America, let alone those in Central and South 

America and the islands of the Caribbean. The term “Indian culture” includes a 

vast array of cultures and ways of life of the group we call “American Indians.” 

For simplicity’s sake, the terms Native Americans and American Indian will be 

used interchangeably, but, as we saw with the discussion of Hispanics and 

Latinos, know that there are a host of differences that make any sweeping gener-

alizations impractical. 

  � Historical Presence of Native Americans  
 The United States has had a stormy history with Native Americans. In 1500 there 

were an estimated 7 million American Indians north of the Rio Grande. This number 

gradually decreased as food sources disappeared or they died from diseases such as 

measles and smallpox. Between 1800 and 1900, the Native American population 

decreased from about 600,000 to approximately 250,000.  1   

    The U.S. government’s policy toward Native Americans has historically been 

one of expediency. If the needs of the tribes interfered with Whites’ needs or 

desires, the sentiment was that Native Americans should capitulate to Whites. The 

tribes were viewed as separate nations to be dealt with by government treaties. 

While one may think this is a civilized approach, history clearly shows that 

American Indians were either exploited by cooperating with the federal government 

or eliminated if they refused to give up their land.  2   For instance, as settlers moved 

west, the need for land increased. The government believed that Indians had no 

right to interfere with societal progress. To that end, the    Indian Removal Act of 

C H A P T E R 6

   Native Americans and the 
Criminal Justice System  

  Chapter Objectives 

 After reading this chapter, you should be able to 

❖    Identify the significance of the historical treatment 
of American Indians in this country. 

❖    Understand the importance of federal intervention 
in the form of laws and agencies in regulating 
life both on and off the reservation. 

❖    Describe the current condition of many Native 
Americans in this country. 

❖    Understand the involvement of Native Americans 
in the criminal justice system, particularly in 
light of the tension between self-governance 
of tribes and the influence of federal laws.    

126
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1830    called for the relocation of all eastern tribes to west of the Mississippi River. 

The act not only disrupted Native American culture but also did not move the tribes 

far enough to stay ahead of the growing population of settlers. In an effort to elicit 

cooperation, peace commissioners were sent in 1867 in an attempt to create reser-

vations for Native American tribes.  3   

    The 19th century proved to be a difficult time for Native Americans as the 

United States continued to claim land that belonged to tribes. The treatment of the 

Sioux Nation serves as an example of this insensitivity. In 1868 the U.S. government 

signed the Fort Laramie Treaty with the Sioux. The government agreed to keep 

Whites from hunting or settling on the newly established Great Sioux Reservation, 

which included all of the land that is now South Dakota. In exchange, the Sioux 

relinquished most of the remaining land they occupied at that time.  4   

    Urged on perhaps by General George Custer’s claims of gold in the Black 

Hills, a flood of White people eventually infiltrated the Great Sioux Reservation. 

As one might expect, conflict between the Sioux and Whites occurred. In response, 

the U.S. violated the parameters of the Fort Laramie Treaty and demanded that the 

Sioux move out of the Black Hills. When the Sioux failed to move, Custer was sent 

into the area to remove them. He underestimated the strength of the Sioux warriors, 

which led to the    Battle at Little Big Horn    in 1876, where Custer and his men were 

defeated. Afterward, Custer’s army redoubled 

its efforts to eliminate the Sioux. The tribe even-

tually sold the Black Hills to the federal govern-

ment and agreed to the reduction of the Great 

Sioux Reservation to five smaller reservations.  5   

   The Sioux had a difficult time adjusting to 

life on the reservation. They sought escape 

through the    Ghost Dance religion    ,  which 

included dances and songs proclaiming the 

return of the buffalo and the resurrection of dead 

ancestors in a land free of the White people. 

Although the Ghost Dance was essentially harm-

less, Whites feared that the social solidarity it 

encouraged would lead to renewed warfare. As a 

result, more troops were summoned to areas 

where the Ghost Dance had become popular.  6   

       In late December 1890, anticipating that a 

massive Ghost Dance would occur, a U.S. cav-

alry division arrived at a reservation of Sioux at 

Wounded Knee Creek on the Pine Ridge, South 

Dakota. While an exact account of what hap-

pened is not known, a battle ensued that left 

about 300 Sioux and 25 U.S. soldiers dead. This 

conflict, known as the    Battle of Wounded 
Knee    ,  was not the deadliest for Native Americans 

but is heralded by historians as significant 

because it extinguished the hope of the Sioux 

Nation of ever returning to a life of freedom.  7    
The Battle at Little Big Horn was the last great victory for the Sioux 

under Sitting Bull.
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 Early Attempts at Assimilation 
 As the Sioux death toll mounted and the conflict between Native Americans and 

White settlers continued, the federal government attempted a different strategy: 

assimilation. The idea was that if cultural differences were the source of the problem, 

meaning that the attitudes, values, and beliefs of the tribes were in conflict with the 

progressive ideas of the government and settlers, then the solution was to weaken the 

influence of tribal culture. If tribal institutions were weakened, then Native 

Americans would be more likely to assimilate and subscribe to the ideas the federal 

government proposed. Evidence of assimilation strategy was seen in the General 

Allotment Act of 1887, also known as the Dawes Act of 1887.  8   

    The   General Allotment Act   was advocated largely by community activists 

who sought to empower tribal members by helping them to become more like 

Whites. The act proposed to make landowners of individual tribe members without 

consulting tribal leaders. Each family was given 160 acres of land. However, like 

programs for the poor that attempt to empower families as homeowners but do not 

properly equip them with the skills necessary to maintain a home, the General 

Allotment Act made no effort to acquaint Native Americans with the skills necessary 

to make the land productive. As a result, eventually much of the land initially 

deeded under the act came into the possession of Whites when Native Americans 

became victims of fraudulent land transfers. By 1934 Native Americans had lost 

approximately 90 million of the 138 million acres in their possession prior to the 

General Allotment Act.  9   

    John Collier was appointed to head the Bureau of Indian Affairs during 

President Franklin D. Roosevelt’s first term. The    Bureau of Indian Affairs    ,  formed 

in 1832, is the primary regulatory arm of the federal government as it relates to 

Native Americans. Collier proposed major changes in Indian policy that included the 

preservation of Native American culture. Perhaps most significant was his proposal 

to end the allotment of land to Native Americans. In 1934 Congress passed the 

Indian Reorganization Act, which, among other things, prohibited further allotments 

of tribal lands and encouraged Native Americans to create self-governing systems 

within their tribes.  10     

 Termination of Tribes 
 In the mid-1940s, Whites realized the significance of mistreating Native 

Americans, especially the mistreatment of Native Americans who lived on reser-

vations. However, instead of improving the quality of life on reservation land, 

many Americans mistakenly thought that part of the solution was to force Native 

Americans to assimilate into mainstream society.  11   This was accomplished by 

simply eliminating official recognition of tribes. The    Termination Act    ,  passed by 

Congress in 1953, led to the termination of 13 tribes between 1945 and 1962. The 

act also meant that certain tribes would lose tax-exempt status for their lands. As 

a result, many tribal members who lost their status had to sell their land to pay 

the taxes on it and to pay for health and educational services for their communi-

ties.  12   Consequently, nearly 35,000 displaced former landowners were forced to 

relocate in urban areas. 
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    The Bureau of Indian Affairs Employment Assistance Program offered reim-

bursement for transportation, low-cost housing, and incidental expenses to Native 

Americans who agreed to resettle in cities. Soon, Indian populations in cities 

exceeded those of some reservations. According to the U.S. Census Bureau, in the 

1960s more than half of all Native Americans lived in cities. Most Native Americans 

strongly resisted the Termination Act, realizing that tribes would lose their lands as 

well as their native culture.   

 Preservation of Rights 
 During the 1970s the    Red Power Movement    ,  which was similar to the Black Power 

Movement for African Americans in that Native Americans tried to gain economic, 

social, and political equality, pressured the federal government to address Native 

Americans’ concerns and to reaffirm tribal rights as set out in the Indian 

Reorganization Act. The effect was a renewed effort by the U.S. government to give 

more control back to the tribes. 

    The more radical    American Indian Movement    (AIM), which began in 1968, 

became the most visible reminder of the Red Power Movement. Its original purpose 

was to monitor the police and to document evidence of police brutality. Eventually, 

AIM turned its attention to solving problems within the Native American community 

by initiating programs that focused on reducing the high incidence of alcoholism 

among Native Americans as well as educational programs for Native American chil-

dren to improve academic performance. 

        The 1970s, a time of great protest in the United States, were also a time when 

Native Americans made dramatic efforts to have their rights preserved. Perhaps the 

most dramatic confrontation between Native Americans and the federal government 

Many Native Americans have rallied against the treatment they have received from the federal government.
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occurred in 1973. Known as the Battle of Wounded Knee II, the leader of AIM and 

nearly 300 supporters began a 70-day standoff with authorities in Wounded Knee, 

South Dakota, the site of the first battle with General Custer in 1890. While the event 

drew a great deal of media attention, it had little effect on the federal government’s 

policy on Native Americans.  13     

 Government Involvement in Indian Affairs 
 In recent years, many of the policies instituted by the Bureau of Indian Affairs have 

been designed with the idea that the federal government should be less involved in 

Indian life. In an attempt to relinquish control over Indian affairs, the federal govern-

ment formed the    Indian Claims Commission    (ICC) in 1946 to handle land disputes. 

Before 1946, Native Americans could not bring any land claim against the federal 

government without a special act of Congress. Although not an official U.S. court, 

the ICC operates somewhat like one in that lawyers present evidence for both sides. 

If the commission agrees with the tribe, it then determines the value of the land at 

the time it was illegally seized. This is of critical importance since the value of the 

land at the time of loss could be pennies an acre. Payments are then decreased by 

what are called    setoffs    ,  which are deductions from the money due equal to the cost 

of federal services provided to the tribe. It is not unusual to have a case decided in 

favor of the tribe only to have its settlements exceeded by the setoffs.  14   In other 

words, while the tribes may have won a moral and legal victory by having a case 

decided in their favor and being entitled to compensation, the costs of using govern-

ment services often left tribes in a deficit because the value of the land was not 

calculated at current market value. 

    More recently, but particularly in the 1980s, which is recognized as a decade 

of progress in Indian law, Native Americans have increasingly succeeded in winning 

their lawsuits. The U.S. Supreme Court ruled on nearly 80 cases between the 1960s 

and 1980s, most of which have been decided in favor of the tribes and have reas-

serted such basic principles as tribes as separate governments. The 1990s were 

heralded as a time of new tribal sophistication, where tribal courts were increasing 

in quantity and in political standing, spawned perhaps by the economic wealth of 

some tribes due to casino gambling.  15      Tribal courts    are courts of jurisdiction 

designed to allow tribes the authority to hear and decide cases relating to life on the 

reservation without interference of traditional U.S. courts.    

  � Native Americans Today  
 We must again emphasize the diversity of Native Americans. Besides the variety of 

tribal heritages, there is a distinction between Native Americans who live on and off 

reservations, as well as between tribal members who live in small towns and in cen-

tral cities, and between those living on the West Coast and the East Coast. Native 

American life has generally shifted from several hundred reservations to small towns 

and big cities. Life in these places is quite different, but there are enough similarities 

to draw a few broad conclusions about the status of Native Americans in the United 

States today. Let’s look at a couple of dimensions. 

mcn79948_ch06_126-146.indd Page 130  6/28/08  4:46:40 AM usermcn79948_ch06_126-146.indd Page 130  6/28/08  4:46:40 AM user /Volumes/202/MHSF047/MHSF047-06/Volumes/202/MHSF047/MHSF047-06



 Chapter 6  Native Americans and the Criminal Justice System 131

    The 2000 Census indicates there were 4.1 million American Indians, or 1.5% of 

281 million people, living in the United States. Problems emerge, however, when the 

categories are examined. In 2000 the Census Bureau implemented a new method for 

collecting data on race and ethnicity. Respondents were given the option of selecting 

one race to indicate their identity or selecting a number of categories. Thus, a look at the 

American Indian and Alaska Native category shows that 2.5 million listed only one race 

and 1.6 million listed American Indian in combination with one or more other races.  16   

    In terms of identifying with a particular tribe, with 43% of Native Americans 

living on reservations, the Cherokee, followed by the Navajo and Sioux, are the larg-

est tribes today. The increase in population size over the past 20 years is primarily 

due to a greater willingness of Native Americans to claim their heritage, either by 

moving back to reservations or by simply claiming their heritage within an official 

survey. The reasons for the increased size of the population may be several, but some 

experts contend that it is based on the growth of the casino gambling industry.  17    

 Employment and Income 
 By the U.S. standard of living, Native Americans are quite poor. In an absolute sense of 

dollars earned or quality of housing, they are no worse off now than in the past. 

However, when making comparisons between minority groups and the larger society, 

most experts use a relative standard, not an absolute one. In other words, poverty is not 

defined by the percentage of people who have no food, clothing, or housing. Poverty is 

determined by a standard that is relative to some larger group. In a relative sense, Native 

Americans are far behind on all standards of income and occupational status when 

compared to Whites. In the 1980s, for example, according to the U.S. Census, Native 

American families were three times more likely than Whites to live below the federal 

poverty line and much less likely to have anyone in the family working full-time. 

    More recently, when Congress passed the Personal Responsibility Work 

Reconciliation Act in 1997, now more commonly known as welfare reform, a major 

part of the act focused on chronic poverty, which many Native Americans experi-

ence. For example, in South Dakota, where American Indians make up 7% of the 

population, they account for over half of the welfare recipients. As the time limits 

stipulated by welfare reform become a reality for these families, one can only imag-

ine what their lives will be like. As part of welfare reform legislation, recipients are 

mandated to find and keep jobs; however, for many Native Americans, particularly 

those living in rural areas or on reservations, employment opportunities are few.  18   

    According to the Bureau of Indian Affairs, at least half of the reservation 

population lives below the federal poverty line, surviving on welfare checks, food 

stamps, and Medicaid. In 1990 the Indian Health Service, a division of the Public 

Health Service, reported that 43% of Indian children under 5 years old lived in 

 poverty. In 1995 more than 20% of Native American reservation households had 

annual incomes below $5,000, compared with 6% for the overall U.S. population. 

Only 8% of reservation households had annual incomes greater than $35,000, com-

pared with 18% for the overall U.S. population. These general trends have continued 

in the new millennium. According to the U.S. Census Bureau, in 2005 the median 

household income for Native Americans was $32,866, compared with a median 

household income of $43,318 for the overall U.S. population.  19      
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     People living on reservations also have the highest rates of unemployment in 

the United States—up to 70% or higher on some reservations in 2006. Some of the 

most commonly cited reasons for high unemployment among Native Americans are 

lack of education, discrimination, and the scarcity of jobs and industry on and near 

reservations. In fact, many American Indians move to cities in search of better 

schooling, improved housing, and higher-paying jobs. While urban areas provide 

better opportunities for some Native Americans as evidenced by the lower unem-

ployment rates for those who live in cities compared to those on reservations, mov-

ing to cities often entails other costs. Native Americans in cities do not always 

improve their standard of living because housing, food, clothing, and health care are 

more expensive in urban areas.  20     

 Casino Gambling 
 One area that has served as a respite for some tribal members has been the increase 

of gambling casinos on reservations. For many tribes, commercial gambling is the 

only viable source of employment and revenue. Under the 1988 Gaming Regulatory 

Act, states must negotiate gambling agreements with reservations and cannot pro-

hibit any gambling already allowed under state law. In 2001, 201 tribes in over 21 

states were operating a variety of gambling operations, such as blackjack, roulette 

tables, sports betting, slot machines, and high-stakes bingo. The booming gambling 

industry netted almost $11 billion in 2000 and $22 billion in 2006. This is overshad-

owed, however, by the fact that about two-thirds of the tribes have no casinos or 

other gambling ventures.  21   

Despite the perception of wealth stemming from casino gambling, many Native Americans 

live in poverty.
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    A few tribes have had staggering success, such as the 493 members of the 

Connecticut Mashantucket Pequot Indians, whose Foxwoods Resort Casino  provides 

generous benefits to anyone who can establish that he or she is at least one-sixteenth 

Pequot. In fact, the impact of the Pequot casino extends far beyond individual tribal 

members. The casino is now one of the largest taxpayers in Connecticut and also one 

of its largest employers.  22   The tribe has also donated money to a variety of charities 

and paid for many improvements in the state’s infrastructure, such as roads leading 

to the casino, and it has been indirectly responsible for a host of ancillary industries 

surrounding the area. 

    In other states, Native American casinos have contributed money to create 

childcare programs, housing, roads, scholarships, health clinics, and water systems 

for Native Americans. Revenues also fund tribal law enforcement, firefighting, and 

other services. Another example of the success of some Native American casinos 

was witnessed in 2006, when the Seminole Tribe in Florida announced the purchase 

of the Hard Rock Café franchise for $965 million.  23   

        While the success of casinos owned by Native Americans seems readily 

apparent, the National Indian Gaming Association states that the tribes that make 

substantial profits from gambling amount to less than 1% of the total Native 

I N S U L T S ,  M A S C O T S ,  A N D  N A T I V E 
A M E R I C A N S  I N  S P O R T S

There is little question that racism affects all 

aspects of American society. On one hand, 

Americans seem willing to avoid the use of deroga-

tory terms because they evoke such a strong and 

offensive reaction on the part of the targeted group. 

Americans have also become more sensitive to racial 

slights in sports and advertising. Depictions of 

African Americans and Hispanics that, in the past, 

seemed funny or entertaining are now no longer 

used. For example, no one today would even con-

sider naming a sports team the Frito Banditos or the 

Little Black Sambos. Nor would any team consider 

using these characters as mascots.

 However, the same sensitivity seems lacking for 

Native Americans. Many colleges and universities as 

well as professional sports teams frequently use 

Native American terms and depictions. This is particu-

larly true in professional baseball and football. 

Examples include the Cleveland Indians and the 

Atlanta Braves, who are famous for their tomahawk 

chop to rally the team. Professional football uses 

Native American logos for the Kansas City Chiefs and 

the Washington Redskins.

 It would be unconceivable to purposely insult the 

racial and religious values of African Americans, 

Hispanics, or women. However, according to the 

National Coalition on Racism in Sports and Media, 

very little progress has been made to educate teams, 

fans, coaches, and the general public about the offen-

sive nature Native American logos and mascots pres-

ent. The public has historically been conditioned by 

the sports industry, educational institutions, and the 

media to trivialize indigenous culture as common and 

harmless entertainment. These groups somehow fail to 

recognize that using Native American names and 

depictions to identify teams, particularly caricatures, 

shows a lack of respect for the history of Native 

Americans and diminishes the importance of certain 

social positions, such as the tribal leader or “chief.”

 Apparently this inconsistency is being noticed as at 

least six universities have stopped using Native American 

logos and/or mascots for the university athletic program, 

including the University of Illinois. Perhaps Americans 

are realizing that the historical insensitivity toward 

Native Americans has to stop and that they should be 

treated like other minority groups in this country.
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American population. The more typical picture is of moderately successful 

gambling operations associated with tribes whose social and economic needs are 

overwhelming. In fact, only an estimated 25% of the jobs from the gaming industry 

are held by Native Americans.  24   

    The main criticism of Indian casinos is the concern that organized crime will 

infiltrate the industry and that casinos will become a magnet for other criminal 

activities. While only limited research exists on a direct relationship between Indian 

gaming and criminal activity on reservations, there is some evidence that shows a 

relationship between Indian gaming and organized crime.  25   

    Allegations of corruption, money laundering, and loan-sharking have been 

made against various tribes. For example, Asian-based organized crime has been 

linked to loan-sharking and other forms of exploitation of Asian customers at the 

Mohegan Sun and Foxwoods Casinos in Connecticut.  26   An added problem, critics 

point out, is that Indian casinos are self-regulated and the supervision offered by the 

National Indian Gaming Commission, the Internal Revenue Service, and other regu-

latory agencies is limited due to funding and jurisdictional issues.  27   Despite these 

claims, no definitive evidence exists of a connection between Indian gaming and 

organized crime.  28   

    What is significant about the research linking Native American gaming and 

crime on reservations relates to the delay between the startup of a tribally owned 

casino and a large increase in crime and gambling in counties near an Indian 

casino.  29   Property crimes, such as auto theft and larceny, increase by about 10% four 

or more years after a casino opens in a given county. The explanation for this trend 

is likely found in the increased number of people living and working near the casino. 

Trends in auto theft and larceny are likely related to the idea that casinos induce 

Casinos have had a signifi cant impact in several Native American communities.
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gambling problems, and people with such an addiction turn to crime to support their 

habit.  30   Gangs and delinquency can also be linked to casino gambling because par-

ents work long hours, leaving their children unsupervised. While neglect of children 

by parents is a phenomenon that existed long before casinos were built, recent 

research suggests that the relationship between the two is a cause for concern.  31     

 Educational Achievement 
 As it has been with many other aspects of Native Americans’ lives, education has 

been under the control of the federal and state governments. Unfortunately, the 

lack of understanding of the social, cultural, political, and economic differences 

between Native Americans and other groups has resulted in poor management of 

Native American children’s educational experiences. Part of the problem has been 

lack of government funding of Indian education programs. Additionally, there are 

few Native American teachers, and curriculum decisions do not take into account 

the unique position of Native American students. U.S. educational policies appear 

to reflect the insistence that Native Americans should assimilate and ignore the 

celebration of their heritage. It is not surprising that Native American students 

have the highest dropout rate of any racial or ethnic group—36% in 1990 and 

51% in 2000.  32   

    According to a 2004 report by the Urban Institute, nationally, high school 

graduation rates are low for all students. Only an estimated 68% of those who enter 

ninth grade will graduate four years later with a regular diploma. However, these 

rates are substantially lower for most minority groups, especially for males. While 

Native Americans have graduation rates that are comparable to those for African 

American and Hispanic/Latino students, all hovering around 50%, the percentage for 

males drops to about 45% (43% for African Americans, 47% for Native Americans, 

and 48% for Hispanics/Latinos).  33   

    The problems associated with the educational achievement of Native 

Americans extend beyond elementary and high school. College graduation rates 

for Native Americans are also low. In 1995 Native American students accounted 

for less than 1% of all students in higher education. The majority of these students 

attended two-year rather than four-year institutions. The graduation rate for Native 

Americans was only 37% in 1995, the lowest among major ethnic minority groups. 

In 2001 the graduation rate was 51%. The reason for the increase is not known, but 

it may have to do with revenues generated from casinos, subsequent generations 

of Native Americans who value education as a means of social mobility, or some 

other factor. 

    In response to this problem, federal legislation was enacted to create institu-

tions that recognize the importance of Native American culture. In 1968 the Navajo 

Nation created the first tribally controlled college, now called Diné College, in 

Tsaile, Arizona. It is a four-year institution. Other tribal colleges quickly developed. 

Most of these began as two-year institutions and have open admissions policies. In 

2001 most tribal colleges were fully accredited. In 2005, according to the State 

Department, 75% of American Indians and Alaska Natives aged 25 and older had at 

least a high school diploma while the percentage who held at least a bachelor’s 

degree was 14%.  34     
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 Health Care 
 From the beginning of their interactions with Whites, Native Americans have been 

susceptible to disease and illness. In the early part of the 20th century, there were a 

number of epidemics, particularly tuberculosis, that killed thousands of American 

Indians. By the end of the century, the health of Native Americans had improved due 

to a higher standard of living and an increase in immunizations. 

    While physical diseases such as measles and diphtheria were brought under 

control, social problems have continued to grip this population. Alcoholism, domestic 

violence, and mental disorders have plagued Native Americans, particularly in the 

1980s and 1990s.  35    For instance, in the late 1980s, the Indian Health Service reported 

that the number of deaths of Native Americans due to alcoholism was four times 

greater than what was reported for the general population. Additionally, suicide rates 

among Native Americans were 77% higher than the national average. More recently, 

diabetes and HIV have become prominent issues for Native Americans. In the mid-

1990s, the Indian Health Service reported that Native Americans were about three 

times more likely to be diagnosed with diabetes than Whites. 

 Health care is provided by the Indian Health Service, but not all of its facilities 

meet the health care needs of Native Americans. Moreover, not all reservations or 

communities have medical clinics or hospitals, and the ones that exist are often small 

with outdated equipment.  36   Part of the problem stems from a lack of funding. 

Because of poor salaries and inadequate equipment, there is a shortage of doctors, 

nurses, and pharmacists in reservation clinics, which affects the quality and continu-

ity of health care for Native Americans. According to the Indian Health Service, 

there are 74 doctors for every 100,000 Native Americans in the United States, com-

pared to 242 per 100,000 in the general population.  37      

  �  Native Americans and the Criminal 
Justice System  

 In the 2000 Census, people who identified themselves as American Indians were 

asked to report their principal tribe. American Indians belong to approximately 562 

federally recognized tribes. About 79% of American Indians who reported a single 

race reported a specific tribe. Among those who reported American Indian with 

more than one race, over two-thirds specified a tribal affiliation. The ten largest 

Native American tribes accounted for nearly half of the 2.5 million respondents. 

Of those who identified with one tribal nation, over 20% reported belonging to the 

Cherokee or Navajo tribes.  38   

    An important element of tribal self-government is jurisdiction over incidents 

that take place on reservations. For instance, there are currently separate laws gov-

erning the prosecution of Native American and non–Native American offenders for 

crimes that take place on reservations. Another area of concern involves the lack of 

attention paid to the victimization of Native Americans. As the data show, the rate of 

violent crime against Native Americans is substantially higher than the rates against 

other minority groups. A third area of concern relates to the type and frequency of 

crimes committed by Native Americans. Clearly, crime appears to have become a 

consistent feature of social life for Native Americans.  
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 Crime Rates 
 There is substantially less information regarding Native Americans and crime 

compared to African Americans and Hispanics. In a report issued by the U.S. 

Department of Justice in 1997, the homicide rate for Native American males was 

almost three times higher than the rate for White males. Between 1992 and 1996, 

while the rest of the country was experiencing a decline in violent crime, the Native 

American population witnessed a dramatic increase. According to the  Uniform 
Crime Reports,  the annual average violent crime rate among Native Americans was 

twice as high as that for Blacks (50 per 1,000 persons), 2.5 times higher than that 

for Whites (41 per 1,000 persons), and 4.5 times higher than that for Asians (22 per 

1,000 persons).  39   

    According to the National Criminal Justice Association, for people between 

the ages of 12 and 24, the rate of Indians murdered in 2005 directly paralleled the 

rates of Whites and Asians but was well below the rate of Blacks.  40   One study found 

that in Montana, the homicide rate on reservations was twice that of New Orleans, 

one of the most violent cities in the country.  41   

    In 2004, according to the  Sourcebook of Criminal Justice Statistics,  American 

Indians and Alaska Natives committed 131,539 of the estimated 10,021,050 crimes. 

Of the crimes committed by Native Americans, assaults (12,229), liquor law viola-

tions (11,634), larcenies (10,976), and public drunkenness (8,739) were the most 

common.  42   Clearly all of these crimes relate to alcohol, which will be discussed in a 

section later in the chapter. 

    During that time, gang activity in Native American communities was similar 

to the level of violence perpetuated by many street gangs across the country. While 

the motivations for engaging in violence are different, with urban street gangs influ-

enced more by economic opportunities and profit, concepts like status, recognition, 

and a sense of belonging are common features among Native American gangs.  43     

 Victimization 
 According to information collected by the Bureau of Justice Statistics (BJS), American 

Indians are likely to experience violent crimes at more than twice the rate of all other 

U.S. residents. The BJS reported that between 1992 and 1996 the average annual rate 

of violent victimizations among Indians (including Alaska Natives and Aleuts) was 

124 per 1,000 residents aged 12 years and older, compared to 61 violent victimizations 

per 1,000 Blacks, 49 per 1,000 Whites, and 29 per 1,000 Asians. These rates are all the 

more significant because there are only about 2.3 million Native American residents 

of the United States, which represents just less than 1% of the total population.  44   

    More recently, a BJS report on Native American crime between 1992 and 

2002 found that the violent crime rate in every age group below 35 was signifi-

cantly higher for Native Americans than it was for the general U.S. population. The 

report also found that among Native Americans aged 25 to 34, the rate of violent 

crime victimization was more than 2.5 times the rate for all persons the same age. 

Rates of violent victimization for both males and females were higher for Native 

Americans than for all races. Further, the rate of violent victimization among 

Native American women was more than double the rate among all women.  45   Unlike 

most crimes, where there is a relationship between the victim and the offender, 
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strangers committed most of the robberies (71%) against Native Americans. This 

group was also more likely to be a victim of assault and rape by a stranger rather 

than an intimate partner or family member. 

    In 2004, in all age groups, Native Americans had higher rates of violent vic-

timization than other minority groups. The rate was highest for Native Americans 

aged 18 to 24, at 155 per 1,000 people, compared to the highest rate in the 12 to 17 

age group for all races (94 per 1,000). Among the elderly, Native Americans 55 and 

older had a violent crime rate that was three times that for all races (22 per 1,000 

compared to 8 per 1,000).  
46

   

    As previously mentioned, in terms of the race of the offender and the relation-

ship with the victim, Native Americans who were victims of violent crime were 

more likely to have been victimized by a stranger than an intimate partner. Strangers 

committed 42% of the violent crimes against Native Americans from 1992 to 2001, 

while an acquaintance committed about one-third of all violence against Native 

Americans. Only about 20% of the victimizations of Native Americans came as a 

result of a relationship between the victim and the offender.  47   

    Crime against Native Americans tends to be interracial, whereas victimization 

against other races tends to be intraracial. Nearly 88% of the victimizations against 

Native Americans were committed by White or African American offenders. Victims 

stated that Asians and other Native Americans were responsible for only 13% of 

violent acts. National Crime Victimization Survey data show that Native Americans 

accounted for an average of about 1.3% of all violent victimizations in 2004. 

    While it was mentioned that alcohol plays an integral role in the life of Native 

Americans, this also translates into criminal activity. Not only is the arrest rate 

among Native Americans higher for driving under the influence (479 per 100,000 

compared to 332 per 100,000 for all members of the population), arrests for liquor 

law violations were about four times higher among Native Americans than the rest 

of the population (405 per 100,000 compared to 143 per 100,000). 

    The problems relating to criminal behavior by Native Americans are not 

episodic; rather, they reflect the chronic condition many members of this population 

experience. For example, the recidivism rate of Native Americans was similar to the 

rates of all offenders, whether for a new arrest, conviction, or sentence to prison. An 

estimated 60% of Native Americans are arrested for a new crime, a felony, or a seri-

ous misdemeanor within three years of their release from state prison. Related to this 

is the fact that over a third of Native Americans released from prison are returned to 

prison due to a parole or probation violation.  48     

 Native Americans in the Federal System 
 Generally speaking, Section 1153 of the U.S. Title 18 Federal Code gives jurisdic-

tion to federal courts over American Indians who commit crimes within the limits of 

any Indian reservation regardless of whether or not the victim was an American 

Indian. The U.S. Attorney’s Office is the agency responsible for investigating crimes 

and prosecuting non–Native American offenders for crimes occurring on American 

Indian reservations. In 2000, of the estimated 6,000 suspects investigated for violent 

offenses, about 25%, or approximately 1,525 offenses, took place on reservations. 

As an illustration of the greater incidence of violence on reservations, consider that 
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nationally, or off reservations, the percentage of suspects investigated for violent 

offenses was approximately 5%. In contrast, the percentage of suspects investigated 

for violent crimes on reservations was about 75%. The data suggest that a substantial 

amount of violent crime occurs on reservations, more so than in other places.  49   

    Moreover, it appears that the level of violence on reservations is increasing. 

According to the Bureau of Justice Statistics, the number of federal charges filed 

against Native Americans for violent crimes on reservations increased 27% from 

1997 to 2000. The tendency for Native Americans to be convicted and sentenced to 

prison for violent episodes is evident in the prison population. According to the 

Federal Bureau of Prisons, in 2001 almost 3% of all offenders entering federal prison 

were American Indians. Further, Native Americans represented about 16% of all 

violent offenders entering federal prison in 2001, a figure that had remained rela-

tively constant since 1996. Over half of American Indians entering federal prison 

were serving a sentence for a violent crime compared to 4% of White offenders, 13% 

of African American offenders, and 5% of Asian offenders.  50   

    As mentioned earlier, the prison experience does not seem to deter Native 

Americans from engaging in further criminal activity. According to the Bureau of 

Justice Statistics, an estimated 60% of Native American offenders are arrested for a 

new crime, and more than half of Native Americans released from prison in 1994 

were back in prison because they violated a condition of their release, such as failing 

a drug test or failing to meet with their parole officer.  51   

    Despite this tendency for violence, capital punishment does not seem to play 

a significant role in the lives of Native Americans. Out of the total 7,254 persons 

sentenced to death from 1973 to 2002, only 60 were American Indian. Between 1977 

and 2002, a total of 8,290 persons were executed, 8 of whom were American Indian. 

This represented about 1% of the total number of those executed.  52     

 The Role of Alcohol in Native American Crime 
 Alcohol use among Native Americans is not a recent development. Historically its 

use was limited to ceremonies and religious rituals.  53   Some tribes, for example, 

believed that drunkenness brought a purification of one’s mind and heart that would 

also produce rain for crops.  54   However, the impact of alcohol abuse among Native 

Americans can be seen in physical diseases. One study found that alcoholism kills 

Native Americans at a rate five times higher than the rates for other Americans. The 

rate is ten times higher for those between the ages of 25 and 35.  55   The relationship 

between alcohol consumption and violence is particularly noteworthy among Native 

Americans. Crimes such as rape, homicide, and suicide occur with a much higher 

frequency among this segment of the population than they do among other segments. 

Alcohol is also involved in 75% of all fatal accidents, a rate three times higher than 

that for non–Native Americans.  56   

    Unfortunately, there is no single explanation for alcohol abuse among Native 

Americans. One of the most prevalent theories is that it is due to the loss of their cul-

ture. That is, in an attempt to deal with the psychological problems relating to being 

isolated by society and unable to achieve their goals, many Native Americans use 

alcohol to relieve feelings of anxiety and depression. The living conditions for many 

Native Americans also contribute to the need for self-medication through alcohol. 
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    On the other hand, there are experts who contend that Native Americans do not 

live in a cultural vacuum. That is, every culture undergoes changes and even though 

Native Americans might have lost their culture over generations of time, it could also 

be the case that as they assimilate and move to cities, their identification with 

American culture can ease the stress they are experiencing because they have some 

type of cultural mooring.  
57

   This school of thought argues that alcohol abuse is more 

a function of poor choices than a way to cope with the loss of one’s culture. 

    According to some researchers, the government’s response to alcohol abuse 

among Native Americans has been minimal despite the physical and social risks 

related to it. The government often criminalizes the behavior that comes as a result 

of alcohol abuse, such as homelessness, public intoxication, and liquor law viola-

tions.  58   Unfortunately, the solution then becomes arresting and incarcerating people 

for these symptomatic behaviors instead of addressing the larger issue of alcoholism 

and its causes.   

 Questioning the Relationship Between Native Americans 
and Crime Statistics 
 A number of researchers question the official statistics regarding Native American 

crime. In fact, some go so far as to question whether Native Americans are actually 

overrepresented in the crime data. One group of scholars is critical of a widely cited 

1999 report published by the Bureau of Justice Statistics (BJS) entitled  American Indians 
and Crime.  This report contends that American Indians over the age of 12 are twice as 

likely to be victims of violent crime than are members of all other racial and ethnic 

categories combined. Critics of this report contend that the actual rates of arrest for 

violence among American Indian youth are the same as those for White youth and that 

the rates of American Indians arrested for murder has remained constant for the past 

20 years. Further, one must consider that American Indian victims of violent crime are 

most likely attacked by non-Indian offenders—which makes the prosecution of crimes 

against American Indians difficult, especially if the crimes occurred on Indian land. 

Finally, critics of the BJS report argue that the highest rates of violence occur in urban 

settings, not on reservations. Nevertheless, the perception that Native Americans 

 perpetuate a higher proportion of crime is a common assertion in the media.  59   

    Some experts even believe that federal surveys may not be the most effective 

tool to measure crime among Native Americans on reservations due to a host of 

logistical and methodological problems. For instance, the number of crimes known 

among Native Americans and the size of the population on the reservation used to 

calculate arrest rates can produce exaggerated crime estimates.  60   This can easily 

create the impression that crime is more common, and a more serious problem, on 

reservations than in other places. 

    In an attempt to remedy the methodological problems stemming from using 

aggregated data, particularly with small populations, an in-depth analysis of a 

decade of arrest data for one tribe on one reservation was conducted by a team of 

researchers. The findings showed that rates of violent and nonviolent juvenile crime 

were far below the estimates in the BJS report. They also showed that juvenile crime 

in this community, as in many communities across the country, was the result of a 

small group of repeat offenders.  61     
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 Native Americans and the Police 
 Perhaps the most fascinating, and complicated, issue surrounding Native Americans 

relates to the jurisdiction and composition of tribal courts. When Congress passed 

Public Law 280 (PL 280) in 1953, criminal and civil jurisdiction over tribal lands 

was transferred to local governments. This gave local law enforcement the authority 

over Indian communities. In places where PL 280 did not apply, either the Bureau 

of Indian Affairs or the tribal councils were to provide law enforcement officers.  62   

    These varying jurisdictional boundaries present problems related to the pros-

ecution of offenders depending on whether or not the offender is a Native American, 

whether the crime took place on or outside Indian land, and whether local law 

enforcement, tribal councils, or the Bureau of Indian Affairs has authority over that 

particular area. Problems emerge, for example, when a non–Native American com-

mits a crime on Indian land. In this situation, a criminal act normally prosecuted 

by state and local governments is considered an Indian issue, rendering no criminal 

charges against the offender. When a Native American commits a crime on Indian 

land and is convicted by tribal courts, the   Indian Civil Rights Act of 1968   usually 

applies, which means tribal criminal sentences can last no more than one year in 

custody and can impose no more than a $5,000 fine, regardless of the crime.  63   

Clearly, both sets of circumstances are not in the interest of justice nor do they send 

the appropriate message about accountability of offenders’ behavior. 

    While the burden of proof differs between tribal courts and U.S. courts, 

there is also the problem of law enforcement. According to the  Uniform Crime 
Reports,  in 2005 in non-Indian communities with populations under 10,000 

people, the ratio of police officers to people was 2.9 to 1,000. In Native American 

communities, the ratio was 1.3 officers to 1,000 people. This was true despite the 

fact that there are higher crime rates in Native American communities. In more 

remote areas, the ratio was 1 officer to 1,000 people. The Bureau of Indian 

Affairs, the federal government’s presence on tribal lands, consisted of only 1,600 

officers, responsible for 56 million acres of tribal land.  64   Clearly the general 

problems in law enforcement are found among tribal police officers, such as low 

pay, poor equipment, and a heavy burden of responsibility. However, these prob-

lems are particularly acute in places that already have low police representation. 

According to a recent report by the Bureau of Justice Statistics, among all Native 

American tribes, there were 171 law enforcement agencies and 2,303 full-time 

sworn officers. The largest of these agencies, the Navajo Nation Department of 

Law Enforcement in Arizona, has 321 full-time sworn personnel and is respon-

sible for 22,174 square miles of reservation land. This translates into 1 officer per 

100 square miles. Further, about 88% of the tribally operated law enforcement 

agencies participate in some form of crime prevention, and about 25% of these 

agencies operate one or more jails.  65   

    The problems relating to policing were addressed to some degree in 1995 with 

the establishment of the    Office of Tribal Justice    ,  a division of the Department of 

Justice, to serve as a liaison between the tribes and the federal government. The 

Office of Tribal Justice has attempted to coordinate policies, promote funding oppor-

tunities to improve the quality of policing on reservations, and build better relation-

ships with the tribes. In addition, the Office of Community Oriented Policing 

Services has attempted to make inroads into the problems relating to violent crime 
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and quality-of-life issues on reservations. The FBI has also dedicated resources to 

reducing the violent crime rate on reservations as well as attempting to close legal 

loopholes that allow some violent offenders to avoid prosecution. Finally, better 

training is being offered to tribal police officers. For instance, Bureau of Indian 

Affairs officers attend the Police Academy in Artesia, New Mexico, which provides 

identical training to what is offered at the Federal Law Enforcement Training Center 

in Atlanta, Georgia.  
66

     

 Native Americans and the Courts 
 There are also differences in philosophy between tribal courts and American 

criminal courts. Over the past 200 years, the federal government has established a 

pattern of taking over the jurisdiction of an increasing number of crimes commit-

ted by Native Americans, removing them from tribal authority, and giving itself 

the power to punish offenders. This contradicts the parameters of treatises signed 

by the federal government giving Native tribes the right to have their own separate 

system of justice.  67   

    As mentioned earlier, in 1953 Congress passed Public Law 280, without tribal 

consent, which offered states the opportunity to assume jurisdiction over reserva-

tions within their borders. PL 280 law stipulates that law enforcement for Native 

reservations is typically handled by state police and county or state courts rather than 

through the tribe. This law has created concern that courts are treating Native people 

and Whites unequally.  68   

    As sovereign entities, Native tribes have the right to organize and maintain 

their own laws and law enforcement agencies; however, not every tribe in the United 

States has the funding for its own tribal court or police system. In states without 

these, law enforcement can fall instead to the state police or U.S. Marshals Office. 

Even tribes that have police forces may have jurisdiction only over crimes commit-

ted by and against Native people in the community. Native communities that have a 

tribal court may have jurisdiction only over certain types of cases, such as misde-

meanors committed in the community, while state and federal courts will have juris-

diction over other crimes.  69   

    Some experts argue that since federal laws are generally harsher than state 

laws, and because Native reservations are considered federal jurisdiction, most 

offenders who commit crimes on reservations face harsher sentences simply as a 

result of where they live. The importance of this trend is that Native Americans are 

disproportionately imprisoned. This is most evident in places like Montana, where 

16% of prisoners are American Indians even though they constitute just 6% of the 

state’s population. In North Dakota, American Indians are only 5% of the state’s total 

population but are 19% of the prison population.  70   

Summary
 This chapter examined the history of Native Americans in this country as well as 

the ways in which they become involved in the criminal justice system. The position 

of Native Americans is unique in that while they are supposed to have a separate 

system of justice to address problems relating to crime, increasingly, the federal 
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government is encroaching upon tribal authority to handle a variety of tasks. 

Historically, the United States seemed to have a sense of entitlement when it came 

to taking land that belonged to Native Americans. Social progress was seen as more 

important than preserving the heritage and authority of Native Americans. Even 

when treaties were signed that stipulated the rights and privileges of Native 

Americans, Whites ignored the agreements and used force when Native Americans 

refused to capitulate. More recently, the federal government created the Bureau of 

Indian Affairs to regulate most of the aspects of life on and off the reservation. 

Other agencies, such as the Department of Health and Human Services, the Public 

Health Service, and the Indian Health Service, all attempt to address the many 

issues surrounding Native Americans. 

  While Native Americans have made an effort to assimilate, their experiences 

have resulted in a number of social problems. Many Native Americans still lag behind 

Whites economically and educationally. Their high school dropout rate is high, and 

compared to other minority groups, fewer Native Americans graduate from college and 

even fewer have professional careers. Moreover, a large percentage of Native 

Americans live at or below the federal poverty line. Native Americans also suffer from 

a variety of health problems, including tuberculosis, alcoholism, and mental illness. 

  Many of the limitations and problems faced by Native Americans result in a 

significant involvement with the criminal justice system, either as victims or as 

offenders. Thus, while this does not involve a large segment of the population, like 

their African American and Hispanic counterparts, Native Americans are 

overrepresented in the crime statistics. As was mentioned, jurisdictional problems 

confuse the issues of justice. Other issues, for instance, the issue of responsibility for 

investigating crimes and the apprehension of suspects, continue to be debated: The 

federal government intends to retain control over reservations while tribal councils 

want to be able to exercise their own authority in the administration of justice.          

�    You Make the Call 
Native American Inmate Rituals 

  Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do.  

 Imagine you are the cultural diversity officer with the Federal Bureau of Prisons. Part of 

your responsibilities center around ensuring that correctional institutions remain sensitive 

to the cultural and religious needs of inmates. You receive a complaint from a Native American 

inmate in a federal correctional institution who states that his religious beliefs are being 

denied. This particular inmate, along with several other Native Americans in the institution, 

practice what is known as the Pipe Religion. Pipe Religion revolves around the use of the 

Sacred Pipe in seven specific rituals, in particular, the sweat lodge ceremony, which is the 

traditional way of cleansing body, mind, and spirit. By sweat and prayer, Native Americans 

cleanse their bodies of toxins and their minds of negativities, heighten their spirits, and come 

into a balanced relationship with themselves, the Earth, and everything that surrounds them. 
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  Although other correctional facilities provide a sweat lodge for Indian inmates, the pris-

oners in this facility are restricted as to when and how long the sweat lodges can be used. As 

a result, Sacred Pipe ceremonies, which normally span several days, cannot be performed. 

  Many correctional officials and other experts hold the position that freedom of religion 

is less important than the state’s interest in maintaining security and order within the prison.  

 Questions 
1.     How do you respond to the inmate’s complaint? Do you allow the religious practice, 

or do you argue that inmates lose some of their constitutional protections once they 

are convicted?   

2.   What liability does the institution bear if someone becomes ill or injured during the 

course of one of these rituals?  

3.   Should taxpayer money be used to allow inmates to practice their religion?  

4.    Are correctional officials as well as the public at greater physical risk by denying 

inmates the opportunity to practice their religion?     

    Key Terms 
  American Indian Movement (p. 129)    

  Battle at Little Big Horn (p. 127)    

  Battle of Wounded Knee (p. 127)    

  Bureau of Indian Affairs (p. 128)    

  Ghost Dance religion (p. 127)    

  Indian Claims Commission (p. 130)    

  Indian Removal Act of 1830 (p. 126)    

  Office of Tribal Justice (p. 141)    

  Red Power Movement (p. 129)    

  setoffs (p. 130)    

  Termination Act (p. 128)    

  tribal courts (p. 130)      

  Discussion Questions  
  1.    What role, if any, does casino gambling have on improving the lives of Native 

Americans? Is it really a solution to the problems relating to the poverty and 

unemployment that are characteristic of Native Americans?  

  2.    In the recent era of celebrating individual differences and cultures, why do you 

think the federal government has forced Native Americans to assimilate into 

mainstream American culture? What implications do you think this has on the 

preservation of Native American culture?  

  3.    Should there be a separate system of justice for Native American tribes or 

should the federal government retain authority to hear all cases? Should there 

be a distinction between crimes committed on reservations and crimes 

committed outside those areas?  

  4.    Do you think Native Americans should have their own educational system, such 

as tribal colleges? Why or why not?  

  5.    What obligation, if any, should the federal government have to improve the 

lives of Native Americans on reservations? Defend your position.    
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 Women have faced much adversity in their fight for equal rights with men. Toward 

this end, much progress has been made, yet much work remains. Regarding criminal 

justice, historically, females have been an afterthought, with a few “evil women” 

entering the system. The situation is much different today. An increasing number of 

females are entering the criminal justice system, in turn providing distinct challenges 

for the system and multiple hurdles for female offenders. 

  � The Fight for Rights  
 Females were largely taken for granted in the early part of U.S. history. The limited 

consideration of females is evidenced in their prohibition from voting, serving on 

juries, holding property, or making legal contracts. Further, the 1776 Declaration of 

Independence noted that all  men  are created equal, and the only reference to sex in 

the U.S. Constitution is in the    Nineteenth Amendment    ,  ratified by Congress in 

1920, which gave women the right to vote. Women were not considered persons 

protected by the Fourteenth Amendment to the Constitution, which provides equal 

protection of the law.  1   

    The advancement of females in relation to these and related restrictions is 

largely attributable to    feminist movements    ,  which generally promote the idea that 

males and females should be politically, socially, and economically equal. The 

beginning of the first feminist movement of the 19th century is traced to a conven-

tion in Seneca Falls, New York, in 1848, attended by roughly 300 women intent on 

achieving equal rights for women. The group’s focus was on property and suffrage. 

Attendees adopted a women-specific Declaration of Independence highlighting 

     Women and the Criminal 
Justice System  

  Chapter Objectives 

 After reading this chapter, you should be able to 

❖    Understand the differential treatment of males 
and females in the criminal justice system. 

❖    Recognize the differences between male and 
female criminality and victimization. 

❖    Understand how females have overcome some 
barriers, but continue to face others, 

with regard to being accepted as law 
enforcement officers. 

❖    Contrast the role of males and females with 
regard to courtroom practices. 

❖    Understand the particular challenges facing 
women under correctional supervision.    

C H A P T E R 7
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women’s concerns. In the end, their efforts went formally unrecognized.  2   However, 

their voices were heard, in turn, opening the doors for additional women’s rights 

movements and the ultimate advancement of female interests. 

    Other forms of activism in support of women’s rights emerged following the 

gathering in Seneca Falls. For instance, in 1916, a group of feminists, then known as 

suffragists, organized into the National Women’s Party and picketed the White 

House. This group of feminists consisted of two factions with differing goals. One 

faction sought reform of all institutions of society, while the other faction focused on 

winning the right for females to vote. The latter faction dominated the movement, 

and with passage of the 1920 Amendment, which gave women the right to vote, the 

group disintegrated.  3   

    Support for women’s rights reemerged in the 1960s and continues today. This 

movement has broad goals ranging from increasing employment opportunities for 

females to reducing the amount of violence against women. It is focused on meeting 

the needs of today’s women and continues to shape public policy as it relates to 

gender equality.  4   Women’s rights movements have paid off in terms of the advance-

ment of females.  Table 7.1  highlights the accomplishments of eight women who 

significantly impacted the criminal justice system. To be sure, many other women 

have impacted the development of the criminal justice system. The individuals listed 

in the table are among those who have made the most significant contributions.    

         Despite the progress, females continue to face discrimination and challenges 

involving the criminal justice system. Among the problems they currently face are 

increased levels of drug addiction, poverty, racism, and incarceration. These troubles 

are pronounced with regard to the marginalized females in society, including home-

less females, single mothers, and women below the federal poverty line.  5     

TABLE 7.1

 Infl uential Women in the History of U.S. Criminal Justice 
   Jane Addams  Her work improving social and living conditions for the poor was among

the contributions that earned her a Nobel Peace Prize in 1931.     

   Lola G. Baldwin  In 1908 she became one of the United States’ fi rst female policewomen.    

   Dorothea Dix  During the 19th century she was extremely infl uential in advocating 

humanitarian reform in American mental institutions, which ultimately reduced the 

burden on the criminal justice system.     

   Penny Harrington  In 1985 she became the fi rst woman in the United States to become 

chief of police in a large city when she was appointed to head the Portland Police Bureau.    

   Sandra Day O’Connor  In 1981 she began serving as the fi rst female associate justice 

of the Supreme Court of the United States.     

   Charlotte E. Ray  In 1872 she became the fi rst African American woman admitted to 

the bar in the United States.     

   Mary Weed  The fi rst woman administrator in U.S. corrections, she was the principal 

keeper of the Walnut Street Jail in 1793.     

   Alice Stebbins Wells  In 1910 she became one of the United States’ fi rst female police-

women.     
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  � Women as a Distinct Culture  
 In May 1992, John Gray published the best-selling book  Men Are from Mars, Women 
Are from Venus . In the book, Gray discusses the differences between males and 

females, suggesting that men and women are as distant as planets of the solar sys-

tem, and he offers advice regarding how the differences between males and females 

can be overcome. Whether one agrees with Gray’s assertions that there are substan-

tial differences between men and women is one’s own prerogative. However, it can-

not be denied that men and women are different in several ways, not only biologically 

but culturally, psychologically, and sociologically as well. 

    There is some debate regarding whether or not women’s culture is distinct 

from men’s culture. At the most basic level,    culture    involves the sharing of norms, 

language, beliefs, values, behaviors, and material objects. Thus, the question is 

asked, Do females differ from males with regard to culture? Researchers have iden-

tified differences between males and females with regard to each of these criteria, 

yet are the differences significant enough to warrant a women’s culture distinct 

from a men’s culture? We believe there indeed exists a distinct women’s culture; 

thus a chapter on females is included in this book. Nevertheless, we recognize the 

great number of similarities between males and females and appreciate the argu-

ments of those who suggest females are not culturally distinct from males. The 

deciding factor in our decision to include a chapter on females in this work was the 

distinct nature, treatment, and plight of females entering the criminal justice sys-

tem. In many ways, the females who enter the justice system are different from the 

males who do so. 

    Gender identity and roles have significant impacts on cultural differences. 

   Gender    is a master status as it cuts across all walks of life. It is a social characteris-

tic that varies from one social group to another and refers to femininity or masculin-

ity. We are all labeled either male or female and, with that label, come expectations 

of our behavior and images of what we are like. The labels often guide our behavior. 

Similar to gender is    sex    ,  which relates to the biological characteristics that distin-

guish males and females. You inherit your sex; you are socialized into your gender 

by the expectations and standards of the culture in which you live.  6   

    Females are considered a minority group in the United States despite there 

being more females than males in the population. How can this be? As mentioned 

earlier in this book, a minority group is a group of individuals who face discrimina-

tion based on members’ cultural or physical characteristics.  7   While progress has been 

made with regard to societal acceptance of women as equal to men, there remains a 

great deal of discrimination against females solely on the basis of gender. 

    The distinction between sex and gender generates debate regarding whether 

human behavior is mostly a product of biological or sociological influences. For 

instance, are females distinct from males in many ways due to biological factors, or 

are the differences attributable to the manner in which society treats both males and 

females? The issue of nature versus nurture is alive and well. 

    Aside from the obvious biological differences, females differ from males in a 

variety of ways. The psychological, biological, and sociological research literatures 

are filled with studies highlighting differences between males and females. 

Differences between males and females with regard to social factors are evident and 
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relevant to the study of crime and justice. For instance, along with education levels, 

a major predictor of poverty is the sex of the individual who heads the family. 

Females, compared to males, are more likely to be poor and most poor families are 

headed by a female.  Figure 7.1  depicts the income disparities for males and females.  8   

Divorce, births to single women, and the lower wages paid to females compared to 

males largely contribute to the increased level of poverty among females.  9   These 

factors ultimately contribute to increased incarceration rates. 

    The criminal justice system has been mixed in its approach to recognizing dis-

tinctions between male and female criminals and the different types of crimes they 

commit. For example, there exists a wealth of research suggesting that, compared to 

males, females are given preferential treatment by police, prosecutors, and judges. On 

the other hand, the lack of consideration of female needs in prison and the belief that 

what explains male crime also explains female crime suggest that criminal justice 

professionals and criminologists believe females are no different from males. 

    The continuously emerging field of feminist criminology has aptly changed 

society’s interpretation of differences between males and females regarding crimi-

nality. Too often, females are considered as only a control variable in criminological 

research.  10   While the consideration of male/female differences is appropriate, merely 

including females as a control variable says little of the distinct nature of female 

involvement in crime and criminal justice practices. The fields of criminology and 

criminal justice lag behind many other disciplines with regard to the acceptance of 

female scholarship as vital to these fields of study. While feminist scholarship has 

grown in the past three decades, much of the work has been marginalized and rele-

gated to specialty journals.  11   Females have been underrepresented in sociological 

and criminological journals dating back to 1895, with both male and female 

researchers more likely to focus on males than on females.  12     
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FIGURE 7.1 Female-to-Male Earnings Ratio and Median Earnings of Full-Time, 
Year-Round Workers 15 Years and Older by Sex, 1960 to 2005
 Note: The data points are placed at the midpoints of the respective years. Data on earnings of full-time, year-round 

workers are not readily available before 1960. 

 SOURCE: U.S. Census Bureau, Current Population Survey, 1961 to 2006 Annual Social and Economic Supplements. 
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  �  Female Arrestees and Victims  
 Females have historically been underrepresented in criminal behavior. Recent evi-

dence suggests increased female involvement in crime; however, males continue to 

be responsible for the bulk of criminal behavior. Data from the  Uniform Crime 
Reports  show that females constituted 23.8% of all arrests in 2005. There was a 

notable difference in arrest patterns with regard to violent crimes and property 

crimes. Specifically, females constituted 32% of arrests for property crime, yet only 

17.9% of arrests for violent crime.  13    

 Trends in Arrest Rates 
 Arrest trend data highlight the increased level of female involvement in crime and the 

criminal justice system. Nationwide, between 1996 and 2005, the number of males 

arrested decreased 7.6% compared to an increase of 7.4% in the number of females 

arrested. During the same time frame, the number of males arrested for violent crime 

fell 15.1%, yet the number of females arrested for violent crime rose 4.4%. The number 

of persons arrested for drug abuse violations notably increased for both males and 

females from 1996 through 2005: an increase of 21% for males and 41.7% for females.  14   

Again, despite the substantial increases in arrests of females, it remains that men con-

stitute the bulk of offenders and arrestees. Nevertheless, these findings must be consid-

ered in light of the fact that arrests do not necessarily explain criminal behavior. For 

instance, some researchers believe that despite 

increased arrests for females who commit violent 

crimes, the typical female offender has not become 

increasingly violent in recent history.  15   Arrests are 

largely influenced by police officer discretion, 

which certainly influences arrest statistics. 

        Increased female involvement in the crim-

inal justice system has not happened by chance. 

To be sure, there are several explanations why 

females are increasingly represented in arrest 

statistics, including

   •   less biased responses by criminal justice 

practitioners to criminal behavior;  

  •   changes in law enforcement practices 

targeting less serious offenses;  

  •   gender equality and more desire and 

opportunity to commit crime;  

  •   increased economic marginalization of 

women;  

  •   increased inner-city community 

disorganization;  

  •   expanded opportunities for female-type 

crimes, for instance, as they relate to 

increased consumerism;  Recent evidence suggests increased female involvement in crime.
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152 Part II Cultural Specifi cs in the Criminal Justice System

  •    changes in the criminal underworld, for instance, the reduced supply of 

male crime partners due to increased incarceration;  

  •    trends in drug dependency, with drug addiction encouraging income-

generating crime; and  

  •   crime prevention programs targeted primarily toward males.  16      

   Each of these items helps explain the rise in female involvement in the criminal 

justice system, and each is worthy of greater empirical evaluation to determine the 

extent to which it has impacted females and the criminal justice system.   

 Victimization 
 The distinction between males and females in the criminal justice system is obvious 

with regard to victimization statistics, as female victimization rates and characteristics 

generally differ from those of males. For instance, from 2002–2003 to 2004–2005, the 

rate of violent crimes against females decreased 11.7%, while the rate decreased only 

2.6% for males. In 2004–2005, females were less likely than males to be the victims of 

violent crime, as 17.6 females per 1,000 persons 12 and older were violently victimized, 

compared to 25.2 males per 1,000 persons. In 

2005, females were far more likely than males to 

be the victim of rape or sexual assault, yet much 

less likely to be the victim of robbery or any type 

of assault. Females were slightly more likely than 

males to be the victim of personal theft.  17   

   Females are notably more likely than 

males to be victimized by someone known to 

them rather than by a stranger.  Table 7.2  

depicts how females, more often than males, 

are violently victimized by a nonstranger. The 

increased likelihood of women being violently 

victimized during domestic abuse cases largely 

contributes to these findings. Absent from 

 Table 7.2  is a comparison of male and female 

victimization with regard to rape and sexual 

assault. Females are far more susceptible to sex 

offenses than are males. The small number of 

males who reported being raped or sexually 

assaulted in 2005 makes comparisons of rates 

invalid. However, an estimated 176,090 females 

were the victim of rape or sexual assault in 

2005, with almost three-quarters of the victims 

being familiar with the offender. Twenty-six 

percent of rapes or sexual assaults were com-

mitted by strangers.  18      Acquaintance rape    ,  
which involves an individual raping an acquain-

tance;    marital rape    ,  in which a man or woman 

rapes their spouse; and sexual abuse (including 

Females are more likely 

than males to be 

victimized by someone 

known to them rather 

than by a stranger.

Females are more likely 

than males to be 

victimized by someone 

known to them rather 

than by a stranger.
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children) are of particular concern to females, who are also especially vulnerable to 

specific types of violent crime, such as domestic violence and stalking.   

        Crime reporting practices, particularly with regard to violent crimes, are 

another area where males and females differ. Specifically, females were substantially 

more likely than males to report violent victimizations in 2005. Roughly 54% of 

violent acts committed against females were reported to police, compared to only 

about 42% of violent acts committed against males. Overall, only 47.4% of violent 

incidents were reported to police. With regard to reporting property crimes, there is 

very little difference among males (who reported 40% of the property crimes com-

mitted against them) and females (39%).  19      

  � Women and Policing  
 There is debate regarding who deserves the title of the first female police officer in 

the United States. Alice Stebbens Wells arguably became the United States’ first 

policewoman when she began her career with the LAPD in 1910. Others claim Lola 

Baldwin became the nation’s first policewoman following her 1908 appointment as 

an officer in Portland, Oregon. Regardless of who deserves the distinction, female 

involvement in policing prior to the time of Wells and Baldwin was restricted to roles 

as jailers and police matrons. By 1915 female police officers worked in 25 different 

U.S. cities, and in 1918 Ellen O’Grady became police commissioner of New York 

City.  20   The pioneering work of these and other female officers has paved the way for 

enhanced female involvement in policing, yet for several reasons, females remain 

very underrepresented in policing. Primary among the reasons for underrepresenta-

tion of females in policing is the nature of police work. It is likely that many females 

may not wish to work in policing. Females and other minorities have historically 

been underrepresented on police forces, although proactive efforts by police depart-

ments have increased the representation of both groups. 

TABLE 7.2 

Victim and Offender Relationship, 2005

 Violent Crime Robbery Aggravated Assault Simple Assault

Male Victims
 Nonstranger 43% 23% 42% 48%

 Stranger 54 74 54 49

 Unknown   3   3   4   3*

Female Victims 
 Nonstranger 64% 50% 62% 66%

 Stranger 34 48 37 33

 Unknown   2   3*   1   1

* Percentages do not total 100% due to rounding.

Source: U.S. Department of Justice, Bureau of Justice Statistics. Criminal Victimization, 2005.
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    Increased representation among the ranks of law enforcement has not over-

whelmingly led to females assuming positions among the top ranks of law enforce-

ment agencies. Only about 200, or roughly 1%, of police chiefs and sheriffs in the 

United States are female.  21   Obviously, some cities have been more proactive than 

others in promoting females to the top ranks of law enforcement and other positions. 

For example, in 2004 San Francisco Mayor Gavin Newsom appointed women to the 

top positions in the city’s fire and police departments. 

    Females have made great progress in policing since the    Civil Rights Act of 
1964    ,  which prohibited discrimination in hiring on the basis of color, race, sex, reli-

gion, or national origin, and the    Equal Employment Opportunity Act of 1972    ,  
when protections of women and other minorities were extended to local governments. 

Women have moved beyond primarily assuming administrative assignments and 

other matron-like duties to increasingly engaging in traditional police officer prac-

tices. Nevertheless, much work remains. Females remain underrepresented in all 

ranks of policing, constituting only 11.6% of the 673,146 local law enforcement offi-

cers as of October 2005. Higher percentages of female officers are generally found in 

larger departments than in small, rural departments. Females are more likely to hold 

non-officer law enforcement positions (i.e., as civilians) than officer positions.  22    

 Policewomen 
 Despite the misperception of some members of the general public and some male 

police officers that females are unsuited for the difficulties associated with police 

work, females have much to offer police work. For instance, the research literature 

in policing suggests females, compared to males, tend to use less force and thus 

face fewer complaints of excessive force; have better communications skills; are 

better able to address situations involving violence against women; and could 

change the climate of policing to reduce the number of claims regarding sexual 

harassment and sex discrimination.  23   

    Policewomen have often faced difficulty overcoming the barriers associated 

with being accepted as “legitimate” police officers. For instance, some male officers 

(and some officers’ wives) perceive that females may not provide adequate backup 

during dangerous encounters. Some officers believe policewomen often are unwill-

ing or unable to provide the appropriate level of enforcement when needed.  24   The 

police culture, which emphasizes masculinity and toughness, provides a notable 

obstacle for females wishing to be accepted among the ranks. Women officers are 

perceived by some in policing and the general society to lack the physical and emo-

tional strength to tackle the rigors of police work.  25   Females are sometimes required 

to “prove” themselves and mitigate traditional stereotypes early in their careers by 

using force in the presence of male officers.  26   Research examining officer use of 

force in St. Petersburg, Florida, and Indianapolis, Indiana, suggests that, compared 

to male officers, female officers were not reluctant to use physical force, and few 

differences were found with regard to the extent to which officers used verbal and 

physical violence and the reasons for doing so.  27   Some barriers females have had to 

overcome in being accepted as police officers are

   •    stereotypes, for instance, that females are not strong enough for police work;  

  •   discrimination in the hiring process;  
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  •   sexual harassment;  

  •   social isolation;  

  •    a double standard in performance evaluations, as females feel they must 

outperform their male counterparts;  

  •   receiving less desirable assignments;  

  •   limited opportunities for promotion; and;  

  •   lack of family-friendly policies such as those pertaining to child care.  28      

    Female officers from racial/ethnic minority groups sometimes face a sense of 

   double jeopardy    ,  for instance, when their race and gender pose particular chal-

lenges not faced by many other officers.  29   Hostility, separation, intimidation, and 

implicit and explicit discriminatory behaviors of male officers contribute 

to the underrepresentation of African American female officers on many forces.  30   

Double jeopardy is not restricted to African American females in policing, 

as female officers from other minority groups face similar challenges. For instance, 

researchers found that lesbian police officers in a large municipal police department 

faced a notable sense of social exclusion and overt sexist and anti-gay behavior from 

coworkers. Lesbian officers in a small department sensed that their greatest barriers 

were attributable to their gender rather than their sexual orientation.  31   

    The misperception that females are less effective police officers than males 

hampers females’ efforts to become more ingrained in policing. Very few individuals 

in society would seek to work in an area where their colleagues and customers or 

clients are skeptical of their abilities to perform the job. The term “misperception” 

is used as it is well documented that females perform as well as, or better than, males 

in particular aspects of policing. To be sure, there are aspects of policing that are 

better suited to males. For instance, males are generally better suited to wrestle 

offenders given the likelihood of male officers having more muscle mass than 

females. Yet, wrestling offenders is a small, albeit important, aspect of the job. The 

inability of females to physically interact with offenders on par with males is tem-

pered by the fact that some male offenders won’t engage in physical contact with 

females, and female officers are better able than male officers to verbally, as opposed 

to physically, quell a confrontational situation. 

     Interaction with the Police 
 It is well established in the criminology literature that males commit the bulk of 

crime in society. Accordingly, it is expected that males would more often be in con-

tact with the police. In 2005 an estimated 39.2 million males had contact with police, 

compared to 32 million females. Only 17.2% of females 16 and older in the United 

States had contact with the police, compared to 21.1% of males. Also, males were 

more likely than females to have multiple contacts with the police.  32   

    Most police–citizen encounters occur while officers are on patrol. Patrol is 

considered the backbone of policing. Among other functions, patrol enables offi-

cers to respond quickly to calls, promotes positive police–community relations, 

deters would-be offenders, and helps control crime through traffic stops. Although 

there were roughly the same number of males and females in the driving popula-

tion in 2005, male drivers were notably more likely than females to be stopped by 
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police (10.8% compared to 6.8%). During these stops, punitive actions were more 

likely to be taken against males than females. Females were more likely than 

males to be issued a written warning and/or given a verbal warning; males were 

more likely to be arrested, ticketed, and/or searched. Males were also more likely 

than females to have force used against them by police.  34   These numbers do not 

prove differential treatment of males and females, as one must consider the actions 

and behaviors of the motorists stopped by, and individuals in contact with, the 

police. Nevertheless, the numbers do suggest that interactions between police and 

motorists differ based on gender.    

  � Females and the Courts  
 Discretion is inherent in the criminal justice system, and it is perhaps most obvious 

in the legal arena, where critical decisions are often made. The decisions to file 

charges, grant pretrial release (including the nature of the release), engage in plea 

bargaining, convict or acquit, and impose a punitive or soft sentence are among the 

most critical decisions made by courtroom personnel. To be sure, consideration of 

race and ethnicity influences some decisions. For instance, the    “double bind”    faced 

by minority females in the criminal justice system, based on their status as female 

and minority, dictates that courts ought to make concerted efforts to release female 

T H E  I N T E R N A T I O N A L 
A S S O C I A T I O N  O F  W O M E N  P O L I C E

In 1915 the International Policewomen’s Association 

was established to support the advancement of 

females in policing. The group reorganized and 

changed its name to the International Association of 

Women Police (IAWP) in 1956. Among other contri-

butions to supporting women’s involvement in polic-

ing, the IAWP annually hosts a five-day forum for 

researchers and practitioners from around the world to 

share their views and disseminate information on 

females in policing. Currently, the IAWP has over 

2,400 members from more than 45 different coun-

tries.

 The IAWP, like other professional associations 

that promote the advancement of females in policing, 

offers its members educational, networking, and men-

toring opportunities. Further, the IAWP seeks to 

enhance the prestige and professionalism of police-

women, to encourage officers to learn new things 

about themselves and their career, and to provide a 

sense of belonging for the officers. Primary among the 

goals of the IAWP is to promote fairness and equity in 

workplaces and to encourage a work environment that 

is free of harassment and discrimination.33

 The adoption of an international component of a 

professional policewomen’s association demonstrates 

the awareness of the need to promote cross-national 

interaction in policing, particularly with regard to 

females. Understanding the challenges faced by female 

officers in other countries, and the responses to those 

challenges, provides numerous benefits to policing in 

general, including officer mentoring; and strengthen-

ing, uniting, and raising the profile of women in 

criminal justice internationally. Along these lines, the 

existence of the IAWP and other professional associa-

tions designated for policewomen (such as the National 

Association of Women Law Enforcement Executives, 

the National Center for Women & Policing, and vari-

ous state- and regional-level groups) provides invalu-

able support for female officers and demonstrates the 

significant advancement of females in policing.
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minority defendants on their own recognizance since they often have low incomes 

and are unable to post bail.  35   If bail is required, it should be reasonable given that 

many minority females who enter the criminal justice system are single parents and 

detention would have secondary effects on their children.  36   Similarly, poor minori-

ties entering our courts also face “double marginality.”  37   Such a situation increases 

the difficulties associated with, among other things, obtaining competent representa-

tion and/or securing release from detention. 

    Gender-based decisions are notably obvious in the legal arena, as evidenced in 

the criminal justice research literature and our discussion of females and the courts. 

We focus on several critical areas of gender differences as they exist in the courts. 

Specifically, we examine decision making and gender as it relates to sentencing and 

the imposition of capital punishment, and the nature and challenges of females who 

work in the courtroom. 

      Sentencing 
 Historically, female offenders generally received more lenient sentences than their 

male counterparts. The difference was more pronounced with regard to less serious 

crimes, as more serious, violent crimes decreased the likelihood of differential 

treatment. Some research suggests there is no gender neutrality in the sentencing 

process, as females face much lower odds than males of being incarcerated. Female 

offenders are sometimes viewed as less culpable, less likely to reoffend, and more 

amenable to rehabilitation than male offenders, and sentenced accordingly.  38   There 

is debate, however, regarding whether or not females continue to receive preferen-

tial treatment in the courts, and whether or not paternalism or chivalry on behalf of 

Females are becoming increasingly involved in all aspects of the courts.
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criminal justice officials persists. In light of increasing numbers of females entering 

the criminal justice system, some researchers suggest females are no longer treated 

differently from males. 

    It appears that with regard to judicial decision making and sentencing deci-

sions, judges consider both legally relevant and legally irrelevant factors when 

sentencing females, yet only legally relevant factors when sentencing males.  39   

Judges typically consider legally relevant factors such as dangerousness, blame-

worthiness, and social costs in their sentencing decisions, with the consideration 

of social costs most often benefiting female defendants. With respect to legally 

irrelevant factors, judges are more likely to take child care into consideration in 

processing females convicted of less serious crimes.  40   For example, judges would 

be less punitive toward mothers arrested for a misdemeanor than toward their male 

counterparts.    Sentencing guidelines    ,  designed to provide consistency and parity 

in sentencing decisions, are seemingly undermined by judges who deviate from 

the sentencing schedule while treating females more leniently than males.  41   

Nevertheless, sentencing guidelines have largely contributed to the increased rate 

of female incarceration.   

 Capital Punishment and Females 
 In 1998 Karla Faye Tucker generated worldwide attention. Tucker, a born-again 

Christian, was scheduled for execution in Texas. Prior to the execution, Waly 

Bacre Ndiaye (of the United Nations Commission on Summary and Arbitrary 

Executions), Pope John Paul II, Italian Prime Minister Romano Prodi, conserva-

tive American political figure Newt Gingrich, and Christian evangelist Pat 

Robertson offered support of Tucker, who had been convicted of committing mur-

der with a pickaxe. Why the controversy, given that Texas executes many offend-

ers? For starters, Tucker was to be the first female executed in Texas since the Civil 

War. To be sure, other females in Texas committed offenses worthy of capital pun-

ishment between the Civil War and 1998. Karla Faye Tucker was executed on 

February 3, 1998. 

    It is suggested that receiving the death penalty (i.e., capital punishment) is 

akin to a crapshoot which is dependent upon a variety of variables. Judicial discre-

tion, jury makeup, and the state in which the capital offense was committed largely 

contribute to one’s likelihood of being executed. Needless to say, capital punish-

ment remains one of the more controversial issues in society. The small number of 

females executed or facing execution in relation to the number of males adds to 

the controversy. 

    Males undoubtedly commit more violent crime and more capital offenses than 

females. Thus, it is not surprising that 59 men and only 1 female were executed in 

2005. It is expected that more females will be executed in the near future as females 

become increasingly involved in committing crimes. In 2005 there were 52 women 

under the sentence of death, an increase from the 47 facing death in 1995. Most of 

the women on death row as of year-end 2005 were being held in five states: 

California (14 female inmates on death row), Texas (9), Pennsylvania (5), North 

Carolina (4), and Alabama (3).  42   Much of the controversy surrounding the execution 

of females has subsided.   
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 Female Courtroom Personnel 
 Courtroom personnel have traditionally consisted of White males, although recent 

trends suggest an increase in the numbers of women assuming law-related careers as 

public defenders, prosecutors, and judges.  43   For instance, the percentage of female 

lawyers increased from 23% in 1994 to 29.1% in 2003. Between 1994 and 2002, 

increases were noted with regard to the percentage of law school entrants who were 

female; women in tenured positions at law schools; women partners in major law 

firms; and women in the federal judiciary.  44   Further, females constitute between one-

third and one-half of all law school students and over 10% of judges in U.S. courts.  45   

An increasing number of females have assumed positions as federal judges begin-

ning with Jimmy Carter’s presidency, with females constituting 18% of former 

president Bill Clinton’s nominations to the federal judiciary.  46   Nevertheless, females 

remain underrepresented as practitioners in the legal system. 

    The problem is enhanced for minority females, who face the double bind of 

being female and a minority group member. For instance, in 2004 only 17% of law 

partners were female and only 4% were of color. Compared to White male attorneys, 

women attorneys of color felt excluded from informal and formal networking oppor-

tunities, were more likely to believe they met with clients only when their gender or 

race would be advantageous to the firm, and more often felt their accomplishments 

didn’t receive due consideration.  47   

    Unfortunately, women of all races who have “broken the barrier” and entered 

the inside world of working within the courts continue to face particular challenges 

such as limited advancement opportunities due to stereotyping of females and lack 

of access to the male socialization process.  48   Gender bias is primary among the 

concerns addressed by the women’s rights movement, and it is certainly evident in 

our courts as the U.S. legal system is by no means exempt from claims of gender 

bias. Since the early 1980s, task forces have been created in 36 states to investigate 

gender bias in the legal system. Such bias can come in the form of decision making 

based on stereotypes regarding gender—for instance, in believing that domestic 

violence is a private matter that should be addressed at home. Gender bias also 

comes in the form of comments and actions toward individuals based on gender. 

Referring to female attorneys by their first names and making sexist remarks or 

telling sexist jokes fall in this category and were common among the claims 

addressed by the task forces. Bias based on gender is also evident in claims that 

females face more difficulty than males in being hired and promoted, and that they 

are paid less than their male counterparts.  49   

    The increased number of females working in the legal arena may or may not 

lead to changes in our courtrooms. The possibility and/or extent of these changes is 

open to debate. For example, gender differences may result in differential treatment 

of those entering our courts. There is also the possibility that any differences due to 

gender would be tempered by the background of the females entering the courts and 

the socialization process found in our courts. Put simply, there is uncertainty regard-

ing if and how biological (i.e., differences due to gender) or sociological factors 

(e.g., the influences of law school and working directly within the court system) will 

influence future courtroom practices in light of the increasing number of females 

working in our courts. 

mcn79948_ch07_147-172.indd Page 159  6/28/08  4:48:40 AM usermcn79948_ch07_147-172.indd Page 159  6/28/08  4:48:40 AM user /Volumes/202/MHSF047/MHSF047-07/Volumes/202/MHSF047/MHSF047-07



160 Part II Cultural Specifi cs in the Criminal Justice System

    Of particular interest with regard to the increased number of females working 

within our courts are the changing practices associated with judicial discretion. 

Speculation and assumptions regarding the behaviors of female judges tend to sug-

gest that female judges are less punitive than male judges, although more likely 

than male judges to act harsher toward sex offenses and to impose sentences. There 

is also the belief that male judges are more paternalistic (i.e., they assume the role 

of a father-figure) than female judges toward female defendants. However, limited 

empirical research has examined the on-the-job differences between male and 

female judges. To address the lack of research in the area, social scientists Darrell 

Steffensmeier and Chris Hebert examined the sentencing practices of male and 

female judges and found both similarities and differences in the sentencing prac-

tices of males and females on the bench. Particularly, they found that female judges 

were somewhat more punitive and more considerate of defendant characteristics 

(specifically, race, sex, and age) and prior record than male judges. They also found 

that female judges were more punitive than male judges when sentencing repeat 

Black offenders, both males and females.  50      

  � Females and Corrections  
 As the arrest and conviction rates of females increase, it follows that a greater 

percentage of women will be under correctional supervision. The increased pres-

ence of females in correctional facilities and under community corrections pro-

vides particular challenges to correctional staff and administration. Females under 

correctional supervision have special needs distinct from those of male offenders. 

Female prisons and jail administrators must continue to consider the special needs 

of female inmates and ensure that the goals of the correctional agency or institu-

tion are met. Too often in corrections, it is believed that simply applying male-

based correctional practices to female inmates will suffice. This approach is 

limited at best. 

    The increased number of incarcerated females has encouraged corrections 

officials to adjust to a series of issues and concerns as they relate to females. For 

instance, many female inmates have children they must care for while incarcerated. 

Traditional correctional practices and procedures are not well suited to address the 

special needs of females. Addressing, at least in part, the challenges posed by an 

increasingly female correctional population has changed the face of corrections. At 

the very least it has forced correctional agencies to consider ways to best adapt to 

the changing demographics of the prison population.  

 Female Incarceration 
 The United States began experiencing a dramatic increase in its incarceration rate in 

the early 1980s. Increased incarceration of both males and females has impacted 

females in several ways. For example, the high cost of building prisons takes 

resources away from the social services from which females often benefit, and which 

female professionals often offer. In turn, there are fewer professional employment 

opportunities for women.  51   
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    One of the more notable developments in society pertains to the increased 

number of females incarcerated in U.S. prisons and jails. Although many more males 

are incarcerated than females, the percentage of incarcerated females is increasing at 

a higher rate than that of males. Three competing hypotheses are offered to explain 

the increased rate of female incarceration: the demise of chivalry, or the paternalistic 

treatment of women; women as becoming increasingly “evil”; and the equal treat-

ment of females.  52   Contemporary researchers generally support the equal treatment 

of females by the criminal justice system as the primary cause of their increased rate 

of incarceration.  53   

    Primary among the reasons for the increased presence of females in the 

criminal justice system are the substantial impact the war on drugs has had on 

females and the merging of society’s move to become tough on crime with a back-

lash against women’s equality.  54   Other factors influencing the increased number of 

females being incarcerated include

   •   increased poverty of women;  

  •   income inequality;  

  •    selective enforcement of drug crimes disproportionately targeting minority 

groups and the poor;  

  •    an overall more punitive societal and criminal justice system approach to crime;  

  •   increased use of sentencing guidelines and less use of judicial discretion;  

  •   increased drug use and addiction among women;  

  •    a political switch to the right in which criminal behavior is believed to be 

caused by evil self-will; and  

  •   racism, sexism, homophobia, and class bias.  55      

    With regard to prison statistics, men, at mid-year 2006, were roughly 14 times 

more likely than females to be incarcerated. However, between 2000 and 2006, the 

female prison population grew an average of 3.3%, compared to an average increase 

of 2.0% in the male prison population. Females comprised 7.2% of the total prison 

population at mid-year 2006, compared to 6.1% at year-end 2000.  56   

    With regard to race and gender, minority females are more likely than White 

females to be incarcerated. There were more White women than Black or Hispanic 

women incarcerated at mid-year 2006; however, the rate of incarceration for 

Hispanic women (152 per 100,000) and Black women (358) was higher than it was 

for White women (94).  57   This discrepancy is largely attributable to the war on drugs, 

which has been very influential in that increasing numbers of minority women are 

being incarcerated for drug crimes. The war has had a particular influence on Black 

and Latina women. Along these lines, women of color are more often the mothers of 

dependent children, and economically marginalized and disadvantaged. The 

increased level of female incarceration has heavily impacted Black and Latina 

women in that they are unable to earn a living and care for their children.  58     

 Women in Jail 
 With a relatively transient population, jails offer more limited treatment opportuni-

ties and services than prisons. This problem has been compounded by the increasing 

number of females incarcerated. From mid-2005 to mid-2006, the number of adult 
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females placed in jail increased 4.9% compared to 2.2% for adult males. Similarly, 

from 2000 to 2006, the number of females placed in local jails increased by 40% 

compared to 22% for adult males.  59   

    Jails have been forced to adapt to a changing inmate population. While several 

areas of policy and procedure in jails remain constant regardless of inmate gender 

(e.g., searches, housing, and transportation), special accommodations are needed for 

females. Inmate mental and physical well-being is of concern, as is the need to con-

sider that many female inmates are single parents who must consider the well-being 

of their children. These considerations are by no means restricted to jails, as female 

prison inmates face these and other struggles. 

    Jails need to consider several issues as related to the increasing involvement of 

females in the criminal justice system. Particularly, females generally have a more 

difficult time than males raising money for pretrial release, and may not receive 

proper medical and mental health attention, as jails have traditionally been structured 

toward serving male inmates. Also of concern to female inmates are visiting hours 

with their children, appropriate jail-issued clothing, hygiene supplies, recreational 

activities, work training programs, and inmate worker positions.  60   

    These concerns have not always been addressed. The government has continu-

ously failed to meet the special needs of women and provide adequate medical care. 

Many of these issues also apply to females in prison; however, these concerns are 

more likely to be addressed in prison than in jails given that those in prison stay for 

longer periods of time and the problems may be more noticeable in prison. 

Unfortunately, females in jail have been referred to as an “afterthought” that pose 

burdens on the staff.  61   Experienced jail staff who convey to new recruits the stereo-

type that women in jail are “difficult” perpetuate a culture of bias.  62   It is anticipated 

that jails will continue to address the particular needs of female inmates.   

 Women in Prison 
 Female prisoners were housed in institutions designed for males until the early 19th 

century. In some institutions, females and males were housed in separate sections. The 

initial step toward creating prisons specially designed for women didn’t occur until 

1835, when the Mount Pleasant, New York, Female Prison was attached to Sing Sing, a 

male prison. The 20th century brought about the incarceration of women exclusively in 

female prisons, which were less threatening and smaller than male prisons. Unfortunately, 

their small size resulted in a decreased number of facilities for the inmates.  63   

    Prisons contain inmates facing long-term stays (more than one year). 

Accordingly, the opportunity for inmates to receive specialized treatment and recog-

nition of gender differences is generally of greater consideration in prison than in 

jails. However, the burden is on prison officials to provide the specialized treatment 

and recognize and respond to the various gender differences.  

 The Social Structure of Female Prisons 
 One of the more notable differences between male and female prisons concerns 

the social world of prison life. The social structure of male prisons is largely built 

around the ideas of masculinity, manhood, and homophobia, while female prisons 

are more structured around kinship, open expression of affection, and family 
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structures.  64     Prison play-families    ,  in which inmates assume the roles of different 

family members, are more often found in female prisons than in male institutions, 

where such structural arrangements are frowned upon. Latina prisoners are par-

ticularly active in play-families given their likelihood of being from families with 

strong kinship ties outside of prison.  65     

 Maintaining Familial Ties 
 Concern for familial ties extends beyond the prison walls. Of particular concern 

regarding female prison inmates is care for their children. While female jail inmates 

must also contend with caring for their children while incarcerated, since prison 

stays are longer than the time spent in jail, family concerns are amplified among 

female prisoners. The social, psychological, and economic effects of an increasing 

number of children who have incarcerated parents will have significant societal 

impacts for years and generations to come.  66   More children are likely to encounter 

the incarceration of a father than a mother; however, since the mother is often the 

primary caregiver, children of female inmates are more likely than children of male 

inmates to suffer from problems associated with being separated from their parent.  67   

Pertinent among the factors influencing the ability of a child with an incarcerated 

mother to avoid involvement with the criminal justice system include the age of the 

child at the time of the mother’s incarceration, the child’s relationship with his or her 

caregiver at this time, the strength of the mother–child bond, the type of crime com-

mitted by the mother, and the length of the mother’s sentence.  68   

  The most recent data concerning incarcerated parents and their children came 

from the U.S. Bureau of Justice Statistics (BJS) in 2000. The report noted that in 1999 

most state (55%) and federal (63%) prisoners reported having a child under age 18. An 

estimated 336,300 U.S. households with minor children were affected by the resident 

parent being imprisoned. Roughly 22% of all minor children of incarcerated parents 

were under 5 years old. Females (65.3%) incarcerated in state prisons (where most 

inmates are held) were more likely than their male counterparts (54.7%) to have a child 

under age 18. Mothers (18.4%) in state prison were also more likely than fathers in 

state prison (8.5%) to have been homeless, living on the streets, or residing in a shelter 

in the year prior to their arrest. Between 1991 and 1999, the number of children with 

a parent in state or federal prison increased from 936,500 to 1,498,800.  69   

  The increasing number of parents, particularly mothers, who are incarcerated 

leads to two concerns: What becomes of the children upon incarceration of their 

parent(s), and how can prisons facilitate continued parental contact with their chil-

dren? Most inmates (80%) reported that their children were living with the child’s 

other parent. However, there is a notable difference between male and female 

inmates with regard to who assumes custody of their children while the parent is 

incarcerated. Particularly, 90% of male inmates in state prison reported that their 

children were in the care of the child’s mother, compared to 28% of mothers who 

reported their children were in the custody of their father. Female inmates in state 

prison most often reported that their children were in the care of the child’s grand-

parent (53%) or other relatives (26%).  70   The large number of incarcerated males 

leaves behind a greater percentage of troubled children living in single-parent fami-

lies with marginal economic resources. 

mcn79948_ch07_147-172.indd Page 163  6/28/08  4:48:41 AM usermcn79948_ch07_147-172.indd Page 163  6/28/08  4:48:41 AM user /Volumes/202/MHSF047/MHSF047-07/Volumes/202/MHSF047/MHSF047-07



164 Part II Cultural Specifi cs in the Criminal Justice System

  The aforementioned BJS report suggested that female inmates are more often 

in contact with their children than are male inmates. Unfortunately, a majority of 

male (57%) and female (54%) inmates in state prison report never having a personal 

visit with their children since their admission to prison. The lack of personal contact 

between incarcerated parents and their children could be largely explained by the 

finding that over 60% of parents in state prison were reportedly being incarcerated 

in institutions over 100 miles from their last place of residence.  71   

  Criminal justice officials concerned with promoting close contact between 

incarcerated parents and their children need to consider placement issues, with the 

goal of keeping parents as close as possible to their children while maintaining the 

goals of incarceration. Close family ties during incarceration are related to lower 

recidivism, improved mental health of inmates, enhanced unification of the family 

following release, and enhanced success on parole.  72   

  Avenues to address the negative impacts upon children of incarcerated parents 

include

   •   crisis nurseries to address acute trauma such as a parent’s incarceration;  

  •   crisis intervention counseling for children following the arrest of a parent;  

  •    therapeutic interventions to help children address the effects of disturbing 

situations and promote coping skills;  

  •    therapeutic visitation to reduce the likelihood of domestic violence upon the 

parents’ return home;  

  •    community-based mother–infant correctional programs to foster maternal 

bonding;  

  •    parent–child visitation programs to encourage positive interactions between 

child and incarcerated parent; and  

  •    children’s support groups, which help children confront the concerns they 

may face while having an incarcerated parent.  73        

 Cultural Concerns in Female Prisons 
 The varied cultural background of incarcerated females generates several issues 

of concern. Consideration of cultural concerns regarding Latina, African 

American, and Asian American female inmates is documented in the criminology 

and criminal justice literatures. Also, Native American females were identified as 

having several unmet needs while in prison, despite the fact that females and 

Native Americans are among the groups with the fastest-growing incarceration 

rates. Unfortunately, little is known about Native American female inmates. In 

response, Native American scholar Luana Ross studied the troubles faced by 

Native American women in a Montana prison, and noted how these inmates resist 

prison due to the lack of recognition or honoring of Native American culture in 

prison. Ross found that Native American female inmates lacked access to native 

spiritual leaders and culturally relevant betterment programs in prison. The desis-

tance of these women led to them receiving more punitive treatment in the 

facility.  74   To be sure, these and related cultural challenges exist not only within 

the institution Ross studied, but in many other correctional institutions as well. 

Further, cultural concerns are not restricted to Native American females, as other 

groups face a variety of challenges. 
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  Treatment, counseling, and other therapeutic approaches in correctional 

facilities have historically been designed and targeted toward male offenders. 

These need to be adapted to meet the needs of female offenders. Further, prison 

staff should be well versed in multicultural counseling awareness, training, and 

sensitivity as they pertain to females. Failure to recognize and address the special 

needs of females, in conjunction with a lack of concern for their well-being after 

their release from prison, contributes to the reincarceration of female (and other) 

offenders.  75   Females entering the criminal justice system are more likely than other 

women to have substance abuse problems, yet correctional institutions often lack 

adequate substance abuse treatment. In some cases, substance abuse counseling is 

offered absent additional treatment approaches such as group therapy, family coun-

seling, reunification programs, mental health assistance, and treatment for other 

ailments faced by female inmates.  76   Greater focus on issues such as violence 

against females, childhood sexual abuse, and caring for children while incarcerated 

is needed in today’s prisons.   

 Supervision in the Community 
 Our discussion of females under correctional supervision has centered primarily on 

institutional corrections. However, due to the increasing number of females being 

arrested and convicted, there are an increasing number of females under correctional 

supervision in the community. The increased presence of females in the criminal 

justice system is evident in the percentage of females on probation and parole. At 

year-end 2005, females constituted roughly one in four probationers. The percentage 

of females on probation increased from 21% in 1995 to 23% in 2005.  77   Further, the 

estimated 93,000 female parolees at year-end 2005 constituted about one in eight 

adults on parole. The percentage of females on parole increased from 10% to 12% 

of all parolees between 1995 and 2005.  78   

  Females face particular challenges and issues not only as offenders under com-

munity corrections but also as professionals supervising offenders in the community. 

Consider the particular challenges they face in supervising Hispanic males in the 

community. The emphasis on machismo in the Hispanic community may pose par-

ticular challenges for female probation officers. For example, it is suggested that 

female probation officers clearly identify their professional role in the relationship 

due to Hispanic males’ often basing their relationship with women according to 

roles.  79   Further, understanding cultural differences with regard to language can 

facilitate interactions with clients. Hispanics are typically more immediate in their 

vocal communications than other racial/ethnic groups, which may, inaccurately, 

sound intimidating to non-Hispanics. Interactions are enhanced if parole officers, 

especially female officers, are concise and to the point when communicating with 

Hispanic clients.  80   

        Women Working in Corrections 
 While not completely absent from correctional facilities, females working in 

prisons were historically restricted to clerical duties. This changed with Title VII 

of the Civil Rights Act of 1964, which prohibited sex discrimination by 
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 governments in hiring and promotion prac-

tices. Among many other accomplishments, 

this act enabled females to increasingly assume 

positions in correctional facilities. Currently, 

roughly 23% of correctional officers are 

women.  81    

 Early Obstacles 
 Females have had to overcome a series of 

obstacles to gain acceptance as correctional 

officers. They were notably underrepresented 

in the ranks of jail employees until the 1980s 

and 1990s.  82   Despite the increase in numbers, 

they have not been particularly well received 

as employees working in jails. Discrimination, 

harassment, and the belief that females are 

unable to fulfill the need for authoritativeness 

and occasional aggressiveness are but a few of 

the factors working against females employed 

in jails. Females have fared somewhat better 

in prisons. 

 The introduction of female staff mem-

bers into male prisons initially generated con-

troversy among inmates and (male) prison staff. 

Much of the controversy stemmed from the 

belief that female prison officers were not strong enough to guard male inmates 

and that they were more sympathetic to inmate causes than male officers.  83   

Further, some male officers believe that the long shifts and the need to put in over-

time as a correctional officer render females unsuitable as prison officers, primar-

ily because women are viewed as having to be accountable to family needs.  84   

Among other effects, the resentment faced by early female correctional officers 

limited women officers’ opportunities to learn from the social networks estab-

lished by experienced male officers.  85   These, and related concerns, subsided over 

time, yet corrections remains the most male-dominated, sex-segregated component 

of the criminal justice system.  86   

  When women first became correctional officers in prisons, inmates had 

their own set of concerns with regard to their presence on the staff. Some male 

prisoners were sensitive to having to use toilets and showers in plain view of 

female correctional officers. Sexual harassment of female officers also generated 

concern, as inmates (and male correctional officers) would have to learn and 

abide by the laws pertaining to sexual harassment.  87   Today, female and male 

prison officers are viewed by prisoners as similar with regard to arbitrariness, 

fairness, and empathy.  88   

  Historically, females were absent from the top-level of administration in 

prisons, but today more females are assuming positions as wardens of men’s (and 

Female correctional offi cers have had a diffi cult time gaining 

acceptance among their male counterparts.
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women’s) prisons.  89   Tekla Miller, who was appointed warden of the maximum-

security Huron Valley Men’s Facility in Michigan in 1985, documented the chal-

lenges she faced upon assuming the role.  90   Male prison staff, some of whom 

struggled with female employees in a male prison, viewed the appointment of 

Miller as warden with disdain. She was able to successfully overcome the opposi-

tion of the officers through remaining diplomatic and encouraging a team-oriented 

approach from her subordinates. In general, females have had success as wardens 

of male (and female) prisons.  91   However, the number of female wardens will 

remain low until females are more openly accepted among the ranks of correc-

tional officers—an important stepping-stone for one who wishes to become a 

warden. Females have had a much easier time being accepted among the ranks of 

probation and parole officers.   

 Females Working in Community Corrections 
 Probation emerged from the treatment model of corrections in the early part of the 

20th century and was led by White female probation officers who had a background 

in social services. Probation took a slight turn in focus during the late 1960s and 

early 1970s when the emphasis on rehabilitative services turned toward    reintegra-
tion    ,  or helping offenders adjust to society. In the 1980s and 1990s, the focus of 

probation would change again, this time adopting an emphasis on risk assessment 

and increased surveillance. The latter change has negatively impacted probation 

officer morale and involvement.  92   

  Through all of these changes, female probation officers have remained 

active in probation services. For several reasons, they have not faced the same 

level of rejection and harassment they face in law enforcement and, to a lesser 

degree, the legal arena. First, male probation and parole officers have not estab-

lished a culture that excludes females. Second, the historical need for profession-

ally trained social workers in probation and parole fares well for the acceptance 

of females. Third, probation has never truly been recognized as a male-dominated 

profession; thus, male officers often have little concern when working with 

female colleagues.  93   

  Increased diversification in correctional staff provides greater encourage-

ment for multicultural training. For instance, correctional agencies were forced to 

offer specialized training for prison officers upon the increased presence of 

females in male prisons. Issues such as sexual harassment, supervision of men in 

prison, and management strategies increasingly became part of correctional officer 

and administrator training programs.  94   Similar training concerns appeared as more 

racial and ethnic minorities joined the staffs of our prisons. There has been a 

notable increase in the overall number of African American females working in 

criminal justice, particularly in corrections. Among the reasons for the increase are 

civil rights legislation, welfare reform, national and local changes in public assis-

tance programs, and national movements promoting awareness and support for 

diversity and inclusion.  95         
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  Summary 
 Women may or may not be culturally distinct from males. Regardless of one’s view, 

females are distinct from males when it comes to crime and justice. As both 

practitioners and “participants” in the system, females face specific hurdles not often  

faced by their male counterparts, including, for instance, the difficulties of raising 

children due to irregular working hours (female employees in the system) or being 

caught up in the system (female inmates). 

  Criminal justice in the United States is undergoing significant changes that will 

impact generations to come. Prominent among the changes is the increased involvement 

of women in all aspects of our justice system. Females are increasingly assuming roles 

as police officers and police chiefs; attorneys and judges; probation, parole, and 

correctional officers and wardens; defendants, inmates, and clients. Responding to these 

changes has been, and continues to be, a work-in-progress that will hopefully result in 

benefits for all. As practitioners, females have much to offer the criminal justice system. 

The goal is to recognize and utilize the many benefits they have to offer. Equally 

important is the need to recognize and respond to the fact that male and female offenders 

differ and that accommodations for these differences should not be ignored. 

�     You Make the Call  
Female Correctional Officer   

Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do.   

As a female, you are a bit apprehensive about becoming a prison officer. Particularly, you 

wonder how the inmates will treat you. You know that tension exists between prison offi-

cers and prisoners, but you don’t expect tension from your colleagues. As you begin your 

career in corrections, several male officers make off-the-cuff comments about you being a 

female prison officer. One officer asks you why you want to do a “man’s job.” Not one to put 

up with such shortsightedness, you report their behavior to your supervisor. The supervisor 

notes that the officers are “testing” you, to see if you can handle the ridicule—to see if you 

are “one of them.” He says the comments will cease after you’ve been on the job for a 

while—“once you prove yourself.”

   Word gets out that you complained about the comments about you to the supervisor, and 

you begin to feel increasingly isolated among the prison officer ranks. The officers stop mak-

ing comments to your face, but they also stop speaking to you unless communication is abso-

lutely necessary. You can sense that the officers are making derogatory comments about you 

behind your back. Although you’re not a quitter, it becomes increasingly difficult for you to 

continue working in such an atmosphere.  

 Questions    

1.  Do you believe the situation would have improved if you had stood up for yourself 

and ridiculed the male officers in response?    

2.  Should the supervisor have reacted differently when you reported the male officers’ 

behavior?
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     3.   What steps, if any, can you take in this instance to improve your working 

conditions?    

4.  Was it appropriate for you to complain about the comments to your supervisor, or 

should you have simply brushed them off?     

   Key Terms 
  acquaintance rape (p. 152)    

  Civil Rights Act of 1964 (p. 154)    

  double bind (p. 156)    

  double jeopardy (p. 155)    

  Equal Employment Opportunity Act 

of 1972 (p. 154)    

  feminist movements (p. 147)    

  gender (p. 149)    

  marital rape (p. 152)    

  Nineteenth Amendment (p. 147)    

  prison play-families (p. 163)    

  reintegration (p. 167)    

  sentencing guidelines (p. 158)    

  sex (p. 149)     

   Discussion Questions  
  1.    Why have females become increasingly involved in the criminal justice system?  

  2.    What barriers do females face with regard to being accepted as police officers? 

What can be done to address these barriers?  

  3.    Discuss the differences between male and female courtroom personnel.  

  4.    What are the special needs of females who are under correctional supervision?  

  5.    What can prison officials do to reduce the problems children face when their 

parents are incarcerated?    
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C H A P T E R 8

   The Gay Community and the Criminal 
Justice System  

  Chapter Objectives 

 After reading this chapter, you should be able to 

   ❖ Describe the characteristics of the homosexual 
population in the United States. 

   ❖ Describe the history of the “Gay Power” 
movement in the United States. 

   ❖ Understand hate crimes and the nature of 
victimization for homosexuals. 

   ❖ Discuss the issues and challenges in the 
criminal justice system in dealing with 
homosexuals, including gay police 
officers, juror bias against gays, and 
homosexuality in prisons.  

    � Public Attitudes About Homosexuality  
 In recent years, one of the most controversial social issues relates to same-sex mar-

riage. In 2003, when a court in Massachusetts ruled that the state had no grounds to 

deny same-sex couples the right to marry, many states passed laws recognizing these 

types of unions. Initially, there was a great deal of discussion and controversy sur-

rounding same-sex marriage, fueled primarily by religious conservatives on one side 

and gay activists on the other. 

    Public opinion polls reveal that Americans are divided on the acceptance of 

homosexuality as an alternative lifestyle but seem to support the idea of same-sex 

marriages. A 2005 USA Today/CNN/Gallup Poll found that, when asked whether 

same-sex relations between consenting adults should be legal, 48% responded yes 

while 46% responded no. This represented an increase in the percentage of people 

who were opposed to same-sex relations between consenting adults from previous 

years. While Americans are not clear on the idea of gay relationships, they seem to 

be when it comes to same-sex marriage. Approximately 60% of people surveyed 

supported legal marriages for gay couples in 2005. 

    Experts note that some of the factors relating to the general tolerance toward gay 

couples in general and same-sex marriages in particular involve a U.S. Supreme Court 

case that struck down anti-sodomy laws ( Lawrence v. Texas,  539 U.S. 558; 2003). 

    Additionally, corporations have become more accepting of the homosexual 

lifestyle. For instance, Wal-Mart has recently expanded anti-discrimination protec-

tion to gay workers, and the Walt Disney Company recently changed its policy 

regarding the Fairy Tale Wedding program to include gay couples. Disney’s prior 

policy was that only couples with a valid marriage license could purchase the service, 
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which ranges from $8,000 to more than 

$45,000. Disney Parks and Resorts spokesman 

Donn Walker said, “We believe this change is 

consistent with Disney’s long-standing policy of 

welcoming every guest in an inclusive environ-

ment. We want everyone who comes to celebrate 

a special occasion at Disney to feel welcome 

and respected.”  1   Other corporations see the 

change in acceptability of same sex-marriage as 

a function of the growing visibility of gays in 

the media and politics and as cultural leaders.  2   

         While Americans might be willing to 

acknowledge homosexuals and same-sex mar-

riages in general, there appears to be a reluc-

tance to giving gay couples equal rights in all 

aspects of society. The 2005 USA Today/CNN/

Gallup Poll found that only 40% of those sur-

veyed thought that same-sex relationships 

should be treated the same as opposite-sex rela-

tionships. This represents the most opposition 

since the poll first asked the question in 2000.  3   

     Still another issue relating to homosexual-

ity is the position of the United States military. 

When President Bill Clinton signed the “Don’t 

ask, don’t tell” policy into law in 1993, he billed 

it as a compromise between basic principles of 

justice and claims of military necessity. The idea 

was to respect the privacy of gay soldiers while 

avoiding threats to military readiness that would 

emerge if the ban on gay soldiers was eliminated. The problems stemming from this 

policy were highlighted in 2007, when Marine Corps General Peter Pace, chairman 

of the Joint Chiefs of Staff, was interviewed by the  San Francisco Chronicle  newspa-

per. During the course of the interview, General Pace likened homosexual acts to 

adultery and said the military should not allow gays to serve in the armed forces. 

However, Pace did say he supported the policy that prohibits commanders from ask-

ing about a person’s sexual orientation, which became federal law in 1994.  4   A few 

days later, in response to the controversy, General Pace did not apologize for his 

remarks, but said he regretted that he offered his personal views and did not confine 

his comments to the Defense Department’s policy about gays in the military. 

    Many critics of the law argue that the “Don’t ask, don’t tell” policy is ineffec-

tive and an invasion of privacy and that it prohibits gay and lesbian soldiers from 

having any kind of romantic relationships in their private lives. Critics also contend 

the policy violates one of America’s most important values: that no person should be 

excluded from equal protection under the law because of the prejudice of others.  5   

The controversy surrounding the military’s policy on homosexuality as well as pub-

lic opinion on alternative lifestyles leaves little doubt that gays remain a minority 

group in this country. 

Disney has lent support to 

alternative lifestyles by 

allowing wedding 

ceremonies by same sex 

couples.
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    In this chapter we will focus on the ways in which homosexuality affects the 

criminal justice system. While homosexuals are sometimes victimized because of 

their lifestyle, also known as hate crimes, there are other dimensions of this phenom-

enon, such as the harassment and discrimination that many gay police officers face 

and homosexual behavior by inmates in prison.   

  � Defining Homosexuality  
 On one hand, defining homosexuality seems simple. Part of the difficulty in defining a 

topic like homosexuality, however, relates to the distinction between a person’s behav-

ior and the person’s identity. Teenagers, for example, might vandalize an abandoned 

piece of property but are normally obedient and considerate to others. Or they might 

experiment with drugs but are not drug abusers. This distinction between behavior and 

identity is found in the discussion of homosexuality. While people may engage in 

homosexual behavior, this does not mean they have taken on a homosexual identity. 

    The word    homosexual    first appeared in German in an 1869 political pamphlet 

by Karl Kertbeny intended to protest the inclusion of Prussian sodomy statutes in the 

German constitution. The term coincided with the discovery of an extensive network 

of gay males in European and North American cities. While it is not clear which 

came first, the discovery of men with same-sex attractions or the term to identify 

them, by the mid-20th century, the term was frequently used to identify this segment 

of the population. The term also became compared to  heterosexuality,  which initially 

was understood to be connected to a desire for sexual contact with both sexes. Over 

time, however,  homosexuality  came to mean a desire for sexual contact exclusively 

with members of the same sex.  6   

    The phrase    sexual orientation    is used to describe a sexual attraction toward 

people of the same sex, of the opposite sex, or of both sexes. The question of when 

someone is considered a heterosexual, homosexual, or bisexual is difficult to answer. 

Determining one’s sexual orientation is not simply a matter of observing one’s 

behavior because there is evidence that many heterosexuals have had homosexual 

encounters and vice versa. This runs counter to conventional wisdom: many people 

believe that if a person engages in homosexual activity, he or she must be a homo-

sexual. However, there is substantial evidence to suggest this is not the case.  7   For 

example, Alfred Kinsey’s controversial study in the late 1940s of American males 

and his study of American females in the 1950s found that 37% of the males and 

13% of females in his sample had had at least one homosexual encounter. However, 

when does a man who has had a sexual encounter with another man become classi-

fied as a homosexual? Determining sexual orientation is further complicated by the 

fact that research shows many people engage in sexual experimentation before con-

fining themselves to one type of sex partner. 

    An added complication relates to a person’s thoughts as well as behaviors. 

What if a person is a heterosexual but has sexual fantasies about a homosexual 

encounter? How does one label that person? Sigmund Freud, for example, argued 

that a person’s sexuality is determined by his or her thoughts and images when 

becoming sexually aroused. Thus, a man who has same-sex fantasies while having 

sex with his wife would be classified as a homosexual even though there is nothing 

in his behavior that would indicate homosexual tendencies. 
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    In determining sexual orientation, there is also the consideration of what one 

might call    situational homosexuality    :  instances in which homosexual behavior 

occurs between two persons who are otherwise heterosexuals. In this type of situa-

tion, homosexual behavior is contingent upon the environment in which people find 

themselves. Examples include prisons, ships at sea, monasteries and convents, and 

even boarding schools. Moreover, situational homosexuality consists of behavior 

that ranges from sexual experimentation, such as what might be found on a college 

campus, to prison rape. Even more complicated is the notion of    bisexuality    ,  in 

which the person is attracted to both sexes. Like homosexuality, this sexual orienta-

tion has been stigmatized, but by both heterosexuals and homosexuals, making 

bisexuals feel pressured to “choose” one sexual preference or the other. 

    The psychiatric literature on sexuality has several theories about why people 

become homosexuals. According to some experts, homosexuality is a regression to 

Freud’s oral stage of development, meaning that most families of homosexuals are 

characterized by an overprotective mother and an absent father or that homosexuals fear 

a dominant mother in the pre-Oedipal stage.  8   Other experts have suggested that homo-

sexuality may be an expression of nonsexual problems, such as a fear of adult respon-

sibility, or it may be triggered by various sexual experiences, such as an enjoyable 

homosexual encounter at an early age. Theories to explain lesbianism include memories 

of abusive relationships with men or disappointing heterosexual relationships.  9   

    There may also be cultural factors at work to explain homosexuality. The need 

to fit in may drive some people into a particular orientation when their preferences 

are for members of the same sex. Thus, it is not clear how one goes about choosing 

a sexual orientation. It may be that people choose heterosexuality because they are 

attracted to persons of the opposite sex, or it may be that they feel pressured to be 

“normal” even though their thoughts, fantasies, and attraction are toward people of 

the same sex. Others may choose a homosexual orientation because they feel the 

need to be honest with who they are and in what they believe. Still others may not 

be able to decide and choose bisexuality. 

    An added problem is that the research is not clear about whether sexual orienta-

tion is an actual choice. Some researchers have explored whether or not there is a bio-

logical connection to homosexuality. This is a very controversial topic, with biologists 

on one side and religious groups on the other. Some biological proponents argue that 

homosexuality might be related to hormonal imbalances in the mother during preg-

nancy. Others argue that homosexuality might be related to brain functioning. Some 

research suggests that the hypothalamus in homosexual men is between 25% and 50% 

smaller than in heterosexual men. Other studies have shown that homosexual men react 

differently to human pheromones than heterosexual men. Whatever the explanation, 

most theorists agree that homosexual orientation tends to arise at an early age.  10    

 Differences Between Male and Female Homosexuality 
 The incidence of female homosexuality appears less than male homosexuality. 

Female homosexuality is much less visible. This is largely due to American social 

customs such as the greater tolerance for two females to hold hands in public, to 

dance, to kiss, or to share an apartment. Consequently, Americans are less likely to 

ascribe homosexuality to females than to males, making it much easier for females 

to conceal it if they choose to do so. 

mcn79948_ch08_173-197.indd Page 176  6/28/08  4:50:03 AM usermcn79948_ch08_173-197.indd Page 176  6/28/08  4:50:03 AM user /Volumes/202/MHSF047/MHSF047-08/Volumes/202/MHSF047/MHSF047-08



 Chapter 8 The Gay Community and the Criminal Justice System 177

    Lesbians tend to have fewer sexual partners than do male homosexuals. For 

example, while almost all males have “cruised” looking for sex with strangers, less 

than 20% of lesbians have done so. Lesbians tend to avoid the bar scene and tend 

to look for lasting relationships. This may explain in part why male homosexuals, 

who tend to have numerous partners, have a larger representation in the number of 

AIDS cases. This is not to say that homosexual men do not form lasting gay rela-

tionships; it simply means that male homosexuals are more likely than lesbians to 

“hook up” for casual sex.  11      

  �  The History of Homosexuality in the 
United States  

 The general pattern of how American culture has perceived homosexuality over the 

sweep of history is best summarized by a transition from sinful conduct to a disease 

model to the development of gay identities.  12   Churches have been largely responsi-

ble for the overall condemnation of homosexuality. In early America, colonial 

ministers cited scripture that deplores homosexuality and spoke of an angry God 

who would rain fire and brimstone and destroy this segment of the population much 

in the same way he had destroyed Sodom and Gomorrah. The distaste for homo-

sexuality was a very powerful element in holding people accountable for their 

actions. Bible scripture also justified the harsh punishment inflicted on homosexuals. 

In every colony, sodomy was a capital offense while other homosexual acts, such as 

lewdness between women, were punished with whippings and fines.  13   

    After the American Revolution, although Enlightenment philosophy largely 

dictated how laws were created, there was resistance to removing sodomy statutes as 

“crimes against nature.” As time went on, legislatures and courts included a wider 

range of activities, such as oral sex between men and sexual activity between women. 

In the late 19th century, the medical profession diagnosed homosexuality as a form 

of mental illness. The development of Freudian psychoanalysis led many physicians 

and psychiatrists to conclude that homosexuality was an acquired affliction that 

required medical treatment, some of which was barbaric and torturous. Examples 

included electroshock therapy, lobotomy, hysterectomy, and even castration.  14   

    The development of psychiatry during this period also reinforced the medical 

model used to understand and treat homosexuality. Reflecting the attitudes, values, 

and beliefs about homosexuality at the time, many states enacted “sexual psychopath 

laws” to regulate consensual sex among same-sex partners. This medical model trans-

lated into criminal behavior for some adults. Not only were homosexuals determined 

to be in need of treatment more likely to spend time in mental institutions, district 

attorneys often used the sexual psychopath laws to criminally prosecute them.  15   

    Despite these risks, in the late 19th century, some people began to organize 

their lives around a homosexual orientation. At first certain parks, streets, and bath-

houses became meeting places for men. Bars and clubs also appeared in or near 

   red-light districts    ,  or centers for prostitution, of major cities. As a result, a hidden 

urban gay subculture began to be seen in the 1920s and 1930s.  16   

    After World War II ended, many men returned to the cities rather than going 

home to small towns. In turn, many cities began to see the increase in the number 

of gay bars in the 1940s.  17   In the 1950s, during the time of the Cold War, not only 
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were communists a threat to the American way of life, Senate investigations por-

trayed homosexuals in the same way. In fact, this perception was so pervasive that 

President Dwight D. Eisenhower issued an executive order barring gay men and 

lesbians from all federal jobs. In response, state and local governments followed suit 

as did many companies in the private sector. The FBI created a surveillance program 

against homosexuals, and local police departments conducted undercover operations 

in gay bars, making mass arrests on a regular basis. Wichita, Dallas, Memphis, and 

Seattle were among the cities that most intensely attacked the gay community, aver-

aging 100 misdemeanor charges against gay men and lesbians per month.  18   

    In the 1960s, influenced perhaps by the successes of the Civil Rights Movement 

and protests against the Vietnam War, the gay community began to organize politi-

cally. By 1969, nearly 50 gay rights organizations existed in the United States, with 

membership running in the thousands. However, on June 27, 1969, at the Stonewall 

Inn, a gay bar in New York City’s Greenwich Village, the police conducted a raid. 

This time, members of the gay community resisted and violence broke out between 

citizens and the police. The angry response from patrons resulted in three nights of 

rioting and violence in New York City. The Stonewall incident also spawned the “Gay 

Power” movement. A massive grassroots gay liberation movement began, similar to 

the movements of Blacks, women, and college students in the 1960s. 

        Like their militant counterparts, gays challenged the public’s perception of 

them, and the way they were treated by the larger society, with the proclamation that 

gays lived “alternative” rather than “deviant” lifestyles. The phrase “coming out of 

the closet” was born during this time to solidify their identity and value to the larger 

society. By 1973, there were almost 800 gay and lesbian organizations in the United 

States. By 1990, the number was several thousand.  19   

Much of the progress gays have achieved in the eyes of the law stem from their ability to change the 

public’s perception of them through protests and demonstrations.
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    This politicalization of the homosexual community resulted in changes in 

legislation, public policy, and the way homosexuals were perceived by American 

society. Not only did half of the states decriminalize homosexual behavior over the 

next 20 years, public and political pressure reduced the incidence of police raids, 

harassment, and arrests as well. Many cities included sexual orientation in their civil 

rights statutes, and in 1974 the American Psychiatric Association removed homo-

sexuality from its list of mental illnesses. In 1975 the Civil Service Commission 

eliminated the ban on the employment of homosexuals for federal jobs. In short, the 

gay and lesbian world was no longer hidden from public view. Homosexuals were 

very visible: There were gay businesses, political clubs, community centers, and gay 

candidates even ran for public office.  20   

    However, the “coming out” of homosexuals was not universally welcomed. 

Mainstream society still had difficulty adjusting to the visible and militant presence 

of homosexuals. The late 1970s and 1980s were a turbulent time for the gay com-

munity. In 1977 singer Anita Bryant began an anti-gay campaign in Dade County, 

Florida. The basis of her efforts centered on her opposition of equal rights for homo-

sexuals. Building on her efforts, by the 1980s, a conservative, Christian-based anti-

gay movement had begun. Fundamentalist ministers such as Jerry Falwell, who 

formed the Moral Majority, Inc., worked with other groups to oppose equal rights 

for homosexuals. 

    The threat of the AIDS epidemic in the early 1980s intensified anti-gay 

groups’ efforts against homosexuals, this time from a public health perspective. 

However, the threat of AIDS also galvanized the homosexual community. As a 

result, many gay organizations were created to address the practical consequences of 

infection with the disease as well as its treatment. While initially perceived as a 

catastrophic event in the pursuit of equality for gays, AIDS was actually instrumen-

tal in shaping and changing the gay rights movement.  21   AIDS has shaped the move-

ment in terms of money for research on curing the disease, acclimating the public to 

the idea that it is not simply a gay disease; and fundraising campaigns have normal-

ized the alternative lifestyle approach. 

    The current issue in the gay rights movement focuses primarily on same-sex 

marriage. Gay activists remain steadfast in their attempts to secure equal rights at a 

time when the public seems divided on the legal and social standing of homosexual-

ity. The backlash against homosexuals can be seen not only in public opinion polls 

but also in the ways that homosexuals are victimized and discriminated against in 

the criminal justice system.   

 �  Homosexuals and the Criminal Justice System   

 Hate Crimes and Victimization 
 On April 23, 1990, Congress passed the Hate Crime Statistics Act, which mandated 

that police departments collect data “about crimes that manifest evidence of prejudice 

based on race, religion, sexual orientation, or ethnicity.” Management of these data was 

given to the FBI and the Uniform Crime Reporting program. The first report on hate 

crimes was issued in that same year, titled  Hate Crime Statistics 1990: A Resource 
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Book,  which drew from data in 11 states. In 1994 Congress augmented the Hate Crime 

Statistics Act by passing the Violent Crime and Law Enforcement Act, which expanded 

the scope of the Hate Crime Statistics Act by including bias against persons with dis-

abilities. In 1996 Congress further expanded its efforts to understand and prevent hate 

crimes by passing the Church Arson Prevention Act. It also mandated that hate crime 

data become a permanent part of the Uniform Crime Reporting program.  22   

      Methods of Collecting Hate Crime Data 
 In an effort to provide comprehensive coverage of hate crime information, the Uniform 

Crime Reporting (UCR) program merged the usual information submitted to it by law 

enforcement agencies with hate crime data that include type of offense, location, bias 

motivation, type of hate crime, number of offenders, and the race of the offender.  23   

    There are a number of challenges to collecting information on hate crimes. For 

instance, because motivation is subjective, it is difficult to know whether a crime 

resulted from an offender’s bias or some other factor. Additionally, even if the 

offender was biased toward a particular group or individual, the person’s action’s do 

not necessarily qualify as a hate crime. The only way an act is considered a hate 

crime is if the investigation into the incident reveals sufficient evidence to conclude 

that the offender’s actions were motivated in some way by his or her bias. 

    As mentioned, part of the collection of hate crime information consists of 

information on crimes that the police normally submit to the UCR program. This 

includes    crimes against persons    ,  or violent crimes, which include murder and non-

negligent manslaughter, forcible rape, assaults, and intimidation.    Crimes against 
property    ,  or economic crimes, include burglary, larceny-theft, motor vehicle theft, 

vandalism, and arson. For those agencies that participate in the newest version of the 

Hate crimes are illegal acts motivated by prejudices of sexual orientation, religious beliefs, or race.
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UCR, also known as the National Incident-Based Reporting System (NIBRS), there 

is an additional category,    crimes against society    ,  which includes offenses such as 

gambling, prostitution, drugs, and weapons violations.   

 Incidents and Offenses 
 The UCR program collects data about single-bias and multiple-bias hate crimes. 

For each offense reported, the police must indicate the motivation or biases on 

which it is based. A single-bias incident occurs when one or more offenses within 

the same incident are motivated by the same bias. A multiple-bias incident occurs 

when more than one offense occurs in the incident and at least two offenses are 

motivated by different biases. This means that there can be more incidents than 

offenses because for each incident, multiple crimes may occur. For instance, let’s 

say that a gay man is in a bar and a homophobic male attacks him, steals his wallet, 

and, as he leaves the bar, vandalizes the gay man’s car. Three separate crimes 

occurred: an assault, a robbery, and vandalism. However, because all three offenses 

were based on the fact that the victim was gay, the UCR would consider that a 

single-bias (sexual orientation) incident. Let’s also say that in the same scenario, 

the gay man is on a date with a Black man. During the course of the same events, 

the offender shouts a racial slur at the Black man and threatens to kill both men. 

Now there is an assault, a robbery, a threat, and vandalism. For the purposes of data 

collection, that would be a multiple-bias incident since two different types of bias 

are present: racial bias and sexual orientation bias. 

    Of the 12,400 agencies that participate in the hate crime program, 2,037 

reported the occurrence of 7,160 hate crime incidents in 2005. These incidents 

involved 8,380 offenses, 8,804 victims, and 6,804 offenders.  24     

 What the Data Show 
 The UCR program’s analysis of the 7,160 hate crime incidents in 2005 showed a 

number of easily identifiable trends. That is, when hate crimes occur, they seem to 

consistently occur against particular groups. For instance, overall, nearly 56% of 

hate offenses were racially motivated, 17% were motivated by religious bias, and 

14% occurred due to sexual orientation bias. The data also revealed that the majority 

of hate crimes, 62%, were crimes against persons while 37% were crimes against 

property (crimes against society accounted for only 1% of hate crime offenses). 

    Of the racially-based hate crime offenses in 2005, nearly 70% were the result 

of anti-Black bias and 20% were motivated by anti-White bias. The remainder was 

divided between multiple race groups, bias against Asian Americans and Pacific 

Islanders (about 5% each) and bias against Native Americans (2%). Religious bias 

represented about 17% of all hate crimes in 2005. Nearly 70% of these incidents 

were motivated by anti-Jewish bias, about 11% by anti-Islamic bias, and another 8% 

by bias against some unknown religion. 

    With regard to sexual-orientation hate crime offenses in 2005, almost 61% were 

motivated by bias against male homosexuals. Another 20% were motivated by generic 

anti-homosexual bias, and about 15% targeted female homosexuals. In terms of ethnic-

ity, there appears to be a wave of anti-Hispanic sentiment in the United States. Of the 

1,144 offenses based on the perceived ethnicity of the victim, almost 60% were 

anti-Hispanic. And then there is disability bias. Recall that Congress included bias 
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against disabled people in the hate crime statistics in 1994. Only 53 offenses in 2005 

were based on disability, with 32 of the 53 against mentally disabled victims. 

    In terms of the type of victimization, about 30% of the offenses in 2005 con-

sisted of intimidation, 30% consisted of vandalism to property, and approximately 

31% consisted of some type of assault, either a simple assault or one of a serious and 

aggravated nature. Further analysis of crimes against persons revealed that of the 5,190 

hate crimes against persons in 2005, about half (48.9%) consisted of some form of 

intimidation, while 30% were simple assaults. The remaining 20% were serious 

assaults. Hate crimes against property consisted primarily of vandalism or destruction 

of property, which comprised 82% of the 3,109 bias crimes in that category. 

    Of the 6,804 known hate crime offenders in 2005, almost two-thirds (61%) 

were White and 20% were African American. The remaining percentages were pri-

marily unknown race or multiple race categories. Finally, of the reported hate crime 

incidents in 2005, about 30% occurred in or near residences or homes. About 18% 

occurred on highways, roads, alleys, or streets, and about 14% happened at schools 

or colleges. Another 17% occurred in other locations, such as public buildings or 

restaurants. Of the 1,017 hate crime incidents motivated by a sexual orientation bias, 

about a third occurred in or near residences or homes and a quarter happened on 

highways, roads, alleys or streets. About 12% took place at schools or colleges, and 

17% occurred in various locations.  25   

    In sum, the picture of hate crimes consists primarily of anti-Black, anti-

Jewish, anti-Hispanic, and anti-male-homosexual bias. The majority of events 

consisted of intimidation or assault and frequently occurred in or near the 

victim’s home.    

 G A Y  B A S H I N G 

  On October 7, 1998, Matthew Shepard, age 21, a 

student at the University of Wyoming, met Russell 

Henderson and Aaron McKinney in a bar in Laramie, 

Wyoming.   Around midnight, Shepard asked the two 

men for a ride home. Subsequently, Shepard was 

robbed, severely beaten, and tied to a fence in a remote 

area, where he was left to die. About 18 hours later, a 

bicyclist discovered Shepard, barely alive. Shepard suf-

fered a fractured skull and had severe brain damage. 

He never regained consciousness and died four days 

later. Police then arrested Henderson and McKinney. 

  There was an outcry of sympathy for Matthew 

Shepard. While he was in the hospital, candlelight vigils 

were held across the country. Moreover, people in the 

entertainment industry responded by making films about 

the case and writing songs in support of Shepard as a 

way of expressing their outrage over what happened. 

  Both defendants attempted to use the “gay panic 

defense” arguing that they were driven temporarily 

insane by Shepard’s sexual advances toward them. 

Henderson subsequently pleaded guilty on April 5, 

1999, and agreed to testify against McKinney to avoid 

the death penalty. In exchange, he received two con-

secutive life sentences. The jury found McKinney 

guilty of two counts of felony murder. As jury delib-

erations on whether to execute McKinney began, 

Shepard’s parents intervened, which resulted in 

McKinney receiving two consecutive life terms with-

out the possibility of parole. 

  The two defendants were not charged with a hate 

crime since Wyoming had no such statute. A year after 

the trial, the Wyoming Legislature introduced such a 

bill, but it was defeated on a 30-30 tie in the Wyoming 

House of Representatives.  
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   Is Hate Crime Legislation Really Necessary? 
 Some researchers contend that hate crime legislation is not only unnecessary, it also 

sets in motion a double standard of accountability that can create a host of problems. 

These problems stem largely from the way hate crime legislation is interpreted. 

Critics also contend that many state legislatures have passed laws to expand the 

general categories of hate crimes. As one author noted, “ethnic intimidation” legisla-

tion, which was originally intended to protect homosexuals, transsexuals, and trans-

vestites, has now expanded to include groups such as the elderly and the disabled. 

These “special status” crimes can include categories such as blindness, sensory 

handicap, involvement in human or civil rights activities, or even marital status and 

political affiliation.  26    

    The main argument against hate crimes is that they are unnecessary. The logic 

behind the legislation in the first place, opponents argue, was that hate crimes are 

worse than other forms of violence against a particular group of people. However, 

critics contend that some advocacy groups exaggerate the extent of hate crimes, 

creating a climate of fear about persecution, exploitation, and victimization that 

requires greater protection by the law. As evidence of this claim, one social activ-

ist/commentator noted that 

 a careful look at hate crimes data shows that such crimes are a tiny fraction of 

major violent crimes and that many “hate crimes” are non-violent personal 

conflicts. The federal Hate Crimes Reporting Act of 1990 requires that 

“intimidation” be included as a reported crime. This category, which consists of 

threats which are never carried out, accounts for 56% of the FBI’s annually 

reported hate crimes against persons. In 2001, the FBI reported that there were 

9,730 hate crime incidents, comprising 11,451 separate offenses. The fact that 

there were over 11,849,006 crimes reported to the police in 2001 suggests that 

less than one percent (0.09%) of personal or property crimes is a hate crime in the 

United States.  27   

  In 2005 a similar trend showed that there were 8,380 hate crimes out of a total of 

11,556,854 offenses known to the police. This, too, consists of less than 1% of all 

personal and property crimes (0.07%). In general, then, some experts contend a 

special category of hate crimes is not needed since existing criminal law adequately 

protects victims. As evidence, one opponent to hate crimes argues that  

 Wyoming has no hate crime laws but the killers of Matthew Shepard were 

sentenced to life in prison without parole and would have been sentenced to death, 

but for the request of Shepard’s parents. Likewise, when James Byrd was dragged 

to his death by three men in Texas, the Texas criminal justice system reacted with 

its characteristic severity; two of the killers are on death row and the third was 

sentenced to life imprisonment. A hate crimes law in Texas could not have 

increased their punishment by one iota, nor could it have deterred their acts any 

more than the existence of the death penalty did.  28   

     As evidence of the problems in highlighting hate crimes, consider the case in 

which a man and his wife were camping at an Ohio campground. The couple played 

their radio too loudly, disturbing the family in the next campground. When the park 

ranger told the couple to turn the radio down, they did but fifteen minutes later they 

turned it up again. The husband who had been asked to lower his radio then yelled 

that he ought to shoot the campers at the next campsite. During his diatribe toward 
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his fellow campers, the man used the word “nigger” and another racial epithet. He 

did not take any steps to carry out his threat nor did he act in a violent way. While 

the man should have been prosecuted for disturbing the peace and making a threat, 

he was convicted of a hate crime felony and sentenced to a year and a half in prison. 

If he had not said those words, his offense would have been a misdemeanor, subject 

to a sentence of perhaps no jail time or up to six months.  29   

    Another potential problem with hate crimes, say critics, is that while ordinarily 

laws regarding harassment, disturbing the peace, and other forms of minor misbe-

havior require a fact finding about the offender’s behavior, hate crime legislation 

often requires judges to determine a person’s motives and opinions and whether he 

or she acted upon statements made, in either the present or past. 

    Critics of hate crime legislation also point out that once the government begins 

to identify some groups for special treatment, it is difficult to determine which groups 

should and should not be given the same consideration. For instance, the number of 

women with a divorced spouse who stalks them is greater than the number of homo-

sexuals who are criminally attacked because of their sexual orientation; however, no 

such special crime is identified for the stalking of a woman by her ex-husband. Why 

does one group merit special consideration? If hate crime is based on extensive harm 

or violence, should women and other groups have similar protections? 

    Finally, critics of hate crime legislation argue that these statutes infringe upon 

freedom of thought. To punish people because of their bad thoughts or because of 

their inappropriate words expressed during a crime, is to punish them more for the 

beliefs they hold than for their actions.    

 Gay Police Officers 
 The idea of the police being a subculture is not new and has been well documented.  30   

For our purposes, a    subculture    may be defined as the meanings, values, and behavior 

patterns unique to a particular group in a given society. Entry into the police subculture 

begins with a process of socialization whereby recruits learn the values and behavior 

patterns characteristic of experienced officers. The development and maintenance of 

attitudes and values by police officers have both positive and negative implications. 

    In addition to a certain    homogeneity    ,  or similarity in attitudes, values, and 

beliefs, in policing, many experts have argued that law enforcement embraces ideas 

of masculinity, strength, and bravery and that femininity is equated with weakness. 

It should not be surprising, then, to realize that there is also a tendency for police 

officers to be homophobic, particularly toward homosexual males. Essentially there 

are two issues relating to the relationship between homosexuals and police officers. 

The first relates to how heterosexual police officers treat gay suspects, victims, and 

citizens, while the second focuses on the way gay police officers are treated by their 

heterosexual law enforcement colleagues.  

 Homophobia and Policing 
 While    gay bashing    ,  or unprovoked attacks on homosexuals, remains a fundamental 

problem for homosexuals, another area of concern relates to the way police officers 

treat gay and lesbian victims. Many homosexuals argue that they are forced to 
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remain in the closet in part because the police will not help them should they be 

victimized. While neglect by the police was clearly the case in the 1960s and even 

20 or 30 years later, some evidence suggests these perceptions may be changing. 

    One study showed that officers believe a correlation exists between general 

attitudes toward gays and lesbians and actual discriminatory behavior. Between 30% 

and 40% of officers indicate that gays and lesbians will not be treated the same as 

heterosexuals, and that they will not be taken as seriously by the larger society. 

Although the study points out that this might be an improvement over how gays have 

been treated in the past, the implication is that problems will still be evident for gays 

and lesbians and they will remain relatively easy targets for harassment.  31   

    Another study examined police officers’ responses to incidents of domestic 

violence involving same-sex couples compared to such incidents involving opposite-

sex couples. Although members of the gay and lesbian community believe that 

police officers respond differently to same-sex couples, this study offered four ver-

sions of a scenario depicting an incident of domestic violence to which two imagi-

nary police officers responded. The study found that the sexual orientation of the 

couple did not play a role in how the officers handled the situation. While this study 

could not predict how officers would respond to an actual incident, the findings do 

raise a number of questions about the way in which officers are trained to handle 

same-sex domestic disputes and whether special attention is needed when interact-

ing with this segment of the population.  32     

 Homophobia Within Policing 
 Historically, homosexual police officers felt that they could not reveal their sexual 

orientation among colleagues since law enforcement is known to be male dominated 

and portrays a macho image. Gay officers feared embarrassment, harassment, or 

isolation if their sexual identities became known. In the past, one of the attractions 

to law enforcement as a career was the sense of brotherhood and camaraderie that 

exists in policing. To be excluded from that community, particularly since police 

officers often feel isolated from the larger society, would make it difficult for officers 

to function effectively. It also meant that, in emergency situations, officers might not 

receive assistance from their fellow officers. Thus, many homosexual officers felt 

they could not reveal their identities and had to hide behind a macho image. 

    Some of the early research on homosexuality in policing suggested there was a 

lot of truth to these perceptions. For instance, in perhaps one of the most thoughtful 

books on the subject of gay police officers,  Gay Cops  (1993), Steven Leinen, a former 

New York City Police Department (NYPD) supervisor, who went on to complete a 

Ph.D. from New York University, interviewed 41 gay NYPD officers. In the vast 

majority of cases, homosexual officers described the fear of being discovered by other 

officers as well as the struggles of passing themselves off as heterosexuals.  33   

    More recently, in response to court cases, many police departments, which had 

previously refused to hire known homosexuals and did not offer any type of support 

for gay cops, began to develop programs to address their needs. There are mixed 

findings about how gay police officers are treated. On one hand, there is evidence 

that officers remain hostile toward gay officers. Being an openly gay officer once 

meant being subject to overt ridicule, including anti-gay graffiti painted on an 
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officer’s locker or having his uniform soaked in urine. Like much of the overt racism 

against Blacks, outright anti-gay behavior in law enforcement has been replaced 

with subtle forms of discriminatory treatment. One study of the San Diego Police 

Department found that while having openly gay and lesbian officers does not under-

mine the effectiveness of the department, some forms of discrimination and harass-

ment do exist. This means that openly gay officers face a number of challenges.  34   

    Two groundbreaking court decisions made it easier for gay officers to publicly 

proclaim their sexual orientation. In  Romer v. Evans  in 1996, the U.S. Supreme Court 

struck down a Colorado constitutional amendment that denied gay men and lesbians 

anti-discrimination protections. Some legal experts argued that this case cleared the way 

for other states to protect gay employees. In 2003 the U.S. Supreme Court struck down 

anti-sodomy laws, which essentially took away termination for cause options for police 

departments. Prior to 2003, departments could refuse to hire gays and could fire officers 

who came out because they were presumed to be engaging in illegal behavior.  35   

    Some gay officers have successfully sued police departments for discriminating 

against them. For instance, a California Highway Patrol officer won $1.5 million in 

damages after other officers used derogatory names to describe him and urinated on 

his uniform and stuffed it in his locker. In 1993 a Los Angeles Police Department 

officer sued the department and settled once the department agreed to create anti-gay 

harassment policies. He sued the department again in 1996 for failure to implement 

those policies. In 2005 a New Jersey police officer sued his department for failing to 

protect him from taunts and harassment by his coworkers. These lawsuits were suc-

cessful. Departments had to change policy or comply and/or were assessed damages. 

    Additionally, if the number of gay police officers is any indication of a willing-

ness to reject traditional views of homosexuality in law enforcement, there may be 

reason for optimism. Gays and lesbians have become an increasingly larger part of 

policing over the past two decades. In fact, some departments have actively recruited 

homosexual officers, particularly in areas heavily populated by gays and lesbians. 

    The law has granted gays some protections, but there remains a considerable 

level of fear among gay officers. While some officers argue that being gay is less 

stigmatizing than ever before, pointing to the creation of liaison officers between 

departments and the gay community  36   as well as the creation of gay officers asso-

ciations in many agencies across the country, other officers contend that problems 

occur even when departments seem to be attempting to minimize the effects of 

homophobia in their organizations. Gay officers argue they are still the target of 

harassment and jokes, and, perhaps most important, they say other officers will not 

provide them “backup” on calls for service.  37   

    There is also the issue of the type of homosexuality when considering the 

treatment of gay officers by non-gay officers. Some male officers feel that lesbians 

in policing are more likely to be accepted than gay male officers, partly, they say, 

because of their common interest in women. As one gay female officer put it, “It’s 

plain to me that it’s much easier for women to be accepted. We work mainly with 

men and are treated like one of the guys. They’ll joke around with you, like saying 

‘check out that hot chick over there.’”  38   

    Some gay officers believe that their sexual orientation is actually an asset in 

the performance of their duties. One study in a midwestern police department found 

that gay officers viewed themselves as particularly qualified to work with marginal 
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groups, largely because they understand the implications and consequences of being 

stigmatized by the larger society. Officers in this study described the double margin-

ality they experience: As police officers they are prevented from being fully inte-

grated into the larger community, and they are also homosexuals, which creates a 

host of problems in terms of their place in the larger culture.  39   

    Other gay officers believe that sexual orientation matters less than people think 

in policing. Rather, these officers argue that acceptance by non-gay officers has more 

to do with professional competency. There may be some empirical support for this 

perception. One study found that gay officers balance the stigma of being homo-

sexual with the value of being a “good cop.” This study found that officers did not 

view themselves in terms of men, women, or even as homosexuals or heterosexuals. 

Rather, they believed that officers who worked hard and proved themselves to be 

competent were more likely to be accepted by other officers. This study also found 

that gay officers viewed their sexual orientation as a professional asset rather than as 

a liability in dealing with the public.  40   

    To be designated a “good cop,” police officers must have professional skills 

that are needed to survive the work environment. Among police officers, a good cop 

was characterized by the following general terms:

   •   an officer who backs up a partner and coworkers in emergency situations;  

  •    an officer who covers up coworkers’ indiscretions or misconduct at work or, 

at the very least, does not betray a fellow officer who is accused of having 

engaged in misconduct;  

  •    an officer who is a risk-taker and not afraid to deviate from departmental 

rules to get the job done;  

  •    an officer who shares in the workload, especially in the handling of routine 

or tedious jobs, and who does not look for others to do his or her work.  41      

    A fascinating dimension of the study of homosexual police officers is the fact 

that the issues of stigmatization, discriminatory practices, and the lack of legal pro-

tections are rather unique to American policing. Other countries, particularly the 

United Kingdom, have dealt successfully with the issue of homosexuality in law 

enforcement for some time. One example of this acceptance is the popularity of the 

Gay Police Association (GPA) in England. Formed in 1990, it has grown into a for-

midable agency with members in all of the 52 police forces in England. Focusing on 

policy development, hate crimes, victim care, and training in cultural diversity, the 

GPA has been a leader not only on issues relating to homosexuality, but also on 

issues relating to persons with physical disabilities, minority groups, and women. 

Other studies in England point to the ways in which homosexual police officers are 

treated there as compared to those in the United States.  42      

 The Courts and Homosexuality 
 Like police departments, the courts also appear to have some difficulty in dealing 

with the homosexual community. Some scholars argue that the status of homosexu-

als in society is reflected in the kind of treatment they get by the courts. This is 

particularly true with regard to jury bias. The jury is one of the most important parts 

of the legal system in this country, and juries are required to be composed of a fair 
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cross section of the population. If a jury is biased against homosexuals, a gay defen-

dant might be convicted for being a homosexual rather than for the crime he or she 

has committed. Further, jury bias against homosexuals can raise questions about the 

credibility of a gay witness despite the fact that the witness’s homosexuality should 

have no bearing on whether she or he is telling the truth. Juror bias against gays can 

also result in reduced sentences against an offender who victimizes a homosexual 

since the jury might perceive the victim as deserving of what happened to him or 

her.  43   Thus, the composition of juries, jurors’ perceptions of homosexuals, and how 

sexuality factors into jury decisions play a pivotal role in understanding the relation-

ship between gays and the justice system. 

    Perhaps one of the most obvious instances of jury bias relates to the treat-

ment of defendants who are accused of victimizing homosexuals. One controver-

sial legal aspect of homophobia occurred in the 1990s, called the    homosexual 
advance theory    ,  in which courts allow a nonviolent homosexual advance to con-

stitute sufficient provocation to incite a reasonable man to “lose his self-control 

and kill in the heat of passion, thus mitigating murder to manslaughter.” The 

homosexual advance theory is different from self-defense in that it does not 

attempt to justify the behavior of the offender. Rather, the theory states that it is 

a mitigating factor that should reduce the severity of the crime. While not all 

courts allow this theory to be introduced in homicide cases, the fact that some do 

raises concerns that perhaps some juries and judges allow their individual prefer-

ences on sexuality to interfere with equality of justice.  44   For example, in  Schick 
v. State  (Indiana Court of Appeals, 1991), the defendant, Schick, claimed that 

after being propositioned by a man for sex, Schick attacked him, knocking him to 

the ground. When Schick stopped hitting and kicking the man, he heard “gurgling 

noises” coming from the man’s chest. Schick took the man’s wallet and left the 

scene. The man later died. At trial, Schick argued that he was so repulsed by 

being propositioned by another man that he lost control. The jury found Schick 

not guilty of murder while attempting to commit robbery, but he was convicted of 

voluntary manslaughter. 

    In other cases, however, the homosexual advance theory played no part in the 

decision at trial. For example, in  State v. Volk  (Minnesota Court of Appeals, 1988), 

the defendant, Volk, was convicted of second-degree murder after the trial court 

refused to give a manslaughter instruction to the jury. Volk allegedly was hitchhik-

ing with his friend, who testified that they planned to pose as prostitutes, pick up 

a homosexual man, and rob him. They found the victim at a store, and he invited 

Volk and his friend to his apartment. Volk allegedly hit the victim over the head 

with a liquor bottle and tied him up. When Volk’s friend left to search the victim’s 

car for money, the victim freed himself, attacked Volk, and during the fight, Volk 

shot him twice. At trial Volk argued that, in part, he was revolted by the victim’s 

homosexual advance and this should serve, like intoxication and exhaustion, as a 

mitigating factor in the crime. The court found that there “was no provocation suf-

ficient to elicit a heat of passion response.” The court further found that a reason-

able person finding himself in such circumstances would have simply walked 

away from the scene. 

    These cases show how divided the courts are in deciding which sets of circum-

stances warrant the homosexual advance criterion as a mitigating factor. The most 
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important point with regard to the homosexual advance theory is that if juries are 
allowed to use a homosexual advance as a mitigating factor in the commission of a 
crime, courts reinforce the idea that gay men do not have the same protections 
afforded to non-homosexuals in the criminal justice system.  45   
    Whereas the homosexual advance theory remains controversial, there is 
greater agreement about the likelihood of jury bias against homosexuals in the jury 
selection process. This is not to say that all juries are biased against homosexuals; 
however, there is greater concern over how and in what ways jury bias can creep into 
the selection process, causing a host of problems in the administration of justice. The 
main question surrounding    voir dire    ,  or the jury selection process, concerns jurors’ 
sexuality and how such information should be used. 
    In some cases, sexual orientation is one of the main issues presented to the 
jury, such as in hate crime or sexual discrimination cases. Thus, in those cases where 
sexual orientation is a central issue, prospective jurors’ attitudes toward homosexual-
ity may affect whether attorneys can select an impartial jury. What is less clear are 
those cases in which jurors should be questioned about homosexuality when sexual 
orientation is not an issue in the case, but when the defendant or the victim is a 
homosexual. Considering that jury bias against homosexuals plays a crucial role in 
the outcome of such cases, is it fair for a court to ask individual jurors about their 
sexual orientation or is it an invasion of privacy? 
    The courts have indicated that jurors have some privacy rights when asked 
to serve on juries. It appears that two conditions must be met if a prospective juror 
can legitimately be asked about his or her sexual orientation. First, it must be clear 
that sexual orientation–related bias might bear on deliberations. As was men-
tioned, in those cases involving hate crimes or sexual discrimination suits, clearly 
the jurors’ sexual orientation is a significant factor in the case. However, in those 
cases where the victim or the defendant is a homosexual, and there is no legal 
question about sexual orientation, it is unlawful for attorneys to ask jurors about 
their own sexuality. 
    The second condition relates to the first in that it is an invasion of privacy for 
attorneys to ask prospective jurors about their own sexuality when any bias against 
homosexuals could be discovered simply by asking jurors about their attitudes 
toward homosexuality. In other words, the attorney cannot circumvent a juror’s right 
to privacy under the guise of trying to determine juror bias by starting with a round 
of questions about how the juror feels about homosexuality and then asking about 
his or her own sexual orientation. The best way to avoid jury bias against homo-
sexuals appears to be to allow the questioning of jurors about their attitudes toward 
homosexuality in general. 
    Some experts believe that an unbiased jury will not allow evidence of sexuality 
of the victim or the defendant to affect the outcome of the case—that they will not 
care if the defendant in a rape case is gay or if the murder victim made a homosexual 
advance.  46   Jury bias and homophobia by court personnel sometimes affects decision 
making. While the courts have never provided a constitutional protection of a jury of 
one’s peers (meaning that a homosexual cannot ask for a jury made up of only other 
homosexuals), they have provided that a jury will come from a cross section of the 
population, and there are steps that can be taken to minimize the bias many jurors 
feel toward homosexual defendants and victims.   
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 Men, Homosexuality, and Prison Life 
 Certain places, such as prisons, induce situational homosexual behavior, which 

includes acts of homosexuality by people who do not otherwise practice it. The first 

ethnographic study of sex by male inmates was conducted in 1934. Joseph Fishman, 

a former inspector for federal prisons, found that inmates engaging in homosexual 

activity were divided into different categories based on whether or not the behavior 

was coerced or consensual.  47   

    In the late 1950s, Gresham Sykes, a famous criminologist, wrote a book on 

prison life entitled  The Society of Captives.  Sykes describes the process by which a 

person becomes socialized into prison life. He refers to it as    prisonization    ,  a social 

and physical transformation of the individual in an effort to compensate for the pains 

of imprisonment, one of which relates to sexual behavior. Sykes argues that being 

deprived of heterosexual outlets leads prisoners to find ways to alleviate the stress of 

being in prison and denied access to women.  48   

    Building off of Sykes’s and Fishman’s work, research in the 1970s on prison 

life included homosexual behavior. The findings of several studies resulted in a 

number of typologies to describe participants who engage in homosexual activities. 

The first is the    Queen    .  Inmates and staff use the term to refer to a male inmate who 

prefers male sexual partners. The Queen is not really engaged in situational homo-

sexual behavior, for “she” would prefer male partners in prison or on the outside. To 

attract partners, the Queen exaggerates aspects of female sexuality. She may take on 

a feminine nickname and let her hair grow long, wear jewelry and makeup, and so 

on. The Queen is accorded some social status in the prison, but not much. 

    The second type of participant is called the    Punk    .  This group of homosexual 

inmates is accorded one of the lowest statuses in the institution. Punks are despised 

by heterosexual inmates, who see their homosexual behavior as the result of either 

weakness in the face of pressure or a willingness to sacrifice their manhood to obtain 

goods and services. There are essentially two types of Punks:    Canteen Punks    ,  who 

perform oral or anal sex for candy, cigarettes, or other items purchased at the prison 

store or canteen; and    Pressure Punks    ,  who submit to homosexual behavior because 

they have been threatened or raped by other prisoners. There are generally two ways 

to become a Pressure Punk. The first way is for an inmate to offer help of some sort 

to a new inmate, or “fish.” If the fish accepts the offer, he then becomes indebted to 

his benefactor. The second way is for an inmate to rig a gambling game so that the 

fish loses. In either case, when the debt is called, the fish cannot usually pay, so the 

inmate demands sex as payment. This leaves the fish with two choices: fight the 

inmate or submit to the sexual advances. Anyone who submits will likely be pres-

sured to do so for the rest of his prison term. 

    The third type of participant in prison is called the    Wolf    or the    Jocker    .  This 

type of inmate is viewed by his colleagues as a “man.” To remain a “man” and still 

engage in homosexual acts, the Jocker has to present an image of exaggerated 

toughness. So the Jocker uses force: he rapes. The more violence that surrounds his 

sexual acts, the more he is seen as masculine. To maintain his status, he must also 

keep his sexual acts emotionless and impersonal. It is not uncommon for a Wolf to 

own a Punk and to prostitute him much in the same way a pimp uses a female pros-

titute on the street.  49    
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 Explanations for Homosexual Behavior in Prison 
 As was mentioned, the research on situational homosexual behavior indicates that 

men in single-sex environments such as the military, correctional institutions, board-

ing schools, or remote work sites have been known to engage in sexual activities 

with one another yet maintain a heterosexual identity. The behavior is simply defined 

as a response to the deprivation or lack of mixed-sex interactions. The general belief 

is that most men who engage in this type of activity will return to heterosexual 

sexual activities once they return to a mixed-sex environment. 

    The early explanations for homosexual behavior in prison focused on environ-

mental influences. That is, the social structure of the prison produces and promotes 

homosexual behavior. First, the lack of female companionship may drive some men 

toward homosexual behavior, particularly if this type of behavior is tolerated by 

prison officials and understood as necessary by other inmates. 

    Another factor relating to prison homosexuality is idleness. Some research 

suggests that, without opportunities to work or engage in distracting activities, 

prisoners are more likely to engage in homosexual behavior. Another reason for 

homosexual behavior in prisons relates to overcrowding. Currently, many prisons 

exceed their maximum capacity for inmates, with some institutions at three times 

their normal population. Overcrowding means more inmates per cell, less privacy, 

and the greater likelihood of inmates acting upon their sexual urges. Finally, experts 

note that when prisons prohibit pornography or conjugal visits, which can act as 

release methods for prisoners to achieve some of their sexual desires, the incidence 

of homosexual behavior and prison rape increases. Currently, only five states allow 

conjugal visits in their correctional facilities.  50   

    Another significant issue with regard to homosexual behavior in prisons relates 

to HIV/AIDS. Clearly the spread of sexually transmitted diseases is an important area 

of concern for all institutions, particularly those that house violent inmates, where 

prison rape is more common. While abstinence is clearly the most effective method 

to prevent the transmission of HIV/AIDS or other sexually transmitted diseases, this 

is less likely to occur in prison. The other primary method to prevent the spread of 

diseases is through safe sex practices. However, many prison officials are reluctant to 

promote safe sex since it suggests that they are supplying condoms to inmates for the 

purpose of engaging in prohibited behavior inside the institution. Currently, only five 

correctional systems allow the distribution of condoms within their facilities: 

Mississippi, New York City, San Francisco, Vermont, and Washington, D.C.  51   

    While the subject of coerced sexual behavior in prison has been studied exten-

sively, consensual homosexual behavior between inmates has been largely ignored 

in the literature. Most of the research on this subject focuses on the formation of 

surrogate families in female prisons. What appears to be missing from the literature 

is research on masturbation and consensual sex among males in prison. While these 

two practices appear to be vastly more common than prison rape or some type of 

coerced sex, only a few studies exist on consensual homosexual activity in U.S. male 

prisons, four of which were conducted in the 1980s or early 1990s. The general find-

ings of these studies showed that the vast majority of inmates masturbated on a 

regular basis and that, if consensual homosexual behavior occurred, inmates who 

considered themselves heterosexuals almost always took on the masculine role 
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(insertor) in the interaction, while the feminine role (insertee) was associated with 

being a homosexual or bisexual.  52   

    A more recent study explored the dynamics of these activities in an attempt 

to understand how and in what ways the prison environment induced changes in 

one’s sexual identity both inside the institution and once the inmate was released. 

The findings of this study showed that race significantly affected an inmate’s deci-

sion to engage in homosexual behavior. Whites were more likely to engage in 

homosexual activity than non-Whites. Additionally, White inmates were more 

likely to be targeted for sexual approaches than non-White inmates. The explana-

tion for this may be that non-White inmates perceive homosexual activity as a threat 

to their identity as both males and heterosexuals. In fact, there are some studies that 

show Black inmates are more likely than White inmates to rape White inmates 

while incarcerated.  53   

    It is important to note that whether or not inmates remain involved in homosexual 

activity after their release is unclear. While the prison environment can explain why 

some inmates engage in homosexual activity, whether as consensual partners or due to 

the threat of violence, what is unclear is what happens after they are released.  54      

 Women, Homosexuality, and Prison Life 
 The early research on same-sex behavior among female inmates suggested that, in an 

effort to replace lost family roles, “pseudo-families,” or kinship networks, dominated 

life in women’s prisons. The homosexual relationships formed in prison dominated 

social life for inmates, and the social structure they created simulated life outside 

prison walls. “Marriages,” “divorces,” “infidelity,” and other evidence of family 

drama were found in prisons among women.  55   Although the relationships women 

form in prison continue to reflect early research trends discovered in the 1960s, 

1970s, and even 1980s, there is some evidence that these types of prison relationships 

have diminished in recent years. One researcher noted that while female offenders 

still participate in pseudo-families and form homosexual relationships with other 

inmates, this is not considered acceptable nor is it practiced by all inmates.  56   

    The dynamics of social interaction among female inmates suggests that the 

move away from rehabilitation as a philosophy of punishment, which has been 

replaced with a punitive orientation, has had an impact on the types of social rela-

tionships they form with each other. Rather than forming caring relationships, or 

extended networks of pseudo-families, female inmates are more reluctant than in 

previous decades to become involved with others. Preferring instead to “do time” 

alone, many female inmates are beginning to resemble their male counterparts in that 

they prefer to avoid common areas in the prison and rely only on a few trusted 

friends. This is done in an attempt to survive an increasingly violent and unstable 

environment in women’s prisons. 

    Some of the changes in female inmates’ relationships are structural: In the past, 

women’s institutions were designed to be more conducive to social interaction. The 

cottage system of the 1960s was designed to facilitate a rehabilitative approach to 

women largely because it was felt that if the prison environment was more like a 

home than a cell, inmates would be more likely to be rehabilitated. With the change 

in orientation, from rehabilitation to an emphasis on punishment, many women’s 
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prisons now resemble male prisons. Additionally, prisons are less isolating than in the 

past. Inmates can continue to be influenced by the larger culture through television, 

movies, radio, visits with family members, and, in some cases, conjugal visits. 

    This makes the aforementioned “pains of imprisonment” different than what it 

was in the past. It also means that the need for a single unifying inmate subculture 

that provides surrogate roles for inmates to emulate the outside is unnecessary. Thus, 

inmates today simply do not need the same types of relationships inmates did in the 

past, and given the wider diversity of female offenders entering prisons, there is less 

cohesiveness and greater levels of violence. Consequently, while homosexual rela-

tionships still occur in women’s prisons, the need for them and their pervasiveness 

have declined.  57        

  Summary 
 There can be little doubt that the debate over homosexuality and same-sex marriage 

in this country remains controversial. While public opinion polls in past years 

showed a general tolerance for gay lifestyles, more recently they have found 

Americans to be less willing to grant homosexuals equal rights. It may appear that 

the United States is less homophobic than in the past, as evidenced by the public 

opinion polls, but the fact that about half of the respondents do not approve of 

homosexuals, their lifestyle, or gay marriage suggests that the discussion is far from 

over. Evidence of the intolerance of homosexuals is seen throughout American 

history. It was only in the 1960s, with the Stonewall incident, that the gay community 

began to assert themselves and organize politically in an effort to change people’s 

understanding of their lifestyle. Despite the apparent progress, homosexuals remain 

a stigmatized and victimized group. Hate crime legislation, which was enacted in 

1990 to provide additional protection against offenders motivated by a racial, 

religious, or sexual orientation bias, made it a federal crime to victimize homosexuals. 

Despite the small number of hate crimes, the symbolic importance of hate crime 

legislation is an important illustration of the position of gays in America. 

  The homosexual community has also experienced discrimination and other 

problems when homosexuals have entered certain professions such as law 

enforcement. Like society as a whole, while it appears progress is being made in 

terms of equal treatment, gay police officers still encounter problems, such as 

harassment, in their profession. Similarly, when homosexuals find themselves in 

court, as defendants, victims, or witnesses, a number of unique challenges are 

presented. Juror bias in particular is perhaps the greatest problem in the courts in the 

administration of justice for gays. 

  Finally, homosexual behavior in prison has been a long-standing problem. 

Prison rape as well as consensual sex has created numerous problems for prison 

officials, particularly as it relates to sexually transmitted diseases such as HIV/AIDS. 

Additionally, the changing nature of prison life for women, with a greater emphasis 

on punishment rather than rehabilitation, has also affected the nature of social 

interaction. The nature of homosexual relationships in women’s prisons historically 

took on the characteristics of pseudo-families, with less violence and more 

cooperative roles. As the philosophy of punishment shifted to a model in prison with 
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an emphasis on punishment, the prevalence of pseudo-families appears to have 

decreased. Female inmates now resemble their male counterparts in terms of their 

relationships with other inmates. 

    You Make the Call 
 Hate Crimes 

  Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do.  

 You are a criminal defense attorney who has been asked to represent two youths who 

engaged in “gay bashing” against a homosexual male. The two defendants, both males, 

were propositioned by the victim in a bar near a college campus. In response to the solicitation 

by the victim, your clients brought the victim to a motel under the guise of a romantic encoun-

ter, but once the three arrived, the two youths attacked the victim, beating him with fists, feet, 

and clubs. The victim sustained serious injuries and was in a coma for ten days. The two 

suspects were arrested a few days after the assault and contacted you to represent them. 

  You have taken a strong and very public stance against homosexuals and same-sex mar-

riage. You have also tried to influence Congress to repeal hate crime legislation, stating that it 

unfairly discriminates against some types of victims. This public stance was the main reason 

the two suspects contacted you to represent them. 

  Questions 

   1.   Do you agree to represent the two suspects or turn them down? Why?  

  2.    If you agree to represent the two suspects, could you separate your personal biases 

against homosexuals and adequately represent them?  

  3.    Do you think your public (and personal) stance on homosexuality will adversely 

affect the jury? If so, in what ways?  

  4.    Should there be a different standard of justice on the basis of race, religious beliefs, 

or sexual orientation? Why or why not?  

  5.    Would you use the homosexual advance theory in this case? Why or why not?     

�
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    Discussion Questions  
  1.    Do you think the change in the structure of women’s prisons so that they now 

resemble male institutions has affected the nature of social interaction and 

sexual behavior? Is this a good thing, or does it present more serious problems 

for prison officials?  

  2.    As homosexual behavior continues to gain some level of acceptability in 

society, do you think the police subculture will become more tolerant of gay 

police officers? Why or why not?  

  3.    Do you think that jurors are biased against homosexuals? What do you think 

about the homosexual advance theory—should offenders’ responsibility be 

reduced for the crime they committed if the victim made a sexual advance 

toward them?  

  4.    Why do you think many Americans are opposed to same-sex marriage? Is it 

simply based on religion, or are homosexuals perceived as a threat in some 

ways?  

  5.    Should gay couples be allowed to adopt a child? Why or why not?  

  6.    Some people argue that if a person engages in homosexual behavior, then that 

person must be a homosexual. Do you agree? Why or why not?    
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   There can be little doubt that the population in the United States is getting older. 

According to  Statistical Abstract of the United States,  in 2005 there were approxi-

mately 36,790,000 people aged 65 and over, which represented about 13% of the 

population. While there are various opinions about what constitutes “elderly,” the 

generally accepted age category is 65 and older. As a result of improvements in 

health and medicine, people are living longer in this country. According to the 

Centers for Disease Control, the life expectancy of an American in 1960 was 69.7 

years, in 1990 it was 75.4 years, and in 2003 it was 77.5 years.  1   Additionally, all of 

the age categories one might use to describe the elderly—55 and over, 65 and over, 

and 75 and over—have witnessed dramatic increases in size since 1980. The 55 and 

over category increased by 42%, the 65 and over category increased by 44%, while 

the 75 and over category had an 82% increase. 

  This explosive growth is expected to continue. According to the U.S. Census 

Bureau, by 2010, people aged 55 years and over will constitute 25% of the popula-

tion. The Census Bureau has included a new category, 85 years and over, in making 

its projections for the next 50 years. In fact, by 2050, the Census Bureau expects that 

those aged 55 and over will constitute over 52% of the population. The correspond-

ing median age of U.S. citizens will be 39.1 by 2050.  2   This means that half of the 

population will have reached middle age in less than 50 years. 

  The Census Bureau notes that in 2005 there were 35 million people in the 65 and 

over age group: 14.4 million men and 20.6 million women. The majority, 58%, of this 

group were married, while 30% were widowed and 8% were divorced. About a third in 

this age category were high school graduates and 19% had a college degree. Only about 

10% of the 65 and over age group were living below the    poverty line    ,  the income level 

at which people are entitled to public assistance such as welfare. The low poverty rate 

among the elderly is primarily due to Social Security benefits. Without programs like 

Social Security, most experts believe that about half the elderly would be poor.  3   

198

C H A P T E R 9

     The Elderly and the Criminal 
Justice System  

  Chapter Objectives 

 After reading this chapter, you should be able to 

   ❖ Describe the characteristics of the elderly 
population in the United States. 

   ❖ Understand victimization patterns for the elderly. 

   ❖ Describe the types of activities elderly criminals 
engage in. 

   ❖ Discuss the challenges elderly criminals and 
inmates pose for the criminal justice system.  
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  When one examines the elderly with regard to gender, a somewhat different 

picture emerges. A little over half of the women in this age group live alone. 

Additionally, older women are less educated than their male counterparts—only 

13.7% had a college degree compared to 25% of men. Census data also show that 

elderly women were more likely to be poor. In 2005, 12% of women, compared to 

7% of men, were living below the poverty line.  4   

  In regard to the racial composition of the elderly, in 2005 Whites comprised 

about 75% of the U.S. population, and Whites aged 65 and over represented about 

12% of the population. Similarly, overall African Americans comprised about 13% 

of the U.S. population in 2005, and Blacks aged 65 and over represented approxi-

mately 8% of the African American population. Those who were identified as having 

Hispanic or Latino origin represented about 14% of the U.S. population in 2005—

clearly the largest minority group—and Hispanics aged 65 and over consisted of 

only about 5% of the Hispanic population. 

  If expected trends continue as projected, California, the state with the largest 

number of elderly persons, will see a 21% increase in the number of those 65 years 

and over between 2010 and 2015. As a result, the elderly will represent about 13% of 

that state’s population. Florida will witness a 24% increase of its elderly during that 

same period, representing about 20% of the population. Texas, with the country’s third 

largest cluster of people in the 65 and over category, will see a 22% increase, represent-

ing about 12% of that state’s population. New York will experience a smaller increase, 

only 15%, which will still constitute 15% of that state’s population.  5   In general, then, 

the population as a whole is getting older, the number of people considered elderly is 

growing, and the social and economic issues that an aging population represent are 

considerable. One of those costs relates to health care, another relates to crime.  6   

  � Baby Boomers, Generation X, and Generation Y  
 After World War II ended, the United States experienced an explosion of births, 

nearly 76 million from 1946 to 1964. Sociologists define persons born during those 

years as    Baby Boomers    .  This group represents about 28% of the U.S. population 

and is responsible for some of the most dramatic changes in American history. From 

the Vietnam War protests to the Civil Rights Movement to the rise of feminism and 

the hippie movement, Baby Boomers have been at the center of the debate, discus-

sion, and social change. This group, many of whom turned 60 years old in 2006, 

comprises some of the country’s leading politicians, entertainers, and social activ-

ists. Baby Boomers have also been referred to as the “Me” generation for their 

emphasis on narcissism and individual pleasure. In fact, this group has fundamen-

tally altered the way in which the elderly are understood in American society. Not 

content to simply age gracefully like their parents, this group has remained healthy, 

wealthy, and active into their retirement years. As a result, Baby Boomers have 

changed the way most Americans conceive of normal aging.  7   

    Baby Boomers focused on their careers and leisure activities, and many delayed 

having children or remained childless. As a result, an anticipated second Baby Boom 

generation did not occur. The subsequent generation, clearly smaller in size, consist-

ing of about 41 million, were born between roughly 1968 and 1979 and are often 
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referred to as  Generation X (Gen Xers).  Many experts argue that this group has 

often been ignored and misunderstood and that it is a disheartened generation.  8   Gen 

Xers are generally marked by their lack of optimism for the future and an absence of 

trust in traditional values. During the early 1990s, the media portrayed Gen Xers as a 

group of overeducated, underachieving “slackers,” who are more concerned with tat-

toos and body piercings and who spawned the grunge music movement. 

    Gen Xers grew up during the end of the Cold War and the Reagan adminis-

tration, and they witnessed the economic depression of the 1990s. Many members 

of this generation watched as their parents coped with the loss of their careers and 

jobs due to outsourcing, deindustrialization, and corporate mergers. This had a 

profound impact on many Gen Xers, who realized that company loyalty and sac-

rifices to get ahead did not always pay off. As a result, many Gen Xers did not take 

advantage of their education or talents and ended up in “McJobs,” or jobs in the 

lowest-paying sectors of the market, including many minimum-wage jobs. This 

lack of stability in the job market has left many Gen Xers with a strong sense of 

cynicism about their lives, future, and the country as a whole. This group is also 

generally critical of the Baby Boomer generation, whom many Gen Xers look 

upon as self-centered and impractical.  9   

       Generation Y (Gen Yers)    ,  those born between about 1977 and 1994, make up 

over 20% of the U.S. population, or 70 million people. Because this generation is a 

large one, its members are likely to have a significant impact on this country’s social 

and economic landscape in the future. Generation Y is characterized by three main 

elements. First, members are comfortable with and tolerant of the racial and ethnic 

diversity around them and feel comfortable interacting with people outside their own 

ethnic group. 

    Second, one of the most noted trends in the Generation Y segment of the 

population is that the parents of Generation Y children are the focus of the family. 

Unlike Generation X, parents of Generation Y kids are very involved in the daily 

lives and decisions of their children. Parents often help Gen Yers plan their achieve-

ments, take part in their daily activities, and strongly encourage their children to 

succeed. This encouragement by parents makes members of the Y generation believe 

they can accomplish anything. Their relationship with their parents also makes it 

more likely for them to feel they can always return home to their parents for support 

and assistance. 

    Third, an important characteristic of this generation is that its members are 

technologically savvy—Gen Yers tend to be more sophisticated in their computer 

skills than Baby Boomers and Gen Xers. This is largely due to being exposed to and 

using technology at an early age. For instance, three out of four teenagers go online 

and 93% of those aged 15–17 are computer users. The time spent online consists of 

gaming, emailing, and instant messaging according to the National Center for Health 

Statistics.  10   In short, Gen Yers are educated and technologically adept and have been 

encouraged by their parents that they can achieve whatever goals they set for them-

selves. It is not surprising to learn, then, that there is a strong sense of entitlement 

felt by this group about wanting the best in life and thinking they deserve it. 

    Gen Yers are ambitious and have high expectations of themselves and those 

around them. They also are accustomed to instant gratification, tend to be overly 

confident, and are often characterized as those who are willing to cheat, if necessary, 
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to achieve their goals. On the positive side, members of this group are very adaptable 

in a variety of settings, are efficient multi-taskers, and possess the technological 

skills and educational talents to achieve significant goals.  11     

  � Elderly Crime  
 Since the early 1970s, some attention has been paid to the relationship between 

crime and the elderly.  12   The majority of this focus has been on fear of crime as well 

as elderly victimization. While conventional wisdom has been that the elderly are the 

age group at the greatest risk of becoming the victims of crime, research has consis-

tently shown that they have the lowest rates of actual victimization.  13   However, fear 

itself can be seen as a form of victimization, and the elderly, along with females of 

all age groups, express the highest levels of fear. Moreover, the consequences of 

actual victimization can be more severe for the elderly than other age groups because 

of their physical limitations as well as their limited economic ability to recover from 

the financial losses sustained by crime.  

 Elderly Victims 
 As a general rule, as a person ages, rates of victimization tend to decline. According 

to the National Crime Victimization Survey (NCVS), the elderly, those over the age 

of 65, experienced less violence and fewer property crimes than younger persons 

between 1993 and 2002. Property crime provided the greatest threat to those age 65 

and older. About 1 in 5 of personal crimes against the elderly were thefts compared 

to about 1 in 33 for younger persons.  14   

    The NCVS for 2005 showed that between 1993 and 2002, more than nine in 

ten crimes against the elderly were property crimes. With regard to violent crime 

victimization, such as homicide, the rate of victimization of the elderly is quite low 

(see  Figure 9.1 ). The data also reveal that older teens and young adults (18–24 years 

SOURCE: National Crime Victimization Survey 2005.
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old) experienced the highest homicide rate; however, this trend has shown a decline 

since its peak in the early 1990s. Similarly, the homicide victimization rates for 

adults aged 35–49 and 50 and older have also declined. Thus, for homicide, almost 

every category showed a decline between 1976 and 2004, and this trend continued 

in 2005, particularly for those over the age of 50.    

     There is also the concept of    eldercide    ,  which is the murder of a person 50 

years or older. This particular type of homicide comprised about 15% of all homi-

cides in 2005. As the NCVS shows, between 1976 and 2004, about half of the 

offenders of this type of homicide were in the 18–34 age group. Moreover, as 

 Table 9.1  shows, workplace murder (39.1%) and felony murder (23.9%) claimed 

a relatively large percentage of older victims.    

TABLE 9.1 

Homicide Type by Age, 1976–2004

 Victims Offenders 

 Under     Under  
 18 18–34 35–49 50+ 18 18–34 35–49 50+

All homicides 9.8% 52.7% 22.8% 14.7% 10.9% 65.0% 17.3% 6.9%

Victim/offender 
relationship
 Intimate 1.7% 46.8% 34.1% 17.5% 1.1% 46.6% 34.7% 17.7%

 Family 19.5 32.1 26.5 21.9 6.1 49.2 28.0 16.7

 Infanticide 100.0    8.2 81.1 9.6 1.1

 Eldercide    100.0 10.4 49.5 18.9 21.2

Circumstances
 Felony murder 7.6% 46.8% 21.7% 23.9% 14.9% 72.9% 10.2% 2.0%

 Sex related 19.7 45.2 16.6 18.6 10.7 73.8 13.4 2.0

 Drug related 5.4 71.5 19.8 3.2 10.6 76.8 11.3 1.2

 Gang related 24.5 68.3 6.0 1.3 29.4 68.8 1.6 .3

 Argument 5.4 56.2 26.2 12.1 6.9 60.2 23.1 9.8

 Workplace 2.0 27.4 31.5 39.1 4.9 53.0 27.1 15.0

Weapon       
 Gun homicide 7.4% 59.2% 22.4% 10.9% 11.9% 64.6% 15.9% 7.6%

 Arson 28.2 27.1 19.2 25.5 11.6 57.8 23.5 7.1

 Poison 26.7 23.9 16.6 32.7 4.5 50.9 26.2 18.4

Multiple victims 
or offenders       
 Multiple victims 18.4% 46.2% 19.1% 16.4% 9.5% 66.1% 18.6% 5.8%

 Multiple offenders 11.3 55.4 19.8 13.6 18.4 73.0 7.4 1.2

Source: FBI Supplementary Homicide Reports 1976–2004, Crime in the United States. (Washington, D.C.: U.S. 
Government Printing Office).
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   Elder Abuse 
 Another type of victimization concerns    elder 
abuse    .  No one knows exactly how many older 

Americans are abused, neglected, or exploited 

each year; part of the reason for this has to do 

with the problems of defining elder abuse. 

Additionally, there is no uniform reporting 

 system, rendering any type of comprehensive 

national database difficult to obtain. The research 

that exists on elder abuse has shown that between 

1 and 2 million Americans 65 and older have 

been mistreated by someone on whom they 

depend for care or protection.  15   

   Like many crimes, elder abuse often goes 

unreported. According to the National Center 

on Elder Abuse, for every case of elder abuse, 

neglect, exploitation, or self-neglect reported 

to authorities, about five more incidents go 

unreported.  16   Additionally, the types of abuse 

vary. One type involves financial exploitation. 

This is usually the result of some sort of confi-

dence game or fraud committed against the 

elderly. According to one study, the overall reporting of financial exploitation is 

about 1 in 25 cases, which translates into about 5 million financial-abuse victims 

each year.  17   

  Another type of elderly victimization is physical abuse. A 2003 study of 

nursing homes found that among seven types of abuse, physical abuse was the 

most common type reported.  18   In a 2004 survey of Adult Protective Services 

agencies, the National Center on Elder Abuse found that older women were far 

more likely than older men to suffer from physical abuse or neglect—almost two-

thirds (65.7%) of elder abuse victims were women. This study also found that 

43% of abuse victims were 80 and older. The abusers in this study were primarily 

females (52.7%), and three-fourths of offenders were under 60. About half of the 

perpetrators of elderly abuse were members of the victim’s family—a third of the 

perpetrators were adult children and another 21% were other family members. 

Spouses or intimate partners accounted for only 11% of the total number of 

offenders. According to the study, caregiver neglect accounted for about 20% of 

all neglect cases.  19      

 Elderly Offenders 
 While a great deal of attention has been given to elderly victims, relatively little has 

been given to elderly offenders. The image that the elderly offender conjures up is 

filled with stereotypes and misinformation. Because people think of the elderly as 

infirm or limited in mobility, it is relatively easy to conclude that these individuals 

commit relatively “harmless” crimes, such as shoplifting or other nonviolent acts. 

However, as was mentioned, there is no consensus in determining when someone is 

The elderly are often 

victimized in the form of 

abuse, often by family 

members.
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considered “elderly.” Most people use 65 years old as the cutoff point. This is the 

usual retirement age, the point at which one is eligible for Social Security benefits, 

pensions, retirement income, Medicare, and so on. But the number is rather arbi-

trarily designated. Additionally, the agencies that collect data on crime vary consid-

erably in their    operationalization    of age, or how they define it for the purpose of 

analysis. For example, the FBI, in its analysis of crime statistics, uses “65 and over” 

as the uppermost category in arrest data, but includes 55–59 and 60–64 age groups 

as well. Other agencies in the criminal justice system, such as the Federal Bureau of 

Prisons, use 45 as their cutoff point, while some state systems use 60. More recently, 

some states have taken to using the degree of disability, rather than chronological 

age, in their definition. An added problem with understanding elderly crime is that 

the elderly population tends to overlap with two other special needs categories: the 

chronically ill and the terminally ill.  20   In general, the criminal justice system often 

classifies those “55 and over” as elderly. Opinions vary as to why this is the case, but 

many researchers contend that the reason for the differences has to do with collaps-

ing intervals in order to have enough people in the respective categories.  21   However, 

this variability makes it difficult to compare information about elderly criminals 

from one study to the next. 

    To complicate the problem further, some researchers relate age categories to 

the type of crime committed. For instance, “joyriding” tends to be committed by 

teenagers. If a person 35 years of age is arrested for joyriding, for the purpose of 

statistical analysis, he or she could be defined as an elderly offender, largely because 

people in this age group typically do not engage in this type of activity. As a result 

of these problems, most researchers rely on the chronological categorization of age, 

but even here, problems emerge.  22   

    The classification based on age is only one part of the problem in determining 

the extent of the elderly population’s involvement in crime. There is also the issue 

of defining a crime. When people typically talk about the “crime problem,” they are 

referring to street crime. Using this definition, crime statistics reflect the image that 

crime tends to be a young, minority, male phenomenon. However, this is an overly 

simplistic definition of crime since it does not take into account white-collar or 

organized crime, nor does it include professional criminals, most of whom tend to 

be older. While crime is generally considered a “young man’s game,” it is important 

to account for when, and under what circumstances, the elderly become involved in 

criminal activity. According to the  Uniform Crime Reports,  which classifies arrests 

by age, there are three general categories to use in assessing elderly criminals: 

55–59, 60–64, and 65 and older. Given the problems of operationalizing the term 

“elderly,” for the purpose of this chapter, all three categories will be used. 

  Research on Elderly Criminals 
 While there are a few older studies and some current research on this population, 

the vast majority of attention on elderly offenders occurred in the 1980s. The 

most recent research generally focuses on older inmates. Offenders who have 

been in prison for a long period of time inevitably encounter physical problems. 

The problems stemming from an elderly inmate population are serious and costly, 

ranging from concerns about victimization to health care issues.  23   
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A G I N G  M O B S T E R ,  9 6 , 
S E N T E N C E D

In February 2007, in U.S. District Court in Fort 

Lauderdale, Florida, 96-year-old Albert “The Old 

Man” Facchiano, a “made member” of the Genovese 

crime family, the nation’s largest and most powerful 

Mafia family for decades, pleaded guilty to charges of 

racketeering, conspiracy, and jury tampering. 

According to prosecutors, Facchiano supervised rob-

beries, money laundering, bank fraud, and stolen 

merchandise from 1994 to 2006. He also pled guilty to 

trying to locate and intimidate a government witness 

in New York in 2005. Facchiano becomes one of the 

oldest criminals to plead guilty to federal crimes and 

one of the oldest to have committed crimes at such an 

advanced age. During the court hearing, Facchiano 

used a special headset to hear questions from the U.S. 

District Court judge. When asked by the judge “Is 

your mind okay?” Facchiano eventually responded, 

“Oh yes, I can’t hear, but I can understand, your 

honor.” Facchiano’s attorney stated that his client sees 

a doctor four times a week and suffers from back pain 

and a host of other ailments. While the charges against 

Facchiano carried a prison sentence of up to 30 years 

and $500,000 in fines, because he pled guilty, prosecu-

tors recommended Facchiano serve house arrest, 

citing that any form of incarceration would be a form 

of capital punishment.

  What is interesting about the research on this population during the 1980s 

is that many experts were looking at elderly criminals as the onset of a social 

problem.  24   In their seminal text,  Constructing Social Problems  (1977), John 

Kitsuse and Malcolm Spector state that    claims making    is a fundamental aspect 

of how social problems are defined in a given society. When people, particularly 

experts, assert that an event or a phenomenon is problematic for a society, the 

process of making a claim occurs, and a social problem is created. This same 

process occurred in the literature on elderly criminals. Because it seemed logical 

at the time, and because many researchers were pointing to the inevitability of an 

increase in elderly offenders, many criminal justice researchers and sociologists 

were convinced of the validity of these claims. As an illustration, the authors of 

one of the most comprehensive texts on the subject of elderly criminals offered 

this prediction: 

 It is a rare opportunity to see a social problem coming with enough lead time to 

do something about it. We are very sure that the demographic balance of our 

population will shift so that more people will be in the upper age ranges. As this 

occurs, the elderly crime problem can only assume a more important position on 

our list of domestic problems. It seems particularly appropriate to begin 

developing policies of control and prevention right now.  25     

 However, just as the research in the 1980s intensified in anticipation of a significant 

social problem, the research nearly stopped in the 1990s. As was mentioned, while 

some assessment of this subject continues, it is usually much more focused on the 

effects of incarceration than on the incidence of elderly crime.  26   Few studies make 

reference to the expectations of a decade earlier. However, this is not to say what was 

discovered during this time period was flawed—a great deal was learned about the 

range of activities of many elderly offenders. 
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TABLE 9.2 

Violent and Property Crime by Age Group, 2000 and 2005

 2000 2005

 55–59 60–64 65 and over 55–59 60–64 65 and over

Violent Crime 4,824 2,427 2,983 2,369 1,101 1,133

Property Crime 8,637 4,262 5,699 14,513 6,192 5,444

Total Arrests 9,116,967 10,369,819

  At first glance, the dramatic decrease in the number of studies suggests a 

wavering interest in the topic, which could be taken as evidence that the elderly 

crime wave failed to occur. However, a better indicator of the accuracy of this 

prediction would be an analysis of arrest statistics much in the same way that 

studies were conducted in the 1980s. One study, for example, analyzed arrest 

statistics from the  Uniform Crime Reports  between 1964 and 1979 and found a 

dramatic increase of arrests for serious crimes among those 55 and over. The find-

ings of this study showed a significant increase in the percentage of elderly 

arrests for property crime, motor vehicle theft, and sex offenses, especially when 

compared to the rest of the offender population. The conclusion drawn from this 

study was that while the elderly constituted only a small part of the total arrests, 

there was every reason to expect the number of elderly arrests would increase 

dramatically as the entire population grew older.  27   An analysis of the  Uniform 
Crime Reports  arrest statistics from 1990 to 1994 was done in an effort to assess 

these predictions over time. The findings showed that the percentage of arrests for 

the population increased from 1990 to 1994, but the overall arrest rate for elderly 

offenders decreased by 5%.  28   

  There was also a difference from the previous research with regard to violent 

crime, which increased almost as much for elderly offenders as it did for the rest of 

the population, while property crimes witnessed a dramatic decrease for elderly 

offenders. A comparison of arrest statistics for 2000 and 2005 showed an increase in 

property crime rates but significant reductions in violent crime. On average, elderly 

criminals represented about 1.2% of the total number of arrests in 2000 and about 

1% in 2005. The real differences are found in comparing property crimes. Between 

2000 and 2005, the proportion of property crime for the 55–59 age group increased 

about 5% and the proportion of property crime in the 60–64 age category increased 

only about 2%. The property crime rate for the oldest category remained about the 

same during this five-year span. (See  Table 9.2 .)    

   Thus, the current trends in crime committed by the elderly, as well as the types of 

crimes, vary considerably from what was known in the 1980s. In fact, while the research 

predicted the number of offenders would increase as the population got older, this has 

not occurred. However, while the early data suggested that older offenders were more 

likely to be involved in alcohol-related crimes, recent arrest data indicate a decrease has 

taken place. The incidence of elderly sex offenders increased in the 1990s; however, the 

evidence suggests the number has decreased substantially in recent years. 
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      � Types of Elderly Offenders   

 Shoplifting 
 As was mentioned, the image of the elderly criminal strikes most people as incon-

gruous with their understanding of crime in society. When Americans think of 

elderly criminals, it is not uncommon to envision a rather passive and benign type of 

offender: one who does not injure his or her victims and commits economic crimes 

rather than violent ones. Shoplifting is one type of crime that fits this image. It is 

passive, it does not usually lead to injuries to bystanders, and one does not need a 

great deal of dexterity or mobility to commit it. 

    Many people also attempt to deflect the culpability of the elderly offender by 

offering exculpatory reasons for committing this act, such as economic hardship or 

that the crime was committed without any intent. In other words, elderly shoplifters 

are simply those people who forget to pay for their purchases and then are appre-

hended when they attempt to leave the premises. Loneliness is also used as an expla-

nation by some scholars: The elderly criminal is in need of contact with others and, 

like a young child, steals for the attention he or she receives.  29   

    But what do we really know about elderly shoplifters? One of the few studies 

of this population examined 191 first-time offenders in Florida who agreed to par-

ticipate in a court-ordered diversion program. In trying to answer the question of 

whether elderly shoplifters steal because they are poor, researchers in this study col-

lected data on the offenders’ income, occupation, and whether or not they owned a 

home. The median annual income of these offenders was approximately $7,500 and 

Because of the unique problems stemming from prosecuting and sentencing elderly offenders, some 

experts advocate for a separate geriatric court.
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about half of them (45%) derived their incomes from three or more sources: interest 

from savings, stocks and bonds, and Social Security benefits. Most of them had been 

white-collar workers, professionals, and administrators in their former careers. 

Moreover, 83% of offenders owned their place of residence. Thus, the vast majority 

of elderly shoplifters in this study were homeowners and not without resources, 

which runs counter to the indigent argument. 

    Additionally, of the objects stolen by these elderly offenders, the most com-

mon were clothing items and cosmetics rather than subsistence or need-based items 

such as food or drugs. Researchers in this study also attempted to document the 

“lack of intent” explanation, whereby shoplifting cases by the elderly were due to 

forgetfulness rather than to intentionally stealing. While there are instances where 

people innocuously take items and forget to pay for them, this explanation loses 

much of its validity when multiple items are taken. That is, most people can under-

stand forgetting one item, but the intent to shoplift becomes more credible as the 

number of items increases. In this study, about half (48%) of the cases involved two 

or three stolen items.  30   

    Finally, as was mentioned, a popular explanation for elderly shoplifting 

involves loneliness. In these cases, the elderly offender is isolated from social inter-

action and craves attention. However, the findings of this particular study showed 

that approximately 70% of the offenders did not live alone and 65% were married. 

In addition, approximately 80% indicated that they had family members or close 

friends living in the area. Other tests of social isolation given to offenders supported 

the conclusion that the offenders were not stealing due to loneliness or feeling iso-

lated from the larger community. 

    In sum, the research on the elderly shoplifter, while still scant, runs counter to 

popular understanding of why these individuals engage in this type of criminal activity. 

They are not indigent, are not without other resources, and appear to have adequate 

social and emotional support networks. Moreover, elderly shoplifters do not appear to 

be retaliating against businesses they patronized. In fact, many offenders rate the estab-

lishments from which they steal rather high in terms of the services they provided. 

    While no formal category of shoplifting exists in official statistics, accord-

ing to the  Uniform Crime Reports,  there has been a dramatic increase in the 

number of arrests for crimes like shoplifting among older age groups (see  Table 9.3 ). 

In 2000, there were 16,467 larceny-theft arrests. In 2005, there were 22,782 lar-

ceny-theft arrests, a 38% increase. For the 55–59 age group, the increase was 

40%; for the 60–64 group, it was 30%; and there was a small increase of 4% for 

the over 65 group.  31      

TABLE 9.3 

Larceny-Theft by Age Group, 2000 and 2005

 2000 2005

 55–59 60–64 65+ 55–59 60–64 65+

Larceny-Theft 7,506 3,824 5,137 12,451 5,421 4,910

Total Arrests 9,116,967 10,369,819
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    Homicide 
 Relatively few homicides occur in the United States each year, and less than 2% are 

committed by the elderly in any given year, according to arrest statistics from the 

 Uniform Crime Reports.   32   

    While a great deal of attention is given to older victims of homicide, informa-

tion is generally lacking on older homicide offenders. In the quest to demystify some 

of the notions about this topic, one study used the FBI’s  Supplemental Homicide 
Reports  to profile elderly homicide offenders. The study showed that, like the fluc-

tuation in the overall homicide rate, the rate for the elderly is not stable across juris-

dictions. As a result, the elderly offender is affected by the same sociological factors 

that create different murder rates among younger adults from state to state. 

    Some experts argue that elderly offenders would be more likely than younger 

offenders to kill those of their own age. Some of the research on this topic shows 

that many young homicide offenders kill people older than they are as a result of 

robberies or the commission of other felonies.  33   Since the data show that the elderly 

are not as likely to be involved in these kinds of activities, one might conclude that 

older people  would  be more likely to kill within their own age group. However, the 

data suggest that the opposite is true. According to the  Uniform Crime Reports  for 

2005, people in the 60–64 and 65–74 groups were actually less likely to kill some-

one of their own age and about 21% of those aged 50 and over killed victims of the 

same age. 

    Finally, it has been argued that elderly offenders would be more likely to use 

firearms than offenders in other age groups. The logic, of course, is that since the 

elderly are not as strong as younger people, they would be more likely to use a gun 

to commit the crime. Twenty years ago a study found that this was   supported by the 

data: Elderly offenders were more likely to use firearms than the non-elderly. In the 

mid-1990s, another study of elderly homicide offenders was conducted in Detroit.  34   

Many of the trends identified in the initial study of elderly homicide remained con-

stant almost ten years later. This study found that older homicide offenders were 

more likely to use firearms in the commission of a crime than their younger coun-

terparts. The author of this study also found that “proportionally fewer homicides 

perpetrated by older persons appear to be committed between 8:00 P.M. and 1:59 

A.M. For some reason, the elderly are less inclined to kill late at night than are the 

non-elderly.”  35   

    An analysis of homicide statistics from 1976 to 2004 revealed that only about 

8% of offenders aged 50 and older used a firearm to commit a homicide.  36   This sug-

gests that elderly homicide offenders are not significantly different in many ways 

from murderers in younger age groups, although some of the practical aspects of 

committing the crime account for some differences in their rates. For instance, 

unlike younger offenders, older killers commit many of their crimes within their own 

residences. This may be due to a variety of reasons, but perhaps the most significant 

is that elderly people tend to spend more time at home than in public or commercial 

establishments. Finally, the low incidence of murders by the elderly may have some-

thing to do with the shorter life span of violent individuals. Some research suggests 

that people with predispositions toward violence are less likely to reach the age of 

55 and thus are at lower risk to become an  elderly  offender. Thus, while it is true the 
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elderly commit fewer homicides, in general the patterns are similar to those of 

younger offenders. 

    The most recent data available on elderly homicide show some dramatic 

increases. This comes at a time when the number of homicides, particularly in large 

cities, has had a sudden increase. According to a report issued by the Police 

Executive Research Forum titled  Violent Crime in America: 24 Months of Alarming 
Trends , the murder rate has increased more than 10% since 2004. In addition, the 

report showed that robberies, felony assaults with a gun, and other violent crimes 

have increased. 

    According to the  Uniform Crime Reports,  in 2000, there were approximately 

254 elderly arrests for homicide (see  Table 9.4 ). This number increased 27% in 2005 

to a total of 347.  37      

    Sex Offenses 
 As with other crimes, stereotypical images exist about elderly sex offenders that 

interfere with an accurate understanding of this phenomenon. Some people believe, 

for instance, that sexual offenses involving children are the sex crime most often 

committed by old men.  38   The media has also created a climate in which the image 

of a sexual predator is an elderly man, likely a Catholic priest, who preys upon inno-

cent children. In fact, there is a great deal of distortion of sex offenses among the 

elderly and the pedophilia of priests in particular. Much of what has been called 

pedophilia is actually consensual sex among older boys, not child abuse or sexual 

assault as has been portrayed in the media. This trend does not suggest that pedo-

philia is acceptable or what some priests have done is appropriate. However, the 

media’s distorted image does suggest that perhaps the elderly are not as involved in 

sex offenses as is commonly believed.  39   

    One study attempted to synthesize the information on the subject by examining 

86 elderly and young sex offenders (young was defined as 30 years old and younger, 

while elderly was defined as 60 years and older). The results were that elderly 

offenders had more stability in terms of their marital status, occupational income, 

and ties to the community. Younger sex offenders were more likely to have higher 

education levels, a history of drug and alcohol abuse, and to have had a sexual 

encounter with a child in a public place, such as a local park. Elderly sex offenders 

were more likely to have been a passive recipient in the exchange with a child and 

to have engaged in this activity in the privacy of their own home.  40   In virtually all of 

TABLE 9.4 

Homicide by Age Group, 2000 and 2005

 2000 2005

 55–59 60–64 65+ 55–59 60–64 65+ 

Homicide 102 56 96 155 73 119 

Total Arrests 9,116,967 10,369,819
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the cases involving elderly sex offenders, there was some sort of relationship 

between the victim and the offender and the nature of the activity was usually non-

violent. This study and others have found that mental disorders, organic brain dys-

functions such as dementia and delirium, as well as neurosis, personality disorders, 

and alcoholism, are much more common among elderly offenders than younger 

offenders.  41   

    For the purposes of analysis, according to the  Uniform Crime Reports,  sex 

crimes include all activities except prostitution and forcible rape. While this covers 

a wide range of activities, the data suggest that the incidence of sex crimes 

increased considerably between 2000 and 2005 (see  Table 9.5 ). According to 

 Uniform Crime Reports  data, the total number of older persons arrested for sex 

offenses in 2000 was 3,963. In 2005, this number was 4,675, an increase of 

approximately 18%. For the 55–59 age group, the increase was about 25%; for the 

60–64 group, it was about 22%; and the increase was about 6% for the over 65 

group.  42      

    Alcohol-Related Crimes 
 Unlike other forms of crime committed by the elderly, the evidence on the relation-

ship between alcohol use and criminal activity among the elderly has a larger 

empirical foundation. The questions and controversy surrounding this type of crimi-

nal behavior stem largely from whether or not elderly people drink more than young 

people. While some experts argue that older people drink to alleviate feelings of 

isolation and emotional loss, or to derive some sense of satisfaction in life, others 

contend that the incidence of crimes while under the influence of alcohol decreases 

with age.  43   

    Alcohol-related arrests, such as driving while intoxicated and public drunken-

ness, account for the majority of criminal behavior of people 55 and older. Other 

research on alcohol-related crime by the elderly has shown that the majority of 

offenders are males with long-term, chronic drinking problems and equally long 

histories of crime while under the influence of alcohol.  44   However, there are also 

data that suggest older people generally drink less than their younger counterparts. 

In fact, in contrast to these prevailing theories, some studies suggest that the very 

old, those 75 and older, are more likely to abstain from alcohol.  45   While there 

remains a great deal of debate about this issue, the research suffers from method-

ological problems and often lacks comparability with other studies. However, the 

TABLE 9.5 

Sex Crimes by Age Group, 2000 and 2005

 2000 2005

 55–59 60–64 65+ 55–59 60–64 65+

Sex Crimes 1,618 999 1,346 2,022 1,214 1,439

Total Arrests 9,116,967 10,369,819
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weight of the evidence suggests that the problem of alcohol-related crime by the 

elderly is not of epidemic proportions. The data do show that if older people are 

arrested for crimes, they are very likely to be alcohol-related ones. However, 

alcohol-related offenses, such as drunk driving and public drunkenness, account for 

only 0.2% of all reported arrests of older adults. 

    According to the  Uniform Crime Reports,  in 2000 there were 45,180 elderly 

arrests for driving under the influence (DUI) (see  Table 9.6 ). In 2005, there were 54,690 

such arrests, an increase of  21 %. Public drunkenness also witnessed a slight increase 

between 2000 and 2005. There were 20,831 elderly arrests for public drunkenness in 

2000 compared to 23,032 arrests for that crime in 2005, about an 11% increase.    

      � Formal Reactions to the Elderly Criminal  
 It should be clear at this point that the “problem” of elderly crime is really not a 

problem in terms of the actual numbers of offenders or offenses. It is unlikely, 

either now or perhaps even in the future, that an “elderly crime wave” will occur. 

Despite its limitations and flaws, the  Uniform Crime Reports  has consistently 

shown that elderly criminals do not represent a significant crime problem. 

However, perhaps the problem should not be understood in terms of its volume or 

magnitude but, rather, in terms of its uniqueness. The fact that elderly individuals 

commit various types of crime, including violent offenses, raises a number of 

questions about the pursuit of justice, the goals of punishment, and the purpose of 

the criminal justice system. 

    The problem of elderly crime is somewhat similar to the problem of juvenile 

crime in that society recognizes young people as being different from adults when 

they commit criminal acts. Consequently, this system has a different philosophy than 

the adult system: one that tempers the culpability of the offender while still holding 

youth accountable. Add to the fact that since most of the recent research focuses on 

the particular problems elderly criminals encounter when they are processed through 

the system,  46   many criminal justice experts have argued that perhaps one way to 

alleviate these problems is to establish a separate system for the elderly, or what is 

sometimes referred to as a    geriatric court    .   47   

    Proponents of this type of change argue that elderly criminals are inherently 

different from younger criminals and merit special consideration in the justice 

TABLE 9.6 

DUI by Age Group, 2000 and 2005

 2000 2005

 55–59 60–64 65+ 55–59 60–64 65+

DUI 22,260 11,704 1,216 29,014 14,013 11,663

Drunkenness 10,785 5,378 4,668 13,196 5,787 4,049

Total Arrests 9,116,967 10,369,819
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process. Moreover, the pains of punishment are more taxing on elderly offenders. 

Advocates of the geriatric court also contend that there should be a more lax 

approach by law enforcement, a more lenient attitude by the courts in sentencing, 

and a sympathetic approach to punishment by correctional institutions. The logic, 

of course, is that neither society nor the individual benefits from the unilateral 

treatment of offenders. What good does it serve society, for example, if a 65-year-

old man is given a 30-year prison sentence? The same punishment for a 15-year-

old does not end his life; however, for an elderly criminal, this sentence may in 

fact be a form of capital punishment. Moreover, since the legal precedent for a 

separate system has already been established for juveniles, and the particular 

needs and problems of older offenders are similar to those of juveniles (in terms 

of vulnerability and risks, as well as the issue of rehabilitation), why not create a 

separate system? 

    It may very well be that a geriatric court can lead to improvements in meeting 

the needs of the elderly population. While the answer to this question cannot be 

found without additional and extensive research, the idea of a geriatric court requires 

an examination of many current policies and practices involving the administration 

of justice. 

    On the other hand, opponents of this approach argue that distinctions of crime 

cannot be based on chronological age. In other words, a person is ultimately respon-

sible whether he or she is 18 years old or 80. In this model, one that clearly fits 

within the    just deserts    philosophy, which argues that all people are equally respon-

sible for their actions and should be punished according to what they have done, the 

symbolic and practical consequences of taking a lenient attitude toward the elderly 

may encourage other potential offenders to commit crime. 

    Finally, as was mentioned, while there is much left to be done in terms of 

understanding elderly crime, the vast majority of the research has focused on how 

and in what ways offenders are forced to cope with the pains of imprisonment. This 

includes the organizational and logistical problems faced by correctional institutions 

that have an increasingly older inmate population. The problems are many and quite 

diversified, and they will likely increase with time. Thus, the handling of elderly 

inmates, in terms of both physical safety and health care, will likely remain a central 

feature in the study of elderly offenders.  

 Elderly Inmates 
 The research on elderly criminals shows that the number of offenders over the age of 

55 going to prison is increasing and that the ones already in prison are getting older. 

Added to the aging of the inmate population is the fact that tougher sentencing laws 

mean that younger offenders who commit serious crimes will also likely spend longer 

periods of time in prison. In 2001, according to the National Institute of Corrections, 

the number of state and federal inmates aged 50 and older increased 173% from 1992 

and comprised about 8% of the overall prison population. In 2005, elderly inmates 55 

and over comprised 10% of the total inmate population in state and federal prisons. 

The day-to-day stressors and risks associated with institutional life are exceptionally 

hard on elderly offenders. Elderly inmates also require more correctional officer pro-

tection from younger predators. 
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   The most common health-related prob-

lems elderly inmates experience include incon-

tinence, respiratory illnesses, cardiovascular 

disease, and chronic problems such as arthritis, 

high blood pressure, prostate problems, and 

ulcers. Elderly inmates also suffer from typical 

age-related illnesses such as cognitive impair-

ment, reduced vision and hearing, loss of physi-

cal strength, and emotional disorders.  48   Given 

the nature of these problems, it should not be 

surprising that the cost of incarcerating an 

elderly inmate averages $60,000–$70,000 per 

year, nearly three times the amount for incarcer-

ating the average healthy and younger inmate. 

   The special circumstances surrounding 

the incarceration of elderly inmates also create a 

number of challenges for correctional institu-

tions. For example, older inmates have greater 

health care needs, may require a number of 

structural changes in the facility to accommodate 

them, such as single beds instead of bunk beds and fewer inmates per cell, and even 

the creation of geriatric units within the prison. The special health care needs of 

elderly inmates also require correctional institutions to either establish or contract 

comprehensive health care services.  49   

    Across the country, some states are attempting to address the escalating health 

care costs for elderly inmates. For example, at least 16 states have established sepa-

rate facilities to house older inmates, and many are offering hospice care for dying 

prisoners. In Texas, for example, about 200 inmates over the age of 65 receive round-

the-clock care. The state of Nebraska offers nursing-home living for some inmates, 

and Oklahoma is creating a separate unit for older inmates.  50   

    In California, where there are 172,000 prisoners in the state system, the prob-

lem has become acute, with jails releasing convicted felons because of overcrowding. 

In the state prisons, inmates are stacked three high in cells and housed in hallways 

and converted gyms. Some California prisons are even 200–300% over capacity. In 

order to provide space for inmates, some facilities have had to rent cell space from 

other, less crowded prisons. As prison officials struggle to find solutions to the prob-

lems of overcrowding, they are faced with a 70%    recidivism rate    ,  also known as the 

reoffending rate. California’s recidivism rate is currently the highest in the nation. 

This means that 70% of the inmates convicted of a crime will commit another one 

within three years of release .  
    In California, the number of prisoners 55 and older has doubled since 1997, 

with almost 20,000 prisoners over age 50 and almost 750 over 70 years old. As one 

expert on prisons noted, there is evidence that prisoners are physiologically ten years 

older than their chronological age. This means that inmate needs are increasing as 

are the costs of their incarceration.  51   Because of this, some experts have suggested 

that the best way to alleviate overcrowding in prison would be to release the inmates 

who pose the least risk to the community. Given that recidivism rates generally drop 

The number of offenders 

over the age of 55 going 

to prison is increasing, 

and the ones already in 

prison are getting older.
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around the age of 30 and continue to fall after that, an argument can be made that 

releasing elderly criminals makes sense in that they are least likely of all age groups 

to commit another crime against the community.  52   

    As the current research tries to show, there are a number of practical issues 

surrounding elderly inmates. These range from the pragmatic difficulties of 

maneuvering a wheelchair in a prison cell to improving health care facilities. For 

example, it seems obvious that planners did not, and perhaps could not, have fore-

seen these issues when prisons were being constructed ten, twenty, or even forty 

years ago. Prison cells were simply not designed for offenders who were limited 

in mobility. However, the realities of incarcerating older inmates, as well as caring 

for those who become ill, need to be incorporated into the design and construction 

of new facilities. While this will increase the costs, it may be one of the conse-

quences of incarcerating older offenders and keeping them incarcerated for long 

periods of time.   

 Law Enforcement and Elderly Offenders 
 Related to the issues surrounding elderly inmates are several philosophical and 

pragmatic questions raised by many criminal justice scholars. David Newman, a 

noted expert on elderly crime, makes an interesting point about the practical 

problems for police officers who encounter elderly criminals. He questions 

whether handcuffing or shackling a 75-year-old is really in line with the goals of 

the criminal justice system. Newman also questions whether or not booking pro-

cedures, including fingerprinting, photographing, and lineups, are really neces-

sary and appropriate for 70-year-old suspects. In addition, Newman argues 

against monetary bail as the only way elderly offenders can be released while 

awaiting trial. He asks, “Are they likely to flee? Do many or most elderly offenders 

really need to be jailed or imprisoned?”  53   In short, Newman calls into question 

the issue of whether or not the criminal justice system effectively addresses the 

problems of elderly offenders. 

    While Newman raises some interesting points, should chronological age play 

a factor with these issues? There are many instances in which exceptions are   made 

for all types of offenders. If the person is violent, whether elderly or not, one would 

think that the safety of the arresting officers, the citizens of that community, and the 

well-being of the individual offender would override any embarrassment or humil-

iation the particular suspect might feel. In short, it is not clear whether older 

 offenders should be given special considerations with regard to the early stages of 

the justice process. Where there is stronger support in Newman’s argument con-

cerns the pragmatic problems of being imprisoned. Prison cells are not designed for 

the elderly, which presents a number of problems for the correctional institution as 

well as the inmate. 

    The subject of elderly criminals presents one of the most interesting juxtaposi-

tions of the disciplines of criminology, criminal justice, and gerontology. Despite the 

fact that crime committed by the elderly has not grown in the way the research had 

predicted, the issues and problems surrounding this phenomenon will continue to 

have an impact on the understanding and perceptions of aging in American society 

as well as how and in what ways crime influences social life.      

mcn79948_ch09_198-220.indd Page 215  6/28/08  4:50:30 AM usermcn79948_ch09_198-220.indd Page 215  6/28/08  4:50:30 AM user /Volumes/202/MHSF047/MHSF047-09/Volumes/202/MHSF047/MHSF047-09



216 Part II Cultural Specifi cs in the Criminal Justice System

  Summary 
 This chapter explored the phenomenon of elderly crime. There can be little doubt 

that as the population gets older, the number of people involved in crime, whether 

as victims or as offenders, will likely increase. Baby Boomers, those born between 

1946 and 1964, represent the newest group of elderly in this country. As a 

generation, they have redefined the face of America with the Civil Rights 

Movement and protests against the Vietnam War, and represent some of the leading 

figures in politics, economics, and social activism. As this generation becomes 

older, it is likely that they will also redefine the criteria used to evaluate the 

concept of aging. Generation X, or Gen Xers, are those individuals born between 

about 1968 and 1979. This group is generally considered an underachieving 

generation, critical of the self-indulgence of Baby Boomers, and who grew up 

amid a host of social problems in the 1980s and 1990s. Generation Y is the latest 

group of young people in this country, born between about 1977 and 1994. Gen 

Yers are characterized by their willingness to embrace cultural diversity, are 

educationally and technologically sophisticated, and have a strong sense of self 

including feelings of entitlement, self-confidence, and impatience in climbing the 

ladder of success. 

  Conventional wisdom concerning elderly crime typically focuses on elderly 

victimization. As this chapter has shown, the elderly are the least likely to be 

victimized of any age group, but this should not be interpreted to mean the elderly 

are not victimized. There is a great deal of empirical evidence on elderly abuse as 

well as research on elderly offenders. 

  Early predictions of an elderly crime wave, based largely on population and 

demographic shifts, have failed to emerge. However, the research on elderly criminals, 

found primarily in the official crime statistics, shows that elderly crime is not as 

frequent as crime committed by younger offenders; however, it is sufficient to warrant 

more attention. Generally speaking, most of the elderly crime noted in the data relates 

to minor forms of crime, usually alcohol related or some type of larceny. Despite noted 

cases of elderly criminals commiting violent acts, these instances are relatively rare. 

  Most of the research interest on elderly criminals has focused on the area of 

incarceration and prison life in general. As inmates are sentenced to longer prison 

terms, issues relating to health care and the overall quality of life for inmates become 

a topic of keen interest to researchers. 

    You Make the Call
  Elderly Criminals

   Consider the following scenario. Debate the pros and cons of all options and decide 
what you would do.

   You are an appellate court judge who has received an appeal from a 65-year-old inmate 

who was serving a sentence for having murdered his terminally ill wife. Knowing that 

she was going to endure extraordinarily painful treatments, the man, overcome with 

�
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emotion, decided to throw his wife off of the balcony of their ten-story apartment. Upon 
conviction, he received a 30-year sentence for his crime, but is appealing on the basis that 
this constituted cruel and unusual punishment. The reason for this, obviously, is that such 
punishment is, effectively, a death sentence given his age. The public is supportive of a 
merciful approach, particularly given the fact that the offender’s crimes, while heinous, 
merit some consideration.

   Questions
1.     What is your decision on his appeal?
2.     Should there be a different standard of justice on the basis of the man’s age?
3.     Should the way the man killed his wife factor into the sentencing decision?
4.      Does the public’s sentiment toward the man merit consideration? Why or 

why not?     

   Key Terms 
  Baby Boomers (p. 199)     
  claims making (p. 205)     
  elder abuse (p. 203)     
  eldercide (p. 202)     
  Generation X (Gen Xers) (p. 200)     
  Generation Y (Gen Yers) (p. 200)     

  geriatric court (p. 212)     
  just deserts (p. 213)     
Mcjobs (p. 200)
  operationalization (p. 204)     
  poverty line (p. 198)     
  recidivism rate (p. 214)       

  Discussion Questions  

  1.    Do you think a geriatrics court would be helpful in the processing of elderly 
offenders? Could it be used in a similar fashion as the juvenile justice system? 
Why or why not?  

  2.    What responsibility does the government have to provide comprehensive health 
care to elderly inmates? Should correctional agencies be forced to meet serious 
and chronic health care needs of elderly inmates, or should they be responsible 
only for routine care and emergencies?  

  3.    In what ways do you think the Baby Boomer generation will change the way 
the elderly are perceived? Is this characterization of Baby Boomers seen in a 
positive or negative light?  

  4.    How is elderly abuse different from child abuse? Should elderly abusers be 
given the same punishments as child abusers? How do you think elderly abusers 
would be perceived in prison compared to child abusers?  

  5.    Given the role that alcohol plays in elderly crime, do you think society should 
be able to restrict its use among the elderly in the same way it limits access for 
minors? Why or why not?  

  6.    Given the public’s perception of elderly criminals, what steps can you think of 
to help merchants prevent elderly shoplifting?    
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C H A P T E R 10

     Policing and Multiculturalism  

  Chapter Objectives 

 After reading this chapter, you should be able to 

   ❖ Understand how the historical development of 
policing relates to current concerns regarding 
multiculturalism. 

   ❖ Understand the extent, nature, and need for 
multiculturalism among police personnel. 

   ❖ Recognize how police practices exist with regard 
to multiculturalism, and how those actions 
affect police–community relations and 
perceptions of the police. 

   ❖ Understand the significance of training as it 
relates to policing in a multicultural society.    

 The nature of police work, including the constant human interaction with varied 

groups, sometimes results in officer misbehavior or unsubstantiated claims of officer 

misconduct. Put simply, police practices are sometimes controversial, and failure to 

recognize cultural diversity is occasionally a primary contributing factor. In their 

book  Contemporary Municipal Policing,  Justice Administration Professor William 

McCamey and colleagues write, “Some of the most problematic encounters involv-

ing the police occur between white police officers and minority citizens. Encounters 

between the police and Blacks, Hispanics, Native Americans, and, increasingly, 

Asians indicate that a good deal of hostility remains as a result of racist attitudes, 

historical distrust, and past discrimination.”  1   The diverse culture in which policing is 

practiced requires officers to maintain, at minimum, a base-level recognition and 

understanding of cultural differences in order to ensure justice, personal safety, and 

the safety of others. 

  The police are the primary agents of social control in our society. Charged 

with the dubious and vague tasks of “serving and protecting,” officers must find a 

balance between controlling and preventing crime and preserving individual rights. 

It could be argued that at times the police too often sacrifice individual rights for the 

sake of crime control and vice versa. Finding an approach that suits everyone is 

much easier said than done. 

  Modern police practices largely reflect the roots of historical policing. In 

their insightful and thorough work,  Police in a Multicultural Society,  David 

Barlow and Melissa Hickman Barlow discuss the historical evolution of policing 

and relate it to modern police practices.  2   They comment on police practices such 

as    underpolicing    ,  which involves the police denying “equal protection to racial 

and ethnic minorities in the United States by failing to protect them from violent 

racist actions by Whites, by declining to ensure their basic human rights, and by 

inadequately responding to problems of crime and neglect in minority neighbor-

hoods.”  3   Barlow and Barlow also discuss    overpolicing    ,  which involves “the 

223
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oppressive and often brutal treatment of marginalized groups by police.”  4   These 

styles of policing highlight the historical conflict between police and underrepre-

sented groups in society. 

  Throughout this book you’ve read numerous accounts of how multicultural-

ism affects policing. This chapter focuses specifically on how policing came to be, 

why it exists, and how concerns for diversity and multiculturalism have shaped 

modern policing. Included is discussion of policing and multiculturalism as it per-

tains to critical issues in policing. Of particular interest is the history of policing, 

police personnel issues, police practices and behavior, and police training. As dem-

onstrated throughout this book, police officers, as the primary gatekeepers to the 

criminal justice system, should be well versed in recognizing and understanding 

cultural diversity. 

  � The History of Policing  
 Much of what police do today is similar to what was done when formal policing began. 

In other words, policing has not changed much in the roughly 180 years of its exis-

tence. There have been alterations and developments in the manner in which policing 

exists and occurs. However, there have been few major changes to policing in general. 

With regard to policing in the United States, the activities and practices of the earliest 

periods of policing largely reflect those found in England. The following discussion of 

the history of policing maintains a primary focus on diversity and multiculturalism.  

 The Roots of U.S. Policing 
 The history of formal policing dates back to the development of the Police of the 

Metropolis, the name for the police department established in London in 1829 and 

organized by Sir Robert Peel.  5   Prior to formal policing, social control was primarily 

the responsibility of the citizens. Citizens lived communally for several reasons, 

including the need for enhanced farming practices and for safety and security. With 

regard to the latter, it became evident to citizens that there was strength in numbers. 

Under what was known as the    Frankpledge System    ,  or the practice of informal 

social control in which community members protected one another, citizens raised the 

   hue and cry    ,  or call to arms, upon being victimized.  6   Raising the hue and cry gener-

ated a response from every able-bodied male in attempts to bring the offenders(s) to 

justice; failure to respond could result in punitive sanctions. Citizens also protected 

one another through night watch and day ward systems in which constables and/or 

citizens were expected to watch out for danger—whether it be in the form of weather, 

fires, or individuals. Such informal social control was initially effective given the 

small population sizes and the homogeneity of groups living communally. 

    The need for formal social control became evident as small towns became 

large cities and England began transitioning from an agrarian society to one focused 

on industrialism. Numerous individuals migrated to cities in hopes of great success, 

only to find a great deal of social disorganization, poverty, and difficulty in attaining 

success. Many individuals abandoned their lifestyles and belongings in their attempt 

to find success in the big city only to find limited opportunities and great difficulties 
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upon their arrival. The increased cultural diversity during this transitional period also 

contributed to the difficulties. No longer could informal social control (e.g., fellow 

citizens) serve the purposes of law enforcement. The need for formal social control 

(e.g., policing) became increasingly evident as rioting occurred and populations 

significantly increased in the cities as industrialization took hold. 

    London Magistrate Sir Henry Fielding is credited with creating the    Bow 
Street Runners    ,  a precursor to the first formal police department.  7   Fielding noticed 

the frequency with which particular individuals were brought into his court and 

decided something needed to be done. Mind you, bringing someone to justice during 

this time (circa 1750) was not as easy as it is today. Citizens had to hire private 

security to bring the accused before the court, or do it themselves. Fielding decided 

to hire individuals to seek law violators in the Bow Street region of London, and paid 

a sum of money to those who brought suspects before the court. The limitations of 

this approach are clearly evident (e.g., unethically bringing forth suspects in efforts 

to make money); however, the Bow Street Runners helped cleanse the area of much 

crime and inspired the    London Metropolitan Police Act    ,  which was passed in 

1829. This act led to the first formal police department, the London Metropolitan 

Police, led by Sir Robert Peel. Peel’s approach centered on serving the public. Much 

of what Peel proposed is evident in the community policing approaches found in 

many of today’s police departments. Peel’s principles generally emphasized crime 

prevention, police cooperation with the public, and police professionalism. 

    The London Police initially were not well accepted by Londoners, who 

believed that their rights were being violated. To proactively seek law violators and 

monitor societal behavior was a new practice at the time, and not all citizens appre-

ciated the perceived intrusion. Such public disapproval of policing would eventually 

subside as citizens recognized that the police provided citizens with protection. Such 

frustration in public approval of the police was a sign of things to come, as through-

out the history of policing we’ve seen peaks and valleys regarding public approval 

of police and police actions. The development of policing in England would mirror 

the development of policing in the United States, and the London Metropolitan 

Police would provide a blueprint for all police practices.   

 Historical U.S. Policing 
 Policing in the United States developed in much the same manner as policing in 

England. Informal social control in which citizens protected one another, and relied 

on the hue and cry and the watch and ward system, was used prior to the development 

of large cities. Formal policing would emerge in areas where small towns grew into 

larger ones. Cities along the eastern seaboard were among the first to have formal 

police departments, as settlers recognized the need for formal law enforcement. 

Formal policing would soon extend across the entire country, as settlers moved west 

and small towns grew into large ones.  

 Slave Patrols and Black Codes 
 Policing in Southern states, however, took a notably distinct approach compared to 

elsewhere in the United States. The roots of policing in the South are found in the 

   slave patrols    used in the Southern states and colonies prior to and following the 
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Revolutionary War to prevent slave revolts and apprehend runaway slaves. Slave 

patrols are considered by some experts as the first American police departments  8   and 

were established as early as the 1740s. By 1750, every Southern colony maintained a 

slave patrol.  9   The large population of slaves in the South prompted plantation owners 

to create special codes of laws and, subsequently, special forces to ensure that slaves 

abided by the laws. These laws, for instance, prevented slaves from having weapons, 

leaving plantations without permission, gathering in groups, and resisting punish-

ment.  10   Southern states also made it legal for any White freeman to stop, search, and 

apprehend any Black person, regardless of whether or not he or she was a slave.  11   

Most states and colonies permitted slave patrols to enter the dwelling of any slave, 

punish slaves who were away from their owner’s plantation, and search, punish, and 

perhaps even kill slaves found to be in violation of the slave code.  12   

  The emancipation of the slaves did not provide an end to the enhanced levels 

of social control faced by African Americans in the South. Southern states circum-

vented the emancipation by creating    Black Codes    ,  laws designed to nullify the rights 

granted to the newly freed slaves. Among the restrictions found in Black Codes were 

the prohibition of interracial marriage, renting land in urban areas, preaching the 

gospel without a license, and assuming any occupation other than servant or farmer 

unless the newly freed slave paid a tax. The mission of Southern police departments 

was to protect the White population from the violent threats of slaves and, later, freed 

slaves.  13   The    Civil Rights Act of 1866    ,  passed by Congress despite President 

Andrew Johnson’s veto, was targeted to address the Black Codes by defining all 

persons born in the United States, with the exception of Native Americans, as 

national citizens who were to enjoy specific rights. These rights included permission 

to make contracts, bring lawsuits, and enjoy the full and equal benefit of the law.  14      

 Three Eras of Policing 
 The history of policing in the United States has been divided into three eras: the 

Political Era, the Reform Era, and the Community Era.  15   While the history of a 

complex profession such as policing can be difficult to categorize into three periods, 

there are several identifiable characteristics of these eras, particularly as they relate 

to multiculturalism. While such a categorization provides for interesting discussion 

of the historical intervals of policing, it is argued that the categorization fails to con-

sider the development of policing with regard to segregation, slavery, discrimination, 

and racism,  16   factors that have undoubtedly influenced modern U.S. policing. To 

understand our police requires understanding the barriers they’ve overcome, the 

obstacles they’ve provided, and their relationship with the communities they serve.  

 The Political Era 
 The    political era of policing    (1840–1930) was characterized by police officers seek-

ing an intimate relationship with the community and politics heavily influencing police 

departments and police practices. The police had limited technology during this time, 

so they walked beats, which encouraged police–community interaction. In addition to 

crime control, officers provided a number of services to the public, such as operating 

soup kitchens, securing medical care for citizens, and helping the unemployed find 
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work.  17   They relied heavily on their problem-solving skills to control crime, as there 

was no radio to call for backup and no police car to provide rapid assistance. 

  Police practices during this period were also influenced by politics, with 

political leaders rewarding law enforcement personnel who supported them during 

their candidacy and when in office. The spoils system was evident during this period 

and certainly influenced who worked for the police department and in what capacity 

they served.    Patronage    ,  or the practice of politicians rewarding friends, created 

police departments that often reflected the communities they served.  18   For instance, 

the Irish Americans began appointing their friends as police officers once the Irish 

Americans began to win political power.  19   

  Police officers during the political era were not exempt from the lack of cultural 

sensitivity existent at the time, and minority police officers were treated differently 

from White officers. For instance, Black officers were prohibited from patrolling in 

predominantly White areas, were required to call a White officer to arrest a White 

suspect, and were given assignments in high-crime, predominantly minority neigh-

borhoods.  20   The virtual absence of Black police officers resulted in less police atten-

tion and protection in areas heavily populated by minorities.  21   Other racial and ethnic 

groups, as well as women, were also underrepresented in, if not absent from, early 

police departments. Society in general at this time was largely unaware of the 

impending social unrest that would result from cultural insensitivity. 

  Police corruption was problematic during the political era, especially during 

the years of    Prohibition    (1919–1933), which criminalized the sale, transport, and 

manufacturing of alcohol. It was during Prohibition that police officers sometimes 

took advantage of “favors” offered in exchange for them looking the other way while 

alcohol was served. Prohibition had a significant impact on the history of policing, 

particularly with regard to police corruption and public perceptions of the police 

because officers were charged with enforcing an unpopular law. 

  Race riots and racial unrest, especially in New York City, Boston, and 

Philadelphia, significantly shaped policing during the political era, as departments 

developed and assumed the responsibility of quelling the disturbances. Unfortunately, 

little professional training existed for addressing civil disorders. The level of violence 

accompanying the unrest was sometimes agitated by officers too quickly resorting to 

violence. Civil disorder would not end with the political era.   

 The Reform Era 
 The    reform era of policing    (1930–1980), also known as the progressive era, was a 

time when police–community relations suffered and police became increasingly 

reliant upon technology and overly concerned with efficiency. It was during the 

reform era that police departments began heavily using police cars to enhance 

 overall police practices. Although the automobile and other technological advances 

(e.g., the two-way radio) enhanced policing, police–community relations suffered 

as officers became distant from the public. Officers were no longer walking beats 

and interacting with the public. Police officers during the reform era generally 

focused on crime fighting. The “just the facts ma’am” approach to policing may 

initially enhance the efficiency of crime control, but it does very little for police–

community relations, which became problematic during this period. Several 
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 turbulent incidents (discussed below) occurred during the reform era, which in turn 

impacted policing. Many of these events had direct relationships with policing a 

multicultural society. Among the happenings was the Civil Rights Movement, 

which began in the late 1950s and set in motion a series of actions that would 

change policing and, more generally, society. 

  The Civil Rights Movement initially began as a grassroots effort to highlight 

economic, political, and social inequality in the United States. Blacks who chose to 

protest were confronted by police officers, who were typically White males with 

limited training in how to confront such collective action. The officers’ actions in 

handling protest marches and general civil disobedience often aggravated the situa-

tion.  22   The assassinations of several prominent figures such as Martin Luther King 

Jr., Malcolm X, President John Kennedy, and Medgar Evers contributed to the unrest 

during this period, as did the protest of those opposed to the war in Vietnam. Police 

were charged with handling, among other responsibilities, a series of race and anti-

war demonstrations. The underrepresentation of African Americans and other 

minorities in policing contributed to clashes between the groups and certainly 

played a role in the hundreds of riots that occurred between 1966 and 1971. The 

unrest further separated the police from the public and created danger for officers, 

as police practices such as providing public protection sometimes were met with 

collective violence in the form of rioting. 

  A wave of riots occurred between 1964 and 1968 due in part to tensions 

between the police and the Black community. Almost all of the riots followed a situ-

ation involving police.  23   For instance, the New York City riot in 1964 began follow-

ing the shooting death of a Black teenager by an off-duty police officer. The Watts 

(Los Angeles) riot in 1965 was initiated by a traffic stop.  24   Rioting during this time 

was largely perpetuated by negative public attitudes toward the police, the lack of 

preparedness of police to address civil unrest, and racial tensions between Blacks and 

Whites.  25   Racially selective policing exacerbated protest demonstration most signifi-

cantly in areas with strained police–minority community relations.  26   The potential 

harm and costs of such unrest were alarming. For instance, the weeklong rioting in 

Detroit in 1967 resulted in 43 deaths and roughly $40 million in property damage. In 

1966, 43 riots were identified in major urban areas across the United States.  27   These 

numbers say little about the damage done to police–community relations. 

  The lack of police training, particularly with regard to addressing cultural diver-

sity, contributed to the police being seen by many civilians as the enemy. A confusing 

array of social movements, including the emerging drug culture, contributed to the 

problems faced by police.  28   Officers were commonly referred to as “pigs,” and the 

isolation that was emerging between police and society was enhanced by the overall 

social unrest of the times. The White male police officers whose task was to maintain 

the peace in the predominantly minority urban ghetto faced numerous challenges, 

especially in light of the officer’s symbolic representation of power and control. 

Many angry and frustrated Blacks viewed the police as symbolic of a criminal justice 

system that had been largely unresponsive to their needs.  29   To compound the situa-

tion, people across the United States could watch the events in the comforts of their 

own home as televisions were becoming increasingly common in households. 

  The tension and conflict between police and minority groups led to intense 

focus on the problems underlying the social unrest. Prominent among the national 
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commissions formed to examine the situation and to offer recommendations for 

change was the 1965    President’s Commission on Law Enforcement and 
Administration of Justice    (also known as the President’s Crime Commission).  30   

The Commission focused on enhancing professionalization of policing and police 

officers by hiring more members of minority groups and encouraging departments 

to become more community-oriented. Another commission, the    National Advisory 
Commission on Civil Disorders    (also known as the Kerner Commission), was 

 created to study the causes behind the rioting. The Commission identified a series of 

issues that contributed to the collective violence, including unequal justice, institu-

tional racism, unemployment, and discrimination. With regard to policing, the 

Kerner Commission noted the lack of Black police officers, inadequate training and 

supervision, brutal and abrasive police conduct, and poor police–community 

 relations.  31   The police during this period faced criticism from every direction. 

  Police practices were also the target of several landmark Supreme Court deci-

sions made during this period. The decisions restricted police powers and provided 

greater citizen rights. Beginning in the 1950s, several Court decisions under the 

direction of Supreme Court Justice Earl Warren influenced police–community rela-

tions and the lives of many individuals from underrepresented groups. The Supreme 

Court ruled in cases such as  Mapp v. Ohio,   32   which extended the    exclusionary rule   , 
or the prohibition of introducing illegally seized materials in court proceedings, to 

apply in all courts and jurisdictions in the United States; and in  Gideon v. 
Wainwright,   33   which mandated that all defendants are entitled to representation. In 

 Miranda v. Arizona,   34   the Court ruled that any evidence obtained by police during a 

custodial interrogation cannot be used in court unless the suspect is informed of his 

or her basic rights. In  Terry v. Ohio,   35   the Court clarified the law surrounding when 

a police officer can stop and question a person. These cases restricted police discre-

tion and provided numerous protections to individuals. 

  The reform era was influential in the history of U.S. policing. Police officers 

initially shifted their focus away from interacting with the public, yet, at the end of 

the era they were forced to confront violent reactions. Many of these reactions 

resulted from police practices. It was also a time when police departments were 

forced to reassess their relationship with the community. In turn, many departments 

recognized the need to get back in touch with the roots of policing and have more 

positive interactions with citizens.   

 The Community Era 
 The current    community era of policing    ,  which began around 1980, involves efforts 

by the police to re-connect with the public primarily through the adoption of the 

   community policing    philosophy. Clearly defining community policing, however, is 

not easily done. Criminal Justice Professor Willard Oliver is among those who have 

addressed the problems associated with defining community policing, primarily due 

to the different approaches to community policing taken by various departments and 

the difficulties departments face when implementing the community policing phi-

losophy. In his book  Community-Oriented Policing: A Systemic Approach to 
Policing,  Oliver states that community policing is “a systemic approach to policing 

with the paradigm of instilling and fostering a sense of community, within a geo-

graphical neighborhood, to improve the quality of life.”  36   He adds that community 
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policing accomplishes this through decentralizing the organization of the police 

and implementing three primary components: (1) strategic-oriented policing, 

(2) neighborhood-oriented policing, and (3) problem-oriented policing.  37   Strategic-

oriented policing refers to the use of various strategically-designed patrol practices 

such as seatbelt checks. Neighborhood-oriented policing involves programs that are 

often associated with community-oriented policing. Communications programs 

(e.g., crime prevention newsletters), social control programs (e.g., juvenile cur-

fews), and various public relations activities, such as participation in community 

fairs, are examples of neighborhood-oriented policing. Problem-oriented policing 

involves addressing particular problems in the community, such as automobile 

thefts. To be sure, community policing seeks to address many of the difficulties 

associated with policing a multicultural society.

   Researchers have identified four dimensions of community policing: the philo-

sophical, the strategic, the tactical, and the organizational dimensions.  38   The philo-

sophical dimension requires officers and departments to adopt the underpinnings of 

community policing, particularly with regard to citizen input, the broad function of 

policing, and personalized service. Strategically, community policing focuses on reori-

enting police operations primarily through greater face-to-face interactions, officers 

focusing on smaller geographical regions, and crime prevention efforts. The tactical 

aspect of community policing largely involves positive interactions between the public 

and the police, enhanced use of partnerships between the police and society, and prob-

lem solving. Organizationally, community policing relies on targeting a department’s 

organizational design to facilitate meeting the department’s mission. It could also 

include changing managerial style and focusing more on information collection (e.g., 

program assessment and evaluations) and sharing information with the public.  39   

Community policing encourages positive police–community relations.
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  Community policing is by no means solely focused on public relations at the 

expense of crime fighting. One can easily recognize how the community era of 

policing combines the positive elements of the political era with the strengths of the 

reform era. Getting back in touch with citizens and doing so in an effective manner, 

for instance, through problem-oriented policing, highlights one of the strengths of 

community policing.    Problem-oriented policing    involves a four-step approach to 

addressing specific crimes in the community. These steps include scanning commu-

nities to identify problems, analyzing the nature and extent of the problem, respond-

ing to the problem, and assessing whether or not the problem is properly addressed. 

Without a doubt, police getting back in touch with the public while maintaining a 

concern for crime control was needed in light of events occurring during the latter 

part of the reform era. 

  Regardless of its strength and good intentions, community policing has not 

solved society’s problems and not all departments have adopted a community-oriented 

approach. Because community policing is still a rather new concept, and some depart-

ments have adopted the philosophy on a piecemeal basis, it remains unclear whether 

or not community policing meets all of its goals. We do know that the approach 

improves police–community relations, which certainly provides optimism for police 

as they continuously engage in an increasingly multicultural society. In 2003, 58% of 

U.S. police departments, which employed 82% of all officers, had full-time sworn 

officers designated as community policing officers.  40   These officers are often referred 

to as community relations officers or community resources officers. 

  Despite the progress made with regard to police–community relations, many 

of the issues that contributed to the rioting in the 1960s remain.  41   The 1992 riots in 

Los Angeles following the acquittal by a mostly White jury of the Los Angeles 

Police Department (LAPD) officers seen beating Black motorist Rodney King sent 

a message that racial tensions had not disappeared. The riot, which led to 43 deaths, 

was perpetuated by economic tensions of residents in South Los Angeles and his-

torical strains in police–community relations, especially with regard to claims of 

officers engaging in racial profiling and excessive force against minorities. The 

   Christopher Commission    ,  assembled in the wake of the Rodney King incident in 

response to claims of LAPD officer misbehavior, stated in its report that “there is a 

significant number of officers in the LAPD who repetitively use excessive force 

against the public and persistently ignore the written guidelines of the Department 

regarding force.”  42   It added that “the problem of excessive force is aggravated by 

racism and bias” and noted that “failure to control [problem] officers is a manage-

ment issue that is at the heart of the problem.”  43   

  More recently, rioting in Cincinnati began in April 2001 following the fatal 

shooting of 19-year-old Timothy Thomas by a White Cincinnati police officer. 

Similar to other riots, the riot stemmed from tension among the minority community 

and police. Fifteen Black males under the age of 40 were killed by Cincinnati police 

officers between 1995 and 2001, compared to no males from other races killed 

 during the same period. Claims of officers engaging in racial profiling with regard 

to traffic stops also contributed to the violence. The Cincinnati Police Department 

was being investigated by the FBI in relation to officers shooting Black males at the 

time of Thomas’s death.  44   The police argued that they were doing their job and had 

reacted in an appropriate manner, yet protesters claimed the police were biased and 
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unjust. The rioting, which lasted three days, resulted in hundreds of thousands of 

dollars in property damage and over 800 arrests. 

      The short history of policing in the United States is rife with conflict between 

police and society. Much of the conflict involves members of underrepresented groups 

who feel the police overstep the boundaries of procedural law, which dictates how the 

police are to use their powers. To be sure, negative police–citizen interactions are often 

brought to the public’s attention. It is rare that society hears how an officer successfully 

overcame cultural barriers and quelled a situation. Perhaps  public opinion of police–

minority contacts would improve if we heard more about the  successes. Arguably, many 

of the previously discussed problems with regard to police–community relations were 

intensified and/or perpetuated by the lack of minority representation in policing.     

  � Police Personnel Issues  
 Police departments are actively and aggressively hiring new officers. Among other fac-

tors, the war in Iraq has reduced the size of police forces and limited the applicant pool. 

With the recent concern for homeland security, some local-level police officers have 

assumed positions in federal law enforcement agencies. The expansion of local-level 

policing duties to address homeland security issues has also led to the increased need 

for officers. The challenge of recruiting and selecting officers who maintain awareness 

of cultural diversity also poses difficulties for local law enforcement agencies. 

    White males have been overrepresented on police forces across the United 

States, meaning that non-Whites and females have been largely underrepresented. 

Part of the problematic relationship that departments and officers have with the pub-

lic stems from the limited representation of minority groups. Further, the relationship 

Unethical police practices often contribute to social invest.
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is hampered by the influences of the    police subculture    ,  which promotes a distinct 

working personality that encourages solidarity, authoritarianism, and sometimes the 

exclusion of females and minority officers. The causes of the underrepresentation of 

minority people in policing include: 

  •    Minority individuals were not aggressively sought by police departments 

until the 1980s.  

  •   Police work has not been attractive to many minorities.  

  •    Minority individuals have reason to doubt they will be accepted in policing.  

  •    For social rather than racial reasons, numerous young African Americans 

have a criminal record, limiting their options for a career in policing.  

  •    Many educationally better-qualified Blacks have sought and taken more 

attractive employment opportunities.  45      

    Much has been done to increase the diversity of police departments. Addressing 

issues pertaining to the demographic makeup of officers is necessary for effective 

policing in a multicultural society. Increased diversity in policing promotes tolerance 

of different groups and helps defuse historical concerns regarding the underrepresen-

tation of particular cultures in policing. Legislation and affirmative action programs 

influenced police departments to increase diversity and proactively seek and hire 

candidates from underrepresented groups.  

 Legislating Diversity in Policing 
 Title VII of the    Civil Rights Act of 1964    prevents governments, unions, employment 

agencies, and private employers with 15 or more employees from discrimination 

based on color, race, sex, religion, or national origin. The 1972    Equal Employment 

Opportunity Act    extended the 1964 Act to state and local governments and placed 

further restrictions on hiring practices.  Table 10.1  depicts other influential acts that 

TABLE 10.1

    Promoting Equal Employment Opportunities  

     Equal Pay Act, 1963  Prohibits unequal pay for men and women who perform the 

same work.     

   Age Discrimination in Employment Act of 1967  Prohibits employment 

discrimination against those over age 40.     

   Executive Order, 1969  Prevents the federal government from using gender as a 

qualifi cation for hiring.     

   Crime Control Act, 1973  Ensures that police departments don’t discriminate against 

women in hiring practices by threatening to withhold funding should departments do so.    

   Americans with Disabilities Act, 1990  Prevents agencies from discriminating 

against any person otherwise qualifi ed for a job because of a disability.     

  Family and Medical Leave Act of 1993  Requires employers with 50 or more 

employees to grant eligible employees with up to 12 weeks of unpaid, job-secured leave 

for medical and family reasons.    
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promote equal employment opportunities for women and minorities. A series of 

   affirmative action    programs designed to promote the hiring of minority applicants 

accompanied these and related pieces of legislation.    

     In the 1960s, police departments were certainly in need of greater female and 

minority representation. Recall that the National Advisory Commission on Civil 

Disorders reported in 1968 that poor police–minority relations were prominent 

among the causes underlying the rioting. There’s been notable success in this area as 

the number of females and racial minorities working in police departments steadily 

increased following passage of the Equal Employment Opportunity Act in 1972.  
46

   

    Government agencies that receive public funds and all private employers 

must have affirmative action plans. Affirmative action plans require employers to 

(1) conduct a census of current employees, (2) identify underutilization or concen-

tration of minorities and women, and (3) develop a recruiting plan to correct any 

underutilization. Further, there should be a demonstrated timetable for any correc-

tions or adjustments.  47   Affirmative action plans have undoubtedly shaped the look 

of today’s police departments and will likely continue to do so. 

    Failure to comply with affirmative action policies could result in an agency 

facing civil suits from the parties excluded and a loss of funding from major grant 

bodies. Affirmative action policies are controversial in that they generate charges of 

   reverse discrimination    ,  or claims that minorities are being hired at the expense of 

those in the majority. Further, some individuals from underrepresented groups are 

being hired as  “    tokens    ,”  or officers who received their position solely because of 

affirmative action policies,  48   regardless of their ability to perform the job. In  policing, 

tokens have often been treated differently by those in the majority race and gender, 

which has led to discrimination in assignments and evaluations, exclusion from the 

police culture, and harassment.  49     

 Integrating Policing 
 In the mid-1990s, researcher Robin Harr used field observations and in-depth inter-

views to study patterns of interpersonal interaction in a police bureau. He found that 

“gender and racial integration failed despite various organizational structural devices 

to ‘level the playing field’ and carry out integration.”  
50

   The results suggested that it 

wasn’t a particular characteristic or condition that prevented integration. Instead, 

integration was prevented by organizational features such as tensions, conflicts, 

controversy surrounding affirmative action, dual promotion lists, and related factors 

such as the presence of females on patrol.  51   

    Many police agencies seek to establish a department that reflects, from a 

race and ethnicity standpoint, the community in which they operate. Unfortunately, 

historical efforts have failed in many cases for several reasons. Prominent among 

the reasons for failure are (1) police departments failing to make their job 

searches extensive enough to attract the most qualified individuals to the job, 

(2) many African Americans failing to possess the minimum qualifications for the 

position, and (3) many African Americans possessing a negative impression of 

police officers and police work.  52   One could claim outright discrimination against 

underrepresented groups in hiring practices as a significant part of the failure. 

These difficulties are not restricted to African Americans, as individuals from 
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many minority groups have experienced diffi-

culty obtaining and retaining positions in 

policing. 

      Despite the problems noted above, both 

females and minorities have become increas-

ingly represented in policing. Recent research 

found that racial and ethnic minorities com-

prised 23.6% of all full-time sworn personnel 

in 2003, an increase from 2000 and 1987 when 

the percentages were 22.6% and 14.6%, 

respectively. Within minority groups, Hispanic 

and Latino officers grew by the greatest per-

centage in local policing between 2000 and 

2003, up 13% compared to African American 

officers (+3%) and officers from other  minority 

groups (+7%). Females comprised 11.3% of 

sworn personnel in 2003, compared to 10.6% 

in 2000 and 7.6% in 1987.  53    Figure 10.1  high-

lights recent changes in the makeup of police 

departments. 

       Steps to Diversify Policing 
 Departments actively recruit in minority communities to address the limited diver-

sity in policing. Accordingly, departments should offer incentive pay to bilingual 

officers with the intent to address existing and potential cultural and communi-

cation problems. Qualified individuals are available, but departments sometimes 

Females are becoming 

increasingly involved in all 

aspects of police work.
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  FIGURE 10.1    Female and Minority Local Police Offi cers, 1987 and 2003    

 SOURCE: Matthew J. Hickman and Brian A. Reaves,  Local Police Departments, 2003,  Bureau of Justice Statistics, 

NCJ 210118. (Washington, D.C.: U.S. Government Printing Offi ce, 2006).  
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face difficulty finding suitable candidates. In this situation, departments should not 

lower their standards to find suitable minority candidates. Instead, they should 

suspend hiring practices to do more recruiting.  
54

   The onus is on departments to 

enhance their search practices when faced with obstacles in hiring. Advertising in 

minority-specific media outlets, utilizing religious and community groups, and 

employing the services of bilingual recruiters can help departments become more 

diverse.  
55

   

    Retaining and promoting underrepresented groups in policing are critical 

for diversifying a department. Too often women and minorities in policing, and 

many other occupations, experience the    glass ceiling    ,  or an abstract barrier 

 preventing certain groups and/or individuals from moving beyond entry-level 

positions. The lack of minority promotion in policing is well documented in the 

research literature, although recent improvements suggest hope for a more 

 positive future. 

    One cannot overlook the problems within police departments stemming from 

historical failures to diversify. Affirmative action policies, the Civil Rights 

Movement, and the demand for increased diversity in policing following the 1960s 

riots contributed to greater multiculturalism in our police departments. Evidence 

of the progress is noted in minority officers achieving representation in policing 

commensurate with their representation in society. Beverly Harvard became the 

first African American female to head a large municipal police department when 

she was appointed police chief of the Atlanta Police Department in 1994. Police 

departments are to be commended for their actions with regard to more culturally 

sensitive hiring practices.  Table 10.2  highlights several organizations and associa-

tions that promote the interests of women and cultural/racial/ethnic groups in 

policing.    

TABLE 10.2

 Examples of Organizations and Associations Promoting Interests 
of Women and Cultural/Racial/Ethnic Groups in Policing 

      Federal Hispanic Law Enforcement Offi cers Association    

  Gay Offi cers Action League    

  Hispanic National Law Enforcement Association    

  International Association of Women Police    

  Irish American Police Offi cers Association    

  National Asian Peace Offi cers Association    

  National Association of Black Law Enforcement Offi cers    

  National Center for Women & Policing    

  National Coalition of Italian American Law Enforcement Organizations    

  National Latino Peace Offi cers Association    

  National Native American Law Enforcement Association    

  Polish American Police Association      
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      � Police Practices  
 Recent incidents involving controversial police practices in Cincinnati, Los Angeles, 

and New York City once again directed societal attention toward police practices. It’s 

been more than 15 years since Rodney King was beaten by LAPD officers; however, 

questionable and unethical police practices throughout the country are continuously 

brought to public attention. For instance, in November 2006, four detectives and one 

police officer in New York City fired nearly 50 shots at three unarmed young men. One 

of the men, who was to be married later in the day, died as a result of the shooting. On 

March 16, 2007, three of the officers involved in the shooting were indicted by a 

grand jury. The incident sparked claims of racist police in New York City, as minor-

ity leaders and others claimed police brutality. 

    New York City police officers also faced criticism in 2000 following the shooting 

of Amadou Diallo, an unarmed immigrant who was shot at 41 times (and hit 19 times, 

ultimately resulting in his death) by members of a New York City Police Department 

(NYPD) “Street Crime Unit.” The four officers involved in the shooting were acquitted 

of all charges, generating societal concerns in New York City and beyond. Charges of 

police abuse of power have not been restricted to the NYPD, as departments across the 

country have faced accusations of misbehavior and unethical practices. These and 

related incidents suggest the country is not far beyond the days of Rodney King.  

 Questionable Police Field Practices 
 Having special powers to actively enforce social control puts police in a notably diffi-

cult position. The profession has progressed with regard to the methods, strategies, and 

overall practices employed by departments and officers, yet controversy remains. Police 

field practices pose the greatest sources of tension between minorities and police.  56   

Among the most important types of police practices that contribute to the tension are

   •   delays in responding to calls for service;  

  •    verbal abuse, such as the use of racially offensive epithets or other forms of 

disrespect;  

  •   excessive stopping, questioning, and frisking of African American citizens;  

  •   discriminatory patterns of arrest and traffic citations;  

  •   excessive use of physical force;  

  •   excessive use of deadly force; and  

  •    systematic underenforcement of the law and the failure to protect 

law-abiding citizens.  57      

    This list is by all means significant and identifiable in modern policing. To 

what extent each practice exists is unknown. Research on policing has advanced in 

leaps and bounds following the research revolution of the 1960s when substantial 

government funding was allocated toward police sciences, yet it remains unclear to 

what extent police behave differently toward various groups in society. 

    Accordingly, there is ongoing debate regarding whether police treat groups 

differently. For instance, consider this scenario: A young man steals a clock radio 

from a department store. The police catch the suspect as he enters the parking lot of 

the store and arrest him. Seems pretty straightforward for sure. The police did their 

mcn79948_ch10_221-252.indd Page 237  6/28/08  4:50:55 AM usermcn79948_ch10_221-252.indd Page 237  6/28/08  4:50:55 AM user /Volumes/202/MHSF047/MHSF047-10/Volumes/202/MHSF047/MHSF047-10



238 Part III Internal Issues in the Criminal Justice System and Multiculturalism

job. Now, let’s alter the variables a bit. Suppose the young man is 10 years old and 

admitted stealing the radio so that he could buy food for his younger sister. His 

mother is always away from home and his father is in prison. His sister was painfully 

hungry. What should the police do in this case? What would you do? Arrest him? 

Give him a stern lecture? Hold his mother accountable? Let’s say the young man is 

Latino. Does this change how officers would treat him? The answer is not so easy. 

The young man obviously had good intentions, but went about his business in an 

inappropriate manner. Police officers are often required to use their discretion and 

are criticized when they use it poorly or not in accord with community standards. 

 Q  &  A  W I T H  F O R T  W O R T H 
P O L I C E  C H I E F  R A L P H  M E N D O Z A 

  Ralph Mendoza was named the 22nd Chief of Police 

of Fort Worth, Texas, on February 1, 2000. 

Mendoza, a native of the city, was born in August 

1953. He entered the Fort Worth Police Department in 

September 1972 as a police cadet and advanced 

through the ranks. After appointment to deputy chief 

in 1990, Mendoza served in every bureau of commu-

nity policing and remains a staunch adherent. In 1998, 

he received the designation of executive deputy chief. 

While serving as acting chief of police in 1999, 

Mendoza received national attention for the decisive 

and sensitive manner in which he handled a mass 

shooting at the Wedgewood Baptist Church. Mendoza 

graduated from the University of Texas at Arlington 

with a degree in Criminal Justice in 1993, and he is a 

graduate of the FBI National Academy and the 

Southern Police Institute. 

   What type of pre-service and in-service training do 
your officers receive with regard to multiculturalism?  

  “The Texas Commission on Law Enforcement 

Officer Standards and Education (TCLEOSE) 

requires 12 hours of cultural diversity training 

 during Basic Peace Officer licensing academies for 

police candidate recruits. Additionally, commis-

sioned officers are required to attend 8 hours of 

cultural diversity training every 24 months as a part 

of their continued education program to retain their 

peace officer license. Our department has added 

additional hours to both of these minimum state 

requirements and expanded the curriculum to include 

multiculturalism and human relations training in this 

regard.” 

   What primary obstacles do you face in encourag-
ing officers to effectively deal with diverse cultures?  

  “From my perspective, our officers do a good job 

of effectively dealing with diverse cultures. The addi-

tional training this department provides certainly benefits 

these officers in their day-to-day dealing with the various 

cultures and other diversities that make up the unique 

tapestry that is Fort Worth. The obvious barriers encoun-

tered are primarily due to language and effective com-

munication. However, about three years ago we began 

providing our officers with various levels of Spanish 

communication abilities to assist in bridging this gap.” 

   What significant changes, if any, have you recog-
nized with regard to multiculturalism in  policing  since 
you began your career?  

  “My career began before very many minorities or 

females were hired. At that time, there were height 

barriers in place, which no longer exist in hiring stan-

dards. We aggressively recruit diverse persons into our 

occupation. We have courses that teach our officers 

about diverse cultures. Most importantly, we represent 

diversity in all of our ranks.” 

   What do you believe could be done to promote 
multiculturalism in policing?  

  “For some cultures that have language barriers, 

agencies could consider additional compensation for 

those officers who speak additional languages. This 

could also be a side benefit to hiring a more diverse 

workforce. In addition, such a program could be 

expanded to include a stipend or tuition reimburse-
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     Police Discretion 
    Police discretion    ,  which involves officer decision-making, is evident in all aspects 

of police practices and at times is recognized as a necessary evil. Discretion is neces-

sary in policing as officers face difficult situations, involving multiple variables, as 

a regular part of their job. While police training provides the nuts and bolts for doing 

the job, no amount of formal training can ever fully prepare officers to properly 

handle all situations they encounter. Much of what is learned in policing comes from 

on-the-job practices or street experience. 

        It is hoped that an officer’s formal training and street experience encourage 

him or her to properly exercise discretion. Researchers categorized the factors that 

influence an officer’s use of discretion with the goal of better understanding police 

ment for those officers educating themselves in other 

languages or immersing themselves into other cultures 

to broaden their experience. Some of the international 

exchange programs have proven beneficial in this 

regard and others could certainly be started.” 

  Any foreseeable changes or obstacles with regard 
to multiculturalism in policing and/or criminal justice 
in general? 

  “Criminal justice will continue to change rap-

idly, primarily due to technologies and increased 

information sharing. Cameras and the ability to 

exchange information as it occurs will become even 

more a reality in the near future. One obstacle to 

multiculturalism in policing is the anti-immigration 

challenges our country currently faces. There is a 

divide between expectations and the purpose of 

police, in my opinion. It gives people an opportunity 

to exhibit their racist attitudes and ignorance toward 

others and difference.” 

  Source:  Fort Worth Police Chief Ralph Mendoza, personal 
correspondence, February 19, 2007.  

Police offi cers maintain a great deal of discretion.
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practices. These factors include (1) organizational influences (e.g., guidance from 

the department), (2) situational characteristics (e.g., time of day, presence of 

 witnesses, race of suspect), (3) officer characteristics (e.g., male or female, minor-

ity or nonminority), and (4) neighborhood or community influences (e.g., poor or 

wealthy community). The research literature contains many accounts of how each 

of these factors influences police practices, yet policing does not occur in a vacuum; 

many variables influence policing.  

 Organizational Variables 
 Several organizational factors influence police discretion, including the professional-

ism or bureaucratic nature of the department, the size of the department, supervision 

levels, and the rotation of officers.  58   There is evidence that how closely a department 

adopts a militaristic style influences how officers police. Researchers found that 

officers in bureaucratic departments tend to focus more on law and order rather than 

providing general services.  59   Another study found that an officer’s continued pres-

ence in a neighborhood promoted community relations and an understanding of 

community problems.  60     

 Situational Factors 
 Situational factors are closely related to police violence. Factors such as suspect 

characteristics and behaviors, and the characteristics of the settings in which police 

and citizens interact, provide the most powerful explanations of police violence.  61   

Of  particular interest with regard to policing in a multicultural society are findings 

that African Americans are overrepresented in arrests, use of force, and police 

shootings, including the use of lethal force. Currently there exist two explanations 

for the disproportionality: (1) African Americans commit a disproportionate amount 

of crime, and (2) police treat African Americans more punitively than they treat 

other groups. Both explanations address the disproportionate level of interactions 

between African Americans and police, and both have been used for explanations 

and/or justifications for racial profiling. To what extent each contributes to the 

 disproportionality is open for debate.   

 Officer Characteristics 
 Officer characteristics, in general, are not strong predictors of officer discretion and 

behavior. With regard to police violence, a National Institute of Justice report stated 

with modest confidence that “use of force appears to be unrelated to an officer’s 

 personal characteristics, such as age, gender, and ethnicity.”  62   Some research sug-

gests that officer race is related to arrest practices,  63   but other studies found no rela-

tion.  64   Other findings suggest African American officers are overrepresented in 

police shootings, but the notable level of deployment of African American officers 

in predominantly minority neighborhoods likely accounts for the differences.  65   

  Earlier research suggested that Black officers were less lenient to Black suspects 

than were White officers.  66
   More recent work in this area, however, found no strong 

evidence that African American or Hispanic officers police differently than White 

officers.  67   Minority officers may find interacting with minority suspects more difficult 

in that the officers may be viewed as representing a biased criminal justice system that 
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imposes its will upon minority groups. Some research shows that Black officers suffer 

from    double marginality,    meaning that they are viewed as traitors by some in the Black 

community, while White officers may distrust them as colleagues.  68   Nevertheless, 

Black officers report that their on-duty relationships with White officers are satisfac-

tory and are confident that their White partners would back them up if needed.  69   

  There is scant information regarding Hispanic police officers and officers from 

other cultural backgrounds simply because it is only recently that policing has 

become more diversified. We do know that the Hispanic population in the United 

States is increasing, and their presence in police departments is beginning to keep 

pace. Hispanics bring diverse cultural backgrounds to policing. Of particular impor-

tance is the ability of Hispanic officers to speak Spanish and to better understand 

different cultures. 

  Hispanics have faced many of the same limitations as other underrepresented 

groups in policing, including difficulties in gaining employment with police depart-

ments. The historical underrepresentation of Hispanics in policing can be attributed 

to the language barrier, the height and weight requirements of police departments, 

the belief that many Hispanics may not wish to become police officers, and the fact 

that Hispanics have not been actively recruited by police departments.  70   The 

strengths and contributions of other underrepresented groups in policing are dis-

cussed throughout this book.   

 Neighborhood and Community Influences 
 There is a significant need to consider neighborhood-related variables when discuss-

ing policing and multiculturalism. For example, the research literature covering 

police use of deadly force highlights the impact of neighborhood or community 

variables on police discretion. Further, the literature highlighting inequities in wealth 

distribution suggests that income inequalities among groups promote instability in 

the social order. Responses to the instability in social order sometimes involve the 

use of force or coercion by the dominant class.  71   Some researchers argue that the 

economic power maintained by some individuals and groups provides the basis for 

formal social control, for instance, as income inequality appears to be the strongest 

explanation for police killings.  72   

  Population variation also appears to influence police use of deadly force. It is 

well established in the criminology literature that population stability typically results 

in greater intimacy among members of society. Conversely, social disorganization 

prompts instability. Accordingly, the presence of particular minority groups appears 

to influence police practices. The percentage of African Americans in the population 

is unrelated to total police killings; however, it has a positive relationship with the 

extent to which officers use deadly force against African Americans. This relation-

ship can be explained, in part, by the fact that municipalities with greater numbers 

of African Americans tend to have stronger policing agencies that act in a more puni-

tive manner.  73   

  Police practices range from simple police–citizen verbal exchanges to police use 

of deadly force. Police use of deadly force is obviously the most scrutinized aspect of 

policing and generates much concern with regard to policing in a multicultural society. 

Two explanations are offered for police killings: (1) political threat explanations 

mcn79948_ch10_221-252.indd Page 241  6/28/08  4:50:57 AM usermcn79948_ch10_221-252.indd Page 241  6/28/08  4:50:57 AM user /Volumes/202/MHSF047/MHSF047-10/Volumes/202/MHSF047/MHSF047-10



242 Part III Internal Issues in the Criminal Justice System and Multiculturalism

suggest that such acts are more likely to occur where racial or economic differences 

are greater, because of the threat resultant from the divisions between the groups, and 

(2) reactive explanations suggest that police killings are more likely to occur in areas 

experiencing high rates of violent crime, or where officers must respond to urban 

conditions such as enhanced levels of poverty, thus making their job more difficult.  74   

States with high rates of violence are more likely to experience more police killings.  75   

These explanations facilitate understanding the influences of neighborhood and com-

munity variables with regard to police practices in a multicultural society. 

  The rate of African Americans shot or killed by police far exceeds the rate for 

Whites. However, as noted, there remains debate as to why this is the case. Several 

researchers subscribe to the belief that police discretion, or “differential policing,” 

largely explains the disproportionality. Others hold that racial imbalance is a reflec-

tion of the struggles associated with being a member of a disadvantaged class, 

including social inequality and economic deprivation. Such a situation is evidenced 

in the earlier-referenced study, which found that lower-class suspects receive harsher 

treatment from the police.  76   Looking to the future of policing, author David Bayley 

argued in his article “Policing in America: Social Science and Public Policy in 

America” that the possibility of group violence in the United States is real, largely 

as a result of inequities in race, class, and ethnicity.  77   The 2001 riot in Cincinnati 

provides evidence for his claim. 

  Many examples throughout this book highlight the complexities and contro-

versial practices involved with policing a multicultural society. This chapter high-

lights but a few of the many facets of police practices. It is perhaps with more 

efficient and effective training that police can overcome the many obstacles and 

challenges they face on a daily basis.     

�   Police Training and Multiculturalism  
 One could argue that solid police training could solve many of the problems associ-

ated with the intersection of multiculturalism and policing. One could also argue that 

solid training wouldn’t solve the problems. Such is the nature of police work and 

training. Consider a college-level criminal justice class, for example. Some students 

will comprehend all of the material and earn an “A” in the course. Others will get 

much (70–79%) of the information and earn a “C.” Other students will get very little 

out of the course, and some will fail to receive credit. Both the students who earned 

a “C” and those who earned an “A” passed the class. They’ve demonstrated their 

ability to grasp much or perhaps all of the material. However, does comprehending 

“much” of the material mean that a student is trained in this area? And does a stu-

dent’s ability to pass exams and/or write papers necessarily demonstrate overall 

comprehension of the material? Many of the challenges found in training college 

students are evident in training police officers.  

 The Police Academy 
 The police academy serves several general purposes. It teaches officers the technical 

skills required for the job, indoctrinates cadets into the social world of policing, and 

identifies those unfit for a career in policing. Recent research on law enforcement 
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agencies employing 100 or more officers sheds light on the amount and nature of 

training provided to officers. According to the research, in 2000 the median number 

of basic recruit training hours for officers in municipal departments was 720 hours 

across all police academies. The median number of training hours for state law 

enforcement agencies was 960, followed by county police departments with 896 

hours. Sheriffs’ offices required fewer training hours than municipal departments, 

the latter of which constitute the bulk of departments and employ most of the officers 

in law enforcement.  78   Many police academies provide recruits with more training 

than is required by state requirements. For instance, in 2002 the median number of 

hours provided to recruits above state requirements was 100.  79   

    Aside from pre-service training, law enforcement officers receive in-service 

training to keep them abreast of recent developments in the field and to promote 

overall officer professionalism. Local, county, and state law enforcement officers 

generally receive 480 hours of field training, with municipal police departments 

requiring the greatest number of hours. Officers also receive roughly 40 hours of 

in-service training annually.  80    Table 10.3  depicts these findings. With regard to 

instruction time provided in the various components of policing, firearm skills 

(60 hours) involved the longest training, followed by health and fitness (50 hours), 

investigations (45 hours), self-defense (44 hours), criminal law (40 hours), emer-

gency vehicle operations (36 hours), and basic first aid/CPR (24 hours).  81   The 

median number of training hours officers are required to take with regard to cultural 

sensitivity is 8, with 95% of all departments requiring such training. Basic foreign 

language training (e.g., Survival Spanish) was offered in only 35% of the academies 

with 16 as the median number of training hours.  82     

    A Bureau of Justice Statistics report stated that 14% of U.S. police departments, 

which employed 23% of officers in 2003, assessed police recruits’ understanding of 

TABLE 10.3

  Median Number of Training Hours Required for Offi cers in Law 
Enforcement Agencies with 100 or More Offi cers, 2000 

          Primary State 
                County     Municipal       Law Enforcement    
 Police Police Sheriff Agencies

    Academy Training Hours     896     720     640     960    

for New Offi cers

  Field Training Hours for     480     520     476     480    

New Offi cers

  Annual In-Service Training      40      40       37        24  

Hours for Field/Patrol Offi cers  

    Source:  Brian A. Reaves and Matthew U. Hickman,  Law Enforcement Management and Administrative Statistics, 2000: 
Data for Individual State and Local Agencies with 100 or More Officers, Bureau of Justice Statistics,  NCJ 203350 
(Washington, D.C.: U. S. Department of Justice, 2004).  
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culturally diverse populations.  Table 10.4  depicts the breakdown of departments, by 

size, with regard to their assessment of recruits’ understanding of culturally diverse 

populations.  83   These numbers suggest departments serving larger populations are 

more concerned than those serving smaller populations with ensuring that new offi-

cers maintain an understanding of culturally diverse populations.   

   Cultural Diversity and Sensitivity Training 
 In discussing his many years of teaching a cultural diversity and ethics course to law 

enforcement groups, Daniel Carlson, former police captain and author of the book 

 When Cultures Clash,  suggested that training on topics such as ethics or cultural 

diversity is not popular among police officers. He states, “Very often in the heat of 

these classes, officers bemoan the fact that while they are ‘forced’ to endure training 

designed to improve police–citizen interactions, no such training exists for citizens.” 

The officers argue that the public needs to better understand policing and police 

officers.  84   There is certainly merit to this argument, as policing arguably has a dis-

tinctive culture of its own. The dilemma exists in that it is a give-and-take situation 

that requires efforts from both sides. 

    Cultural sensitivity training for police officers largely emerged in the 1980s. 

The increased focus on cultural sensitivity training was designed to improve police–

community relations and address citizen complaints of police officers misusing their 

powers against underrepresented persons in the community.  85   The need for greater 

cultural sensitivity training in policing has existed for some time. For example, the 

TABLE 10.4

  Ability Assessment Used by Local Police for Selecting 
New Offi cers, 2003 

         Percent of Agencies Considering Whether 
 New Offi cers Have an Understanding 
 Population Served    of Culturally Diverse Populations    

    All Sizes     14%    

  1,000,000 or more     31    

  500,000–999,999     19    

  250,000–499,999     24    

  100,000–249,999     16    

  50,000–99,999     21    

  25,000–49,999     16    

  10,000–24,999     16    

  2,500–9,999     14    

  Under 2,500     13    

    Source:  Matthew J. Hickman and Brian A. Reaves,  Local Police Departments, 2003,  Bureau of Justice Statistics, 
NCJ 210118 (Washington, D.C.: U.S. Department of Justice, 2006).  
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1967 Kerner Report suggested that poor police–community relations were at the root 

of much civil unrest.  

 The Importance of Cultural Sensitivity Training 
 Cultural sensitivity training is imperative for today’s police officers. Ideally, training 

should alter officer behavior, generate alternative solutions to problematic or con-

frontational situations, and encourage officers to adopt the values and ideals of the 

department.  86   The recent shift in policing toward greater interaction with the public 

necessitates greater emphasis on personal communication skills and on tolerating 

and appreciating diversity. Accordingly, many departments and police academies 

have enhanced their focus on cultural sensitivity training. Among the issues sur-

rounding sensitivity training are gaining an understanding, recognition, and respect 

for the various groups and  cultures in society. Training must consist of more than a 

briefing or cursory examination at the academy or generic comments offered at roll 

call. Such training must be ongoing and reinforced by fellow officers and superiors 

who should also have notable appreciation of cultural diversity. Further, cultural 

sensitivity training is more effective when various groups outside of policing—for 

example, civic leaders—offer input regarding their expectations and an overview of 

their cultural beliefs and practices. 

  It would be difficult for police officers, especially those in large cities where 

diversity is most prominent, to have a thorough understanding of all cultural beliefs 

and practices. Fortunately, community policing strategies emphasize police–citizen 

interaction, in part, by having officers consistently work in specific jurisdictions. In 

other words, maintaining an officer’s presence in a particular neighborhood or com-

munity becomes important for officers to grasp the local culture as they become 

better able to understand those in the community. Learning how to grasp the local 

culture and how to respect cultural diversity are among the many topics addressed at 

the police academy.   

 What Cultural Sensitivity Training Includes 
 So, what exactly is cultural sensitivity training? Should coverage of hate or bias crime 

be included in such training? Departments have responded to concerns surrounding 

hate crimes, in part by training officers and administrators to understand how to iden-

tify hate crimes. Should cultural sensitivity training also include teaching officers to 

recognize the differences between persons with physical ailments and those who are 

intoxicated? Cultural sensitivity is a complex phenomenon that is created and shaped 

in individuals during their upbringing. What is taught in the academy and supple-

mented on the streets also contributes to how officers react to multiculturalism. 

  In general, cultural diversity training should include four primary components: 

awareness of one’s own cultural influences; understanding of other cultures; com-

prehension of the emotional challenges faced in recognizing and understanding 

diversity; and the basic skills needed to appropriately address cultural differences.  87   

A weakness in any of these components could hamper understanding cultural diver-

sity. Self-reflection through examination of one’s own cultural influences and under-

standing the emotional challenges with regard to diversity helps officers to overcome 

personal biases they may have toward other groups. 
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  Researchers Myrna Cornett-DeVito and Edward McGlone propose two basic 

approaches—culture-specific training and culture-general training—with respect to 

multicultural skills development. Culture-specific training addresses the practices, 

beliefs, and traits of particular cultural groups. Culture-general training emphasizes 

the flexibility, skills, and understanding that would apply to understanding an array 

of cultures.  88   Their research with regard to these approaches found that the culture-

general model and interactive training methods and trainer qualifications hold viable 

potential for positive training impacts.  89   These findings provide guidance for future 

training efforts. 

  Cultural diversity and awareness training should, at minimum, address

   •   police communication skills,  

  •   understanding and recognizing bias,  

  •   racism, bigotry, discrimination, and the like,  

  •   understanding and appreciating various (or, if possible, most or all) cultures,  

  •    understanding the benefits and challenges of diversity and its relationship to 

policing, and  

  •   action steps to confront multicultural challenges.    

 Departments faced with limited resources should tailor their training to focus pri-

marily on the groups within their jurisdiction. For example, there would be a need 

for officers working in an area with Native Americans to familiarize themselves with 

Native American culture. 

  Cultural sensitivity and diversity training are generally imposed on officers, 

but it also takes efforts by police administrators and supervisors to ensure that all 

personnel in the department are culturally sensitive, and to take remedial actions 

with those who are not. Diversity is a substantial issue in the workplace, yet many 

employers are ill-prepared to address it. The problem appears in part because many 

managers grew up isolated from other cultures.  90   Accordingly, it is imperative that 

cultural sensitivity training be provided not only to officers but to police administra-

tors and supervisors as well. Fellow police officers, particularly the more experi-

enced ones, provide the greatest source of influence on officer behavior.  91   

  As an educational process, training begins at the police academy and is fol-

lowed by field training with qualified officers. Such training is complemented by 

officers continuously taking in-service courses. Put simply, training is an ongoing 

process. As such, the significance of field-training officer programs, which pair new 

officers with experienced ones, cannot be overstated. It is at this point that new offi-

cers gain a foundation of skills, knowledge, and expectations that shape their future. 

Pairing new officers with culturally sensitive officers enhances policing in many 

ways. Continued in-service training reinforces earlier training and exposes officers to 

developments in policing. Unfortunately, the limitations of training in general make it 

difficult to expect that cultural sensitivity training will substantially impact all officers.    

 The Limitations of Training 
 The limitations of police officer training are highlighted by Samuel Walker and Charles 

Katz, who note that although training would seemingly improve an officer’s perfor-

mance, little evidence suggests that it does.  92   They argue in their book  The Police in 
America  that the culture of the department in general largely influences officer behavior, 
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adding that a viable citizen complaint process and a system in which problematic offi-

cers are disciplined are essential to maintaining effective relations with all groups.  93   

    The following common limitations appear inherent in police training:

   •   Programs may not cover significant areas (e.g., rape, human relations).  

  •   There may be a lack of adequate facilities in which to train.  

  •    Training instructors and directors are only part-time (full-time personnel with 

no other job duties should be provided).  

  •   Officers who work  and  attend the academy face many difficulties.  

  •    Training prior to exercising power prevents untrained officers from working 

the streets.  

  •    Training does not occur often enough (it should occur at two-year intervals 

following initial pre-service training).  

  •   High-quality field training officers are scarce in some departments.  

  •   Instructors may not be effective teachers.  94      

   The significant role played by police trainers cannot be ignored. White course 

facilitators discussing racial profiling are often easily dismissed by trainees, who 

generally believe the facilitator is unaware of life as an officer on the streets. Yet a 

racial minority police officer who shares personal experiences of being harassed by 

the police generates notable attention.  95   

    Despite the limitations, one cannot overstate the significance of training. It 

could be argued, however, that we expect too much out of police training. This 

dilemma presents a challenge for policing and will continue to do so until the afore-

mentioned limitations are addressed. In sum, much progress has been made to 

address the limitations involved in police training, although much work remains. 

    Training, similar to formal education, seeks to impart knowledge and skills on 

an individual in preparation for future endeavors. At the police academy, officers 

spend time on law; practical skills; human relations; criminal investigations; patrol 

procedures; the structure and practices of policing; and, more generally, the criminal 

justice system. Officers will later be provided in-service and field training to help 

them apply what they learned at the academy and keep them abreast of changes 

throughout their careers. Yet, at the most basic level, police officers are first and 

foremost human beings who were molded and shaped by various forces beyond 

policing prior to entering the field. Various types of police officer training may be 

expected to reduce internal limitations or conflicts among individual officers. Part of 

cultural sensitivity training involves “undoing” damage from the past and promoting 

tolerance. It is hoped that proper recruitment, selection, and training can provide 

police academies and police departments with individuals who won’t let personal 

conflicts affect their ability to properly perform their job. 

    Perhaps the progress made with regard to multicultural policing is best summed 

up by authors Hubert Williams and Patrick Murphy in their government report “The 

Evolving Strategy of Police: A Minority View,” when they state that “significant 

progress has been made, however. Large numbers of blacks and other minorities have 

joined—and in many cases have become leaders of—our major departments.” They 

add that the use of violence against minorities has decreased, efforts have been made 

to make officers more sensitive to minority issues, and better-educated police officers 

and leaders have enhanced the profession.  96   Many signs point to a more positive 

future with regard to policing in a multicultural society.      
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  Summary 
 Policing originated with informal social control efforts that evolved into formal social 

control in the form of the criminal justice system. Citizens in early societies provided 

protection for one another. Later, policing became institutionalized. Modern American 

policing has its roots in the British system of policing. Upon arriving in America, 

colonists adopted both the formal and informal approaches to social control. 

  The history of U.S. policing has been categorized into three eras: the political 

era, the reform era, and the community era. Several significant events in U.S. history 

helped shape the police. For instance, Prohibition, the Civil Rights Movement, and 

protests against the Vietnam War have largely impacted police practices. The current 

community era of policing provides an attractive alternative to earlier periods when 

police were heavily influenced by politicians or too focused on the crimefighting 

aspect of policing. 

  Great strides have been made in diversifying police forces. Legislation and the 

emergence of a more tolerant society with regard to racial and ethnic diversity have 

contributed to greater numbers of minorities in policing. The number and percentage 

of females in policing have also increased. 

  Officer and departmental practices do not occur in a vacuum, as officers and 

administrators maintain a great deal of discretion. Policing is shaped by many 

factors. Prominent among the categories of influences upon officer behaviors are 

organizational influences, situational characteristics, officer characteristics, and 

neighborhood or community influences. Effective police recruitment, selection, and 

training efforts help create more diverse, tolerant, and overall more professional 

police departments.  

   You Make the Call 
 Ethical Policing? 

  Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do.  

 You’re a White rookie police officer patrolling a community heavily populated by Latinos 

and Latinas. The extensive ethnic tensions in the area are the result of alleged police 

abuse of young Latino males. You stop a car that made an illegal U-turn in the street. The car 

pulls over. You notice three young Hispanic males in the car as you approach the vehicle. The 

driver rolls down the window and you smell marijuana. The driver seems agitated that you 

pulled him over and begins making claims of racial profiling. You’re somewhat sympathetic 

to his claims as you’ve personally seen officers profile Latino drivers. The others in the car 

chime in. You ask the driver to step out of the car and he refuses, claiming he wants a lawyer. 

You call for backup. As you’re making the call, the three individuals step out of the car in 

what you perceive to be an aggressive manner. They’re angry and not listening to your 

 commands. Your backup is three minutes away. You reach for your baton and command the 

individuals to get on the ground. They refuse and move toward you. Their aggressive 

demeanor prompts you to use your baton on them. Your backup arrives as you wrestle with 

�
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the suspects. You and the other officers successfully place the suspects in custody. 

The  suspects claim you: (1) targeted them based on their ethnicity, (2) used excessive force 

by using a baton, and (3) said derogatory terms during the tussle. You don’t recall saying 

anything of that nature. 

  Questions 
  1.   How should your supervisor respond to the claims that you used derogatory terms?  

 2.  How could you have prevented this incident from escalating into violence?  

 3.   Do you believe the tensions in the community contributed to the unfortunate 

outcome of this incident?  

 4.   What steps, if any, should the police chief take to ensure that an incident such as 

this does not occur again?     

   Discussion Questions  
  1.    Discuss significant events in the history of policing that contributed to current 

problematic relations between underrepresented groups and the police.  

  2.    Identify the three eras of policing and discuss the impact of each on public 

perceptions of the police.  

  3.    What significant events have helped diversify police forces?  

  4.    Identify and discuss the four categories of variables that influence police 

discretion. How do these factors affect policing a multicultural society?  

  5.    Design a 40-hour training program to enhance policing in a multicultural 

society. What categories would you cover and how many hours would you 

devote to each?    

   Key Terms 
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   Courts and Multiculturalism  

  Chapter Objectives 

C H A P T E R 11

 After reading this chapter, you should be able to 

   ❖ Discuss how pretrial processes maintain potential 
biases against underrepresented groups. 

   ❖ Identify potential biases working against 
minorities with regard to the manner in 
which prospective jurors are identified and 
the manner in which jurors are ultimately 
selected. 

   ❖ Discuss the steps of a trial, including areas where 
the prosecution may have an unfair advantage. 

   ❖ Identify how sentencing practices and sentencing 
structures have contributed to the 
overrepresentation of minorities in prison. 

   ❖ Explain why we need diversity among the 
courtroom personnel and identify whether 
race influences judicial practices.  

   The U.S. criminal court system consists of state and federal courts. State courts 

process those charged with state violations. Federal courts process those accused 

of committing federal offenses. The U.S. Supreme Court, the highest court in the 

land, hears cases from both state and federal courts. Most criminal case process-

ing occurs in state courts. In 2002, an estimated 1,051,000 adults charged with a 

felony were processed in state courts (94% of all felony cases during the year), 

compared to only 63,217 felony defendants in federal court.  1   Multiculturalism 

plays a significant role in our court systems given the large number of defendants 

processed each year. 

      In their book  American Cultural Pluralism and Law,  Jill Norgren, a professor 

emeritus of government, and Serena Nanda, a cultural anthropologist, note that as 

the United States increasingly diversifies, “It faces a fundamental tension: on one 

hand there is the need to create national institutions, including law, which unify 

culturally different groups, and on the other, the need to protect human rights by 

allowing some degree of religious, personal, cultural and local political autonomy.”  2   

They add that “law . . . is one of the most important mechanisms for addressing this 

inevitable tension between the needs of the nation-state for some growing consensus 

around a dominant set of cultural values and institutions, and the needs of groups to 

enact and increase their autonomy.”  3   U.S. courts interpret, create, and apply criminal 

and civil law, and are particularly vulnerable to the previously described tensions. 

  Increased diversity in the courtroom perpetuates interpersonal misunderstand-

ings. For example, the verbal and body language of non–English speaking 

defendants and witnesses are sometimes misinterpreted by English-speaking court-

room personnel. In response, courts have become increasingly sensitive to the needs 

of those unable to speak English.  4   Some suggest holding trials in Spanish should a 

defendant choose to do so.  5   
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254 Part III Internal Issues in the Criminal Justice System and Multiculturalism

  In a newspaper article titled “Courts Asked to Consider Culture,” journalist 

Richard Willing commented on the role of culture in U.S. courts, suggesting that 

“immigrants with roots in Africa, Asia and other non-Western cultures are winding 

up in America’s courts after being charged with crimes for acts that would not be 

offenses in their home countries.”  6   Incidents involving animal sacrifices, ritual muti-

lations and other customs of foreign cultures are increasingly showing up in U.S. 

courts, leading to the suggestion that the courts permit defendants from non-Western 

backgrounds to offer a “cultural defense” in response to being charged with a crime.  7   

Cultural defenses have been reluctantly allowed in court, although, as Willing notes, 

“Exceptions have come when groups have been able to argue that their religious as 

well as cultural rights have been violated.”  8   

  Research addressing felony defendants in large urban counties found an 

overrepresentation of Blacks and an underrepresentation of Whites entering 

criminal court.  9   Black defendants comprised 15% of the populations included in 

the counties under study, yet they accounted for 43% of those entering courts on 

felony charges. Whites constituted 53% of the population yet 31% of those 

charged with felony offenses. The percentage of Hispanics entering the courts 

(24%) was representative of the larger population (23%). This pattern held true 

across all types of offenses. Of particular interest is the finding that 55% of those 

under age 18 and entering felony court were Black, compared to 18% for Whites. 

Males were far more likely than females to end up in felony court (82% compared 

to 18%). 

  The following discussion of multiculturalism in the courts is organized 

according to the stages of case processing in criminal courts. The discussion 

The U.S. Supreme Court is the highest court in the United States. As an appellate court, it hears cases 

that originate in both state and federal courtrooms.
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begins with a look at multiculturalism in the events occurring at the initial appear-

ance, followed by discussion of preliminary/grand jury hearings, arraignments, 

trials, sentencing, and appeals. This chapter concludes with discussion of the 

diversity of those working in our courts. Due to their overrepresentation in the 

courts, African Americans are the focus of much discussion regarding multicultur-

alism and the courts. 

      � Initial Appearance  
 At the    initial appearance    ,  also referred to as the first appearance, defendants are  

  •   brought before the court,  

  •   informed of the formal charges against them,  

  •    advised of their rights, including the right to retain a lawyer or have one 

appointed to them,  

  •   possibly granted pretrial release, and  

  •   made aware of the upcoming steps in their case.   

   In general, felony criminal case processing is more complicated than misdemeanor 

processing. The difference stems from the more severe or harmful circumstances 

typically involved in felonies than in misdemeanors. The more severe penalties asso-

ciated with felonies also contribute to the differences in the resources devoted to 

each type of case. Misdemeanor processing often begins and ends with the initial 

appearance. Felony processing is more drawn out and more likely to involve the 

steps occurring after the initial appearance.  

Increased diversity in the courtroom requires greater levels of tolerance for multiculturalism by all 

parties.
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 Notice of Charges 
 Decisions to charge a defendant and the nature of the charges are sometimes contro-

versial. Prosecutors typically examine the evidence provided to them following an 

arrest and preliminary investigation and use their discretion to determine whether or 

not to file charges. If they choose to file charges, they must then determine what 

charge(s) to file. Prosecutors depend heavily on police reports and input from those 

involved with the incident to make their assessment. The power to make several key 

decisions, especially as they relate to filing charges, offers avenues for prosecutorial 

abuse of discretion. 

    Researchers Samuel Walker, Cassia Spohn, and Mariam Delone suggest 

prosecutors primarily rely on the strength of the evidence in their decisions to file 

charges against a defendant.  10   They found conflicting evidence that race influenced 

prosecutorial decision-making with regard to charging. Race played either a mar-

ginal role or no role at all. They note that despite the limited research on the effect 

of race on prosecutorial charging and plea bargaining decisions, several studies 

found that African American and Hispanic suspects were more likely than White 

suspects to face criminal charges. Further, African American and Hispanic suspects 

were more likely than White suspects to continue to be prosecuted at all stages of 

case processing. The researchers note the evidence pointing to the selective prosecu-

tion of racial minorities, especially for drug offenses.  11     

 Counsel and the Initial Appearance 
 Defendants entering court are commonly represented by counsel. Very few defen-

dants choose to represent themselves. Counsel comes in two forms: private counsel 

secured by the defendant and state-provided counsel. In  Gideon v. Wainwright  (1963), 

the U.S. Supreme Court ruled that all who enter our courts have the right to counsel 

at all critical stages of the criminal justice process.  12   Prior to  Gideon,  only defendants 

in federal courts had the right to counsel, as decided in  Johnson v. Zerbst .  13   

    State-issued counsel is provided by assigned counsel and public defenders. 

Both forms of counsel provide legal representation to    indigent defendants    ,  those 

who cannot afford representation.    Assigned counsel    involves the court appointing 

indigent cases to practicing attorneys. Attorneys are assigned indigent cases in 

return for a statutorily-determined fee. In many cases, these attorneys have a case-

load in their private practice that generates more income than the indigent cases. 

The statutorily-prescribed fee for indigent representation is far below what attor-

neys earn in their private practice. Such a situation may result in attorneys devoting 

greater attention to their private practice than to the assigned cases, given the need 

for private entities to generate profit for their financial survival.  14   

    Although most U.S. counties use the assigned counsel system, most defendants 

are represented by    public defenders    who work in offices that exist solely to provide 

indigent representation. Public defenders face many challenges, including responsi-

bility for large caseloads and limited resources. Their offices are primarily located in 

large urban cities where large volumes of criminal cases require their services. 

    Minorities are more likely than Whites to receive state-issued counsel upon 

entering court. For instance, one report noted that 76.6% of Blacks and 73.1% of 
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Hispanic defendants received state-appointed counsel compared to 69% of Whites.  15   

The economic differences between minorities and nonminorities significantly con-

tribute to this finding. 

    It is important to take the limitations of indigent representation very seriously 

as public defenders and appointed counsel face several challenges in providing a qual-

ity defense. Those representing the poor are threatened by a lack of financial support, 

large caseloads, and questionable training and supervision.  16   Indigent defendants are 

often represented by overworked, underpaid, and unqualified attorneys.  17   Prosecutors 

typically have more resources than defense attorneys who represent the indigent, thus 

putting defendants with fewer means at a clear disadvantage. 

    The Supreme Court requires that indigent defendants receive “effective assis-

tance,” but the standard for “effectiveness” is subjective. The subjectivity of the term 

is evident in cases in which lawyers representing the indigent showed up in court 

drunk or fell asleep during the proceeding yet were deemed effective.  18   Those pur-

chasing the services of private attorneys can shop around and determine for them-

selves who they wish to represent them, but indigent defendants are provided 

attorneys by the state. Such a situation has resulted in inexperienced lawyers with 

limited knowledge of the complex law pertaining to capital punishment trials repre-

senting some indigent defendants facing the death penalty.  19   Nevertheless, the 

research literature has not consistently demonstrated that those represented by public 

defenders receive harsher sentences than those who use private counsel. Overall, 

those providing representation for the indigent appear to do an effective job.  20     

 Pretrial Release 
 Arrestees are sometimes detained following arrest and prior to trial. The severity of 

the offense for which they’ve been arrested largely determines whether or not they are 

detained. Those arrested for the more serious offenses and posing the greatest threat 

to society are most likely to be detained. While detained, most arrestees will be 

granted    pretrial release    at their initial appearance. Pretrial release can be secured 

monetarily, as in the case of bail, or nonfinancially, such as release on recognizance. 

Judges typically determine whether or not the accused will be released prior to trial 

and the nature of the release. Among the considerations related to the nature of one’s 

pretrial release are ensuring that the defendant will stay out of trouble while released 

and that he or she will return to court for further processing. 

    Judicial discretion in setting or denying bail and the circumstances surrounding 

release generate controversy. Judges typically consider a variety of factors in the 

release decision, such as the seriousness of the offense, the defendant’s criminal 

record, the likelihood of the defendant returning to court, and the anticipated behavior 

should he or she be released. Part of the controversy involves the uncertainty of how 

variables such as race, gender, and ethnicity influence judicial discretion.  21   Studies 

observing the effect of race on bail-setting decisions provide contradictory results. 

Much has improved with regard to the unfair treatment of racial minorities who are 

arrested and detained; however, evidence suggests that some judges still consider race 

and other extralegal variables with regard to decisions concerning bail.  22   

    Research suggests that Black and Hispanic detainees are more likely than 

Whites to be detained in jail while awaiting trial.  23   Other research found that 

mcn79948_ch11_253-278.indd Page 257  6/28/08  4:52:15 AM usermcn79948_ch11_253-278.indd Page 257  6/28/08  4:52:15 AM user /Volumes/202/MHSF047/MHSF047-11/Volumes/202/MHSF047/MHSF047-11



258 Part III Internal Issues in the Criminal Justice System and Multiculturalism

Hispanics received significantly higher bail amounts than African American and 

White defendants who were charged with the same crimes.  24   Financial bail poses 

more of a challenge to the poor than it does to those with means. The inability to 

secure release provides many challenges for defendants, including the increased 

likelihood of being found guilty.  25      

  � Preliminary and Grand Jury Hearings  
 A preliminary hearing or grand jury hearing is required in felony cases due to the 

more severe circumstances associated with felonies than with misdemeanors. 

Preliminary hearings differ from grand jury hearings in several ways, although their 

primary goal remains the same: to determine if the accused should remain in the 

system.    Preliminary hearings    involve a prosecutor demonstrating to a judge why 

charges have been filed and giving justification for continued processing. The pros-

ecutor must bear the burden of demonstrating guilt. 

    Grand jury hearings are also used to determine if continued case processing 

may be necessary. Grand jurors are laypersons selected to serve on the jury. In 

   grand jury hearings    ,  jurors basically replace the judge used in a preliminary hear-

ing. The grand jury’s task is to determine if the prosecutor’s case is strong enough 

to warrant an indictment. An    indictment    is the charging document used by grand 

juries to suggest enough evidence exists to continue with case processing. Grand 

juries are also permitted to engage in evidence collection of their own, should they 

choose to do so. Some states rely on preliminary hearings; others use grand juries or 

both types of hearings. 

    Preliminary hearings and grand jury hearings are somewhat insignificant in 

criminal case processing due to the unfair advantage maintained by prosecutors. 

While there are no implications of racism or cultural bias with regard to grand jury 

and preliminary hearings, defendants are arguably at a disadvantage in both types 

of hearings. 

    Let’s consider grand jury hearings as a potential setting for bias or dis-

crimination. They are the only legal officers permitted in the room when grand 

jury members consider evidence.  26   Prosecutors assess what types of evidence will 

be presented to grand juries, which undoubtedly influences grand jury decisions 

to indict. The absence of defendants during grand jury hearings typically works 

to their disadvantage, as does the low level of proof required (probable cause) for 

an indictment. Other factors influencing the outcomes of grand jury hearings 

include the need for only a half to two-thirds of grand juror votes to find probable 

cause in most states; the permissible use of hearsay evidence in grand jury delib-

erations; and the effective screening practices on behalf of prosecutors who drop 

cases they perceive as unworthy of grand jury consideration. In light of these 

variables, it is understandable why a grand jury indictment is referred to as little 

more than a rubber stamp.  27   While the advantages provided to the prosecution by 

no means exemplify overt racism, the disproportionate number of minority defen-

dants, particularly African Americans, entering our courts is most directly 

affected.   
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  � Arraignment  
 An    arraignment    is the step in criminal case processing when defendants are formally 

notified of the charges against them and they enter a plea. At an arraignment, after the 

defendant enters a plea, pretrial motions are offered and “discovery” may occur. 

   Discovery    is the sharing of information among the attorneys with the goal of helping 

attorneys adequately prepare their cases.  28   None of these steps has proven challenging 

with regard to multiculturalism. There are critiques of certain steps that disproportion-

ately affect the large number of minorities who enter our courts. One must remember 

the use of discretion inherent during the arraignment and throughout all stages of case 

processing that could pose problems for underrepresented groups entering our courts. 

    It is not until the arraignment that felony defendants enter a plea. As noted 

earlier, misdemeanor processing is more informal than felony processing. Thus, 

defendants charged with a misdemeanor often have their cases disposed of more 

quickly. Many individuals charged with a misdemeanor enter a plea upon first enter-

ing the court. Felony cases are typically more formal; a defendant’s case may come 

up in court several times prior to the individual entering a plea. 

    Defendants typically enter one of three pleas during the arraignment: guilty, not 

guilty, or  nolo contendere . Most who enter our courts enter a guilty plea after having 

engaged in    plea bargaining    ,  or an exchange between the prosecution and the defense 

that would encourage a guilty plea in exchange for a benefit for the defendant. 

Defendants sometimes enter a plea of    nolo contendere    ,  or “no contest,” which has the 

legal effect of a guilty plea. Defendants may choose to enter a plea of  nolo contendere  

instead of admitting guilt in an attempt to cooperate with the court (through essen-

tially pleading guilty), but they do not wish to directly admit guilt. Pleading “no 

contest” is sometimes done in cases in which a forthcoming civil trial may occur 

between the defendant and the victim and/or the victim’s family. The civil trial would 

be brief and perhaps unnecessary if a defendant earlier admitted guilt in criminal 

court, as evidence used in the criminal court case (e.g., the admission of guilt) could 

be introduced in the civil case. Defendants sometimes enter a  nolo contendere  plea 

out of principle; they do not believe they are guilty, yet they are attracted to the ben-

efits of the plea bargaining negotiations. Defendants may stand mute or refuse to 

recognize the court, which is typically done when one is protesting the actions of the 

criminal justice system. The court recognizes standing mute as a “not guilty” plea. 

    Plea bargaining has replaced the criminal trial in most cases. Pleading guilty 

facilitates case processing and rewards defendants. By eliminating the need for a 

trial through pleading guilty, defendants generally receive reduced sentences or other 

beneficial treatment by the court (e.g., lowering the charge to a less-stigmatized type 

of crime). Roughly 95% of felony defendants plead guilty, many of whom 

are minorities.  29   

    The level of justice inherent in plea bargaining is a topic of scholarly debate. 

To be sure, our court system would collapse if all defendants who entered a court-

room requested a jury trial or even a    bench trial    ,  in which the judge serves as both 

judge and jury. Our court system simply does not have the resources to provide every-

one a trial. One negative aspect of plea bargaining is that it encourages certain indi-

viduals to admit guilt when they are innocent. Further, there’s evidence of 

discriminatory practices with regard to the deals offered and the opportunities to 
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engage in plea bargaining.  30   Defendants have no right to plea bargaining; it occurs 

only when both the prosecuting attorney and the defense attorney agree to an 

arrangement and a judge approves the deal. 

    Pleading not guilty means one is willing to go to trial. In preparation for the 

trial, attorneys may begin, at the arraignment, offering    pretrial motions    .  These 

motions help ensure that each side’s interests are recognized by the court. Among 

the more popular motions are the following:

   •     Motion to dismiss —typically filed by the defense in hopes that the case 

will be dismissed, for example, based on due process violations or 

insufficient evidence.  

  •     Motion to determine the competency of the accused to stand trial —designed 

to protect mentally ill persons from improperly being held responsible for 

their acts.  

  •     Motion to suppress evidence obtained through an unlawful search or 
seizure —designed to protect a defendant’s Fourth Amendment rights.  

  •     Motion to suppress confession, admissions, or other statements made to the 
police —protects against violation of the suspect’s legal rights.  

  •     Motion to require the prosecution to disclose the identity of a confidential 
informant —enables the defense to better understand the sources of 

information and evidence to be used against the defendant.  

  •     Motion for a change of venue —offered in an attempt to relocate the setting 

for a trial with the goal of ensuring that a fair verdict can be rendered. This 

motion is sometimes offered in response to pretrial publicity.  

  •     Motion for a continuance —provides attorneys more time to prepare their case.    

   These motions are presented to a judge and can be a determining factor in the out-

come of a case. For example, should a judge deny a defendant’s motion to suppress 

illegally obtained evidence, a defense attorney may wish to initiate plea negotia-

tions since his or her likelihood of winning a case may be severely diminished. The 

discretion inherent in judicial decisions to grant or deny particular motions provides 

further evidence of the need for cultural awareness in the criminal justice system in 

order to ensure that extralegal factors, such as characteristics of one’s cultural back-

ground, don’t interfere with justice.   

�   Trials  
 The events involved with criminal trials largely reflect our society’s quest for justice. 

The formality associated with the criminal trial, including much of the symbolism 

found in the courtroom (e.g., the judge’s robe and gavel), suggests that justice will 

be served. History suggests, however, that our courts suffer from several limitations, 

not the least of which is the desire of attorneys to “win” cases as opposed to finding 

justice. Further, there’s evidence of the differential treatment of certain groups that 

enter our courts. While the modern-day criminal trial is certainly more civil than 

earlier forms of seeking justice, there is great room for improvement. For example, 

the substantial levels of prosecutorial and judicial discretion inherent in trials have, 

on occasion, generated ethical concerns and questions of misbehavior. 
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    Judges and prosecutors play significant roles in the    adjudicatory process    ,  
or the act of settling a case judicially in a courtroom. Judicial discretion is evident 

in many areas, especially in bench trials, where judges serve as both judge and 

jury. Judges are also influential with regard to the decision to allow or disallow 

evidence to be introduced or objections to be acknowledged, their directions to 

jurors, certain sentencing decisions, and many other areas. Prosecutorial discretion 

at trial includes decisions such as whether or not to introduce particular pieces of 

evidence and whether continued case processing is warranted. Among the key 

decisions made by the defense at trial are whether or not to put the suspect on the 

stand and what type of defense, if any, he or she should offer. Defense attorneys 

typically don’t have to prove much of anything; their clients enter court innocent 

until proven guilty. 

    Trials involve a series of events (see  Table 11.1 ). They begin with the selection 

of jurors, followed by opening statements, the presentation of evidence, closing 

arguments, the judge’s charge to the jury, jury deliberations, the jury offering a ver-

dict, and sentencing if the defendant has been found guilty. Although some level of 

controversy exists at each of these steps, several steps are more controversial than 

others in regard to multiculturalism, as we will discuss in the sections that follow.   

  Jury Selection 
 Jury selection has an influence on the outcome of many criminal trials. The 

biased selection of jurors and unethical jury behavior have unfortunately ham-

pered the effectiveness of jury trials. For instance, we sometimes hear state-

ments such as “he was convicted by an all-White jury,” suggesting that race may 

have impacted the jury’s decision. Controversy with regard to jury selection and 

multiculturalism exists primarily in the manner in which potential jurors are 

identified and the process of questioning prospective jurors known as    voir dire    .  
A series of changes in jury selection practices attempted to overcome the his-

torical underrepresentation of minorities and other groups; however, racial 

discrimination in the selection of jurors remains problematic.  31   

       Constructing the Venire 
 States use various means to assemble a jury pool, or    venire    ,  from which prospective 

jurors will be selected and questioned. Voter registration lists are most commonly used 

and are often supplemented with driver’s license lists, automobile registration lists, and 

property tax rolls. The    Federal Jury Selection and Service Act of 1968    prohibited the 

exclusion of individuals based on religion, race, gender, national origin, or economic 

TABLE 11.1

Steps in a Criminal Trial

Jury selection → Opening statements → Presentation of evidence → Closing arguments 

→ Judge’s charge to jury → Jury deliberations → Verdict → Sentencing if verdict is “guilty”
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status. Nevertheless, the ability of currently used 

lists to adequately provide a cross section of soci-

ety has been questioned by scholars. Minorities 

and low-income individuals are less likely than 

nonminorities and those with higher incomes to 

be identified for jury selection, as they are less 

likely to own property and cars, be registered vot-

ers, or have a driver’s license. Further, minorities 

and the poor are more likely to change resi-

dence;  32   thus, they are less likely to receive a 

   summons    ,  a document informing individuals of 

their call to jury duty. Using multiple lists of 

potential jurors, which is done in certain jurisdic-

tions, widens the pool of potential jurors and 

increases the likelihood of adequate representa-

tion of all groups. 

   Those targeted for potentially serving on a 

jury are required to report to a particular loca-

tion on a specified date for jury duty. At this 

point, names will be randomly selected and pro-

spective jurors will be instructed to report to a specific courtroom for questioning 

regarding their suitability to serve. Accordingly, not all who are included in the 

venire will be selected for participation on a jury. Potential jurors may not even make 

it to  voir dire , and others will be excused following  voir dire . Some will be excluded 

due to legal stipulations surrounding participation on a jury. Virtually all states have 

provisions requiring jurors to be U.S. citizens, residents of the locality, at least a 

certain age, and able to understand English.  33   Most states do not permit convicted 

felons or insane persons to serve. Certain states maintain statutory exemptions for 

select individuals (e.g., government officials, lawyers), who are excused.  34   These 

restrictions have implications for creating culturally diverse juries. Excluding those 

unable to understand English, non-U.S. citizens, and convicted felons (who are dis-

proportionately of minority groups) all pose problems in a multicultural society.   

 Voir Dire 
 During  voir dire,  the final step in jury selection, prospective jurors are questioned by 

a judge and/or attorneys to determine their suitability for serving on a jury. The 

questioning seeks to identify whether jurors have any familiarity with the primary 

actors in the case, the individual’s beliefs or attitudes regarding specific issues that 

may arise in the trial, and any other matters that may influence the prospective 

juror’s ability to render a fair decision in the case.  35   Unsuitable jurors are dismissed 

by the defense attorney or the prosecution during  voir dire  via one of two manners: 

challenges for cause and peremptory challenges. These options are designed to 

 promote the assemblage of an unbiased jury. 

    Attorneys who wish to eliminate a juror because of an identifiable bias, or a 

juror’s apparent inability to judge a case fairly, file a    challenge for cause    motion. 

The judge rules on the motion and, if it is sustained, the prospective juror is 

Judges, prosecutors, and 

defense attorneys assume 

signifi cant roles and 

perform various functions 

throughout the trial 

process. 
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 dismissed. The fact that judges assess the appropriateness of a challenge for cause 

demonstrates the presence of judicial discretion in jury selection. In practice, few 

challenges for cause are offered and not all are sustained.  36   Peremptory challenges, 

on the other hand, generate much greater controversy with regard to multiculturalism 

in U.S. courts. 

       Peremptory challenges    ,  similar to challenges for cause, enable attorneys to 

eliminate seemingly unfit or inappropriate members of the jury pool. However, unlike 

with challenges for cause, attorneys typically do not need to justify using a peremp-

tory challenge. They are provided an unlimited number of challenges for cause, 

although they are limited in the number of peremptory challenges they can use. 

Controversy surrounds the use of peremptory challenges, leading University of New 

Orleans Professor David Neubauer to state that “based on hunch, prejudice, or pseu-

doscience, a lawyer may peremptorily exclude a juror without giving a reason.”  37   

    In 1986, the U.S. Supreme Court ruled in  Batson v. Kentucky  that a prosecu-

tor’s use of peremptory challenges may not include the dismissal of members of the 

jury pool based solely on their race.  38   The Court ruled that doing so was in violation 

of the equal protection clause of the Fourteenth Amendment. Despite the positive 

intentions of the  Batson  decision to enhance jury selection practices, the decision 

hasn’t eliminated the use of race-based peremptory strikes.  39   In  Batson  the Court 

sought to retain a great deal of the freedom inherent in peremptory challenges, while 

excluding challenges based strictly on race. In turn, attorneys have much freedom in 

their use of peremptory challenges as courts must accept any explanation for exclu-

sion that is not race-based.  40   Accordingly, minorities continue to be excluded from 

juries, as lawyers offer spurious reasons for the dismissal of minority individuals.  41   

The result is that racial and ethnic minorities are often tried by all-White juries.  42   

Recent reform in the pretrial stages of adjudication, such as reconsideration of the 

sources via which potential jurors are identified, has reduced discrimination, making 

it less likely that minority defendants will be tried by an all-White jury.  43   

    Attorneys seek to assemble a jury that will view a case according to the 

attorney’s interest. Put simply, jury selection is sometimes more about winning a 

case than seeking justice. To be sure, discrimination exists with regard to both pros-

ecutors and defense attorneys as the practices of using peremptory challenges to 

eliminate minorities from a jury pool could just as easily be used to eliminate 

Whites from a jury. The bottom line is that racial, ethnic, and cultural consider-

ations are prevalent in jury selection. Such is the nature of seeking justice in a 

multicultural society.   

 The Body of the Trial 
 Scarce scholarly attention has addressed multiculturalism as it pertains to particular 

steps of a trial. Limited attention has focused on the impact of various cultural 

groups with regard to opening statements, the presentation of the evidence, closing 

arguments, and the judge’s charge to the jury. These important stages often impact 

the outcome of criminal cases. 

    Once the trial stage is set, attorneys offer opening statements. The prosecution 

typically offers the initial opening statement to the jury (or the judge, depending on 

whether it’s a jury or bench trial), followed by the defense. It could be argued that 

mcn79948_ch11_253-278.indd Page 263  6/28/08  4:52:17 AM usermcn79948_ch11_253-278.indd Page 263  6/28/08  4:52:17 AM user /Volumes/202/MHSF047/MHSF047-11/Volumes/202/MHSF047/MHSF047-11



264 Part III Internal Issues in the Criminal Justice System and Multiculturalism

being permitted to make the “first impression” with the jury is an unfair advantage 
for the prosecution. However, someone has to go first, and the prosecution seems 
suitable given their task of having to prove guilt. Opening statements permit attor-
neys to outline their case for the jury. 
    During opening statements, attorneys must consider the background of the 
jury and be able to speak in comprehensible terms. They are encouraged to avoid 
“legal speak” and to recognize that the jury may not have a large vocabulary. These 
suggestions hold true throughout all stages of a trial. 
    Both the prosecution and defense present evidence following opening state-
ments. The presentation of evidence can be controversial in several ways. Some 
public defenders don’t have the resources to thoroughly investigate their cases. As 
mentioned earlier, public defenders are often overworked and have limited resources. 
The impact of their situation may be evident during the presentation of the evidence. 
For instance, those with greater resources can sway juries with impressive technol-
ogy-based presentations. Limited resources also hamper a public defender’s ability 
to locate witnesses or to obtain other helpful information. 
    Notable judicial and attorney discretion exists with regard to the presentation 
of evidence. For example, attorneys make key decisions regarding what pieces of 
evidence are introduced at trial, and judges may allow or disallow particular pieces 
of evidence to be introduced. Legal guidelines certainly assist with judicial discre-
tion, as judges must abide by a code of conduct. The failure of judges to properly 
use their discretion regarding the introduction of key evidence can be grounds for a 
case to undergo appeal. Cases are sometimes won or lost depending on a judge’s 
decision regarding the introduction of key pieces of evidence. 
    Among the many decisions they face at trial, defense attorneys must decide 
whether or not to put the defendant on the stand. Juries would seemingly like to hear 
from the defendant,  44   but it may not be strategically effective for the defense if the 
defendant is not an effective communicator. Defense attorneys should assess both at 
trial and during  voir dire  whether or not a jury will be receptive to their client. 
Cultural differences could certainly influence whether or not a defendant takes the 
stand. For example, a minority defendant might not want to take the stand if the jury 
is predominantly White. 
    At trial, defendants offer one of two defenses. They may offer an    alibi    that 
suggests that they did not commit the crime (e.g., they were in another location at the 
time of the crime). Defendants may also offer an    affirmative defense    ,  in which they 
admit committing the action in question, although they have legal justification for 
doing so. Entering an affirmative defense requires defendants to demonstrate that 
their action was justified. Self-defense, insanity, coercion, and entrapment are affir-
mative defenses. Although not widely used, the defense    “Black rage”    attempts to 
provide legal justification for criminal behavior by some African Americans frus-
trated by oppression resulting from living in a White-dominated society. 
    Closing arguments are offered once the defense and prosecution present their 
evidence and cross-examination of that evidence is completed. Closing arguments 
allow attorneys to make a final impression on the jury by recapping their arguments. 
The prosecution closes first. 
    Following closing arguments, the judge prepares the    charge to the jury    ,  a 
written document that explains how the law applies to the case.  45   Charges to the jury 
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are typically assembled in an informal conference involving the judge and trial attor-

neys. The charge generally  

  •    reminds the jury of the prosecution’s responsibility to prove guilt beyond a 

reasonable doubt,  

  •     provides procedural directions for deliberations,  

  •      identifies evidence that may or may not be considered during deliberations, and  

  •     lists the options of verdicts for jury consideration.   

   Cultural differences and general familiarity with trial procedure and the law are 

relevant factors at this point. It is important for judges to provide clearly defined and 

readable instructions for jury members. Scholars have questioned the ability of 

jurors to clearly understand the directions provided by judges.  46   In turn, there have 

been calls for improving jury instructions. Providing visual aids to jury members  47   

and offering instructions in multiple languages are among the suggestions for 

improvement. 

    Juries leave the courtroom and begin deliberating upon receiving the judge’s 

instructions. A foreperson is elected by the jury, or one is appointed by the court 

prior to deliberations. This individual presides over jury deliberations and ulti-

mately reads the verdict in the courtroom. One stronghold of jury deliberations is 

the secrecy involved. No outsiders are permitted in deliberations. The secrecy 

prohibits much understanding of the dynamics involved in deliberations. What we 

know about jury deliberations comes mostly from mock juries (research endeav-

ors in which outside of the courtroom lawyers assemble jurors and evaluate juror 

reactions to the evidence and arguments prior to a case going to trial), interviews 

of jurors following their dismissal, and the questions the jurors asked the judge 

during deliberations.  48   

    A unanimous verdict is always necessary in a capital (death penalty) case but 

is not necessary in noncapital cases although most jurisdictions require it. Federal 

cases must be unanimous. It can be challenging to have a group of strangers from 

various cultural backgrounds come to agreement. Juries may be requested to further 

deliberate if not enough members concur with the verdict, or a judge may rule the 

case a mistrial, which means there will be a new trial with new jurors.   

 Jury Nullification 
 Jury members are charged with assessing the facts of the case and rendering a ver-

dict.    Jury nullification    permits juries to acquit even when the facts of the case sug-

gest they convict, and thus enables citizens to play a more active role in determining 

justice and what/whom should be punished.  49   It is rooted in English common law  50   

and is sometimes used in cases where the jury believes a prosecutor enforced an 

unpopular law or a jury sympathizes with the defendant.  51   Jury nullification has 

become controversial as several prominent African American scholars encouraged 

Blacks to acquit other Blacks due to perceived mistreatment of African Americans 

by the courts and, more generally, by the criminal justice system. 

    Former U.S. Attorney Paul Butler commented on the power involved with jury 

nullification. He suggested that African American jurors should consider jury nulli-

fication in cases involving victimless, nonviolent offenses (e.g., drug possession). He 
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argues that White jurors have historically engaged in jury nullification and that Black 

jurors should follow suit. He adds that jury nullification would generate controversy 

and call into question the existing problems in the use of juries. Such attention could 

lead to methods of correcting the injustices faced by African Americans and other 

minorities.  52   Butler’s comments are controversial to be sure and have generated 

critical responses. It is argued that race-based jury nullification further damages race 

relations, has moral implications, and generates greater racial discrimination.  53     

 Enhancing Jury Trials 
 The limitations inherent in the selection of juries have led to suggestions of alterna-

tives, or enhancements of current practices. Professional juries, involving full-time, 

trained, salaried professional jurors, would address many of the problems associated 

with the use of laypersons serving as jurors. Professional jurors would provide the 

benefits of dependability, knowledge, and equity.  54   Allowing jury members to have 

a notebook during the trial and participate in trials by posing questions to witnesses 

are also feasible options for enhancing jury trials. Some California courts present 

jurors with notebooks containing trial exhibits and legal papers to help them render 

a fair verdict.  55   Other courts provide legal instructions to jurors before the trial 

begins, instead of at the conclusion of the trial, to enable them to better understand 

their role in assessing the evidence and reaching a verdict. 

    The need for effective verbal and nonverbal communication is evident 

throughout the trial. Attorneys must be clear and concise when addressing the court, 

especially in communication with jurors who have limited experience in legal termi-

nology or courtroom procedures. As noted earlier, communication is largely con-

veyed nonverbally. Accordingly, the ability to speak clearly and “visually appeal” to 

those in the courtroom is important. This point should be noted by defense attorneys, 

who should prepare their clients for trial, for instance, by telling them how they 

should dress for and act in the courtroom. Jury members are often unfamiliar with 

legal terminology and the overall legal culture of the courtroom. Enhanced use of 

interpreters would help, as would an overall assessment/evaluation of the jury pro-

cess to determine what would improve it. 

    Much of the needed change with regard to trials and, more generally, our 

criminal justice system, stems from the misuse of individual discretion. As evi-

denced throughout this book, discretion is inherent in the criminal justice system. 

Although most criminal justice professionals use their discretion in a very profes-

sional manner, there remains controversy when one makes decisions that appear to, 

or are intended to, negatively impact certain groups.    

�   Sentencing  
 What purposes are to be served through criminal sentences? The primary purposes 

of criminal sanctions include offender rehabilitation, retribution, deterrence, and 

incapacitation.    Rehabilitation    involves attempts to “cure” or “fix” the ills leading to 

the offender’s behavior.    Retribution    ,  or punishment, adopts the “eye for an eye” 

approach.    Deterrence    seeks to dissuade the offender (specific deterrence) or society 
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in general (general deterrence) from engaging in acts for which the offender is being 

punished.    Incapacitation    involves physically preventing one from committing 

similar criminal acts in the future. Incarceration is the most widely used form of 

incapacitation. Each sentence has a purpose or perhaps several purposes. For 

instance, a judge who orders an offender to life in prison without the possibility of 

parole is intent on incapacitation and/or retribution. The drug offender who receives 

treatment is targeted for rehabilitation. Multiple goals may be evident in a criminal 

sentence. For example, the offender who receives house arrest has likely been tar-

geted for punishment and rehabilitation. 

    Do the courts deal too harshly or not harshly enough with regard to crime? A 

recent survey of U.S. citizens asked subjects about the severity of treatment in our 

courts. Several significant findings emerged, including minorities being twice as 

likely as Whites to believe our courts treat those in our courts “too harshly.” Males, 

younger respondents, those with a low level of education, and those with low annual 

incomes concurred, suggesting our courts are too punitive toward those who are 

processed in the system.  56   Of note, it seems those most affected by the courts are the 

ones most likely to be critical of courtroom practices.  

 Discriminatory Sentencing? 
 Males and minorities have been largely overrepresented in the criminal justice 

system. A report from the Bureau of Justice Statistics noted that although males 

comprised 48% of the United States’ population in 2002, they constituted 83% of 

those convicted of a felony and 89% of those convicted of a violent crime. Blacks 

constituted about 13% of the U.S. population, yet 37% of those convicted of a 

felony. Whites comprised about 82% of the population, yet only 60% of those con-

victed of a felony. A greater percentage of Blacks than Whites were convicted of 

felonious murder (51% of Blacks compared to 45% of Whites), robbery (59% com-

pared to 39%), and weapon offenses (50% compared to 47%).  57   These numbers do 

not directly indicate discrimination in criminal courts or, more generally, criminal 

justice practices. They do, however, generate discussion regarding the possibility of 

differential treatment of groups and at the very least highlight the overrepresenta-

tion of males and Blacks in the criminal justice system. 

    Early research on the sentencing of minorities suggested discrimination in the 

types of sentences and sentence severity, but recent research has produced conflicting 

findings. For example, the research literature provides conflicting results regarding 

the possibility of discrimination against Native Americans sentenced in court.  58   

Several studies find that Blacks receive harsher sentences than Whites, while other 

findings suggest the opposite is true. Still, some findings suggest no differences in 

sentencing practices with regard to race. 

    If sentencing practices are unbiased, why are a disproportionate number of 

minorities entering our prisons? An obvious response concerns socioeconomic sta-

tus. While race may not be evident in sentencing decisions, one’s socioeconomic 

status certainly influences the likelihood of being incarcerated. The disparity with 

which minorities are incarcerated is explained, in large part, by unfavorable social 

conditions faced by many minorities. Further, the sentencing structures appear to 

unfavorably influence poor minorities. Thus, discrimination may not be evident in 
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the actions of those imposing sentences; instead, it may be located within the struc-

tural components of criminal sentencing.   

 Sentencing Structures 
 Sentencing is perhaps the most controversial aspect of courtroom practices, primarily 

because it is the most obvious. We can easily view the penalties received by various 

individuals in relation to their demographics, the crime(s) they committed, and their 

criminal history. Historically, judges maintained wide latitude in sentencing prac-

tices. But beginning in the late 1960s and early 1970s, conservatives and liberals, 

albeit for different reasons, agreed that sentencing reform was needed. The indeter-

minate sentencing structure that existed provided too much discretion. Both liberals 

and conservatives agreed that consistency was needed; conservatives pointed to 

judges giving sentences that were too lenient, while liberals believed punishments 

were too harsh. It was agreed that determinate sentencing would reduce disparity and 

alleviate discrimination.  59   

    A number of states have adopted    determinate sentencing    practices that involve 

offenders receiving a specific amount of time to be served based on the crime for 

which they were convicted. Determinate sentencing differs from indeterminate sen-

tencing, which relies on parole board determinations regarding an offender’s readiness 

for reentry to society. The move to determinate sentencing is typically accompanied 

by the elimination of parole.  60   Instead of relying on discretionary release from a 

parole board, offenders processed in jurisdictions using mandatory release are free to 

leave prison upon expiration of their sentence minus “good time.”    Good time    is time 

taken off of a prison sentence for good behavior. Determinate sentencing was designed 

to reduce discretion in the courts and help ensure equal treatment for all. 

    Early efforts toward determinate sentencing suffered because legislative bod-

ies lacked the resources to enact detailed sentencing rules.  61   Since the 1980s, legis-

latures have created commissions to look into sentencing practices. Among the 

developments are    sentencing guidelines    ,  which are used by courts in about half of 

the states and by all federal courts. The guidelines provide a risk assessment of the 

offender based on current offense and past history. The ultimate goal is to ensure 

justice with limited discretion. However, sentencing guidelines prompt enhanced 

sentencing severity, and federal sentencing guidelines are highly controversial.  62   The 

controversy stems from the belief that sentencing guidelines are harsh, haven’t 

reduced sentencing disparities between minorities and nonminorities, and are too 

rigid and complex.  63   State guidelines are less controversial than the federal provi-

sions, as state courts make adjustments to accommodate particular cases and provide 

judges a sense of discretion as needed. 

    Sentencing guidelines appear to shift discretion from judges to prosecutors. 

The guidelines have increased the proportion of minority defendants adjudicated in 

federal courts, as prosecutors increasingly choose to adjudicate cases at the federal 

level where penalties are harsher than in state courts. Prosecutors are also more 

frequently filing charges in federal court with marginal cases that wouldn’t have been 

worth the effort in state court.  64   Consideration of prior criminal record in sentencing 

guidelines leaves minorities at a disadvantage compared to nonminorities, who are 

less likely to have a criminal history.  65   
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    In the 1970s, legislators responded to public sentiment that prison sentences are 

too lenient by imposing    mandatory minimum sentencing    .   66   Mandatory minimums 

require offenders convicted of certain offenses to be sentenced to prison for no less 

than a specified term of years, and nonprison sentences (e.g., probation) are not an 

option. Mandatory minimum sentences are typically imposed on violent offenders. 

Similar to sentencing guidelines, mandatory minimum sentencing has generated 

criticism. African Americans are disproportionately impacted by these laws primar-

ily due to their overrepresentation in drug offenses and the disparity in sentences 

given to offenses involving crack cocaine.  67   

    Between 1993 and 1995, many states imposed varied versions of    “three 
strikes and you’re out”    sentences targeted toward repeat offenders. The legislation 

demonstrates the public’s disdain for crime and an attempt to target those who seem 

undeterred by criminal law and punishment. Three strikes laws vary among the 

states that use them, with offenders in certain jurisdictions facing life sentences 

 following conviction for a third felony. The idea behind the legislation and its appli-

cation are popular, yet implementation of the legislation has posed several problems, 

especially for minorities, who are overrepresented as second and third strike offend-

ers.  68   One researcher commented on the “draconian results” associated with the 

penalties, in which some offenders, especially minorities, have received notably 

stringent penalties for minor offenses.  69   Further, one cannot ignore the influence of 

the legislation on many offenders who don’t commit a third offense until late in their 

criminal careers. The costs associated with the laws are also problematic as offend-

ers serve longer sentences. Further, three strikes laws arguably increase the risks for 

police officers as “two strike” defendants being pursued by officers may be willing 

to attempt escape at all costs.  70  

   In his article “The Impact of Federal Sentencing Reforms on African 

Americans,” Marvin D. Free Jr., an associate professor of sociology at the University 

of Wisconsin–Whitewater, commented on the influences of sentencing practices in 

stating that “neither mandatory minimum sentences nor the guidelines have been 

effective in eliminating racial disparity in sentencing in federal court.”  71   The dispar-

ity is affected by drug laws, especially with regard to the harsher penalties for crack 

cocaine than for powder cocaine. Selective law enforcement on the streets also 

impacts the disparity.  72   Recent sentencing reform involving determinate sentencing 

and sentencing guidelines has reduced the likelihood of overt discrimination in the 

courts, yet discriminatory sentencing practices have not disappeared.  73   

    Scholar Samuel Walker and colleagues identified four reasons why African 

American and Hispanic defendants receive harsher penalties than their White coun-

terparts.  74   First, differences in sentence severity could be explained by African 

Americans and Hispanics committing more serious crimes, and having more serious 

criminal histories, than Whites. Second, the differences could be explained through 

economic discrimination, with poor defendants (typically minorities) receiving 

differential treatment in the courts, for instance, in that they are typically unable to 

secure private counsel or pretrial release. Third, blatant racial or ethnic discrimination 

on behalf of those involved in sentencing could explain the disparity. Finally, contex-

tual discrimination could exist, in the sense that minorities are treated differently upon 

being sentenced for certain crimes (e.g., violent crimes). Each explanation has merit 

and combined they largely explain the disparity in sentencing. The first argument, 
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that minorities commit more serious crimes and are thus punished more severely 

than Whites, is the only one of the four explanations that doesn’t involve some form 

of discrimination. 

    As suggested in Chapter 3 of this book, evidence suggests that racial minor-

ities have disproportionately received the death penalty. Accordingly, in his book 

 No Equal Justice,  Georgetown University Law Professor David Cole stated, 

“Virtually every study of race and the death penalty has concluded that, all other 

things being equal, defendants who kill white victims are much more likely to 

receive the death penalty than those who kill black victims.”  75   Recent efforts to 

reform the application of the death penalty, beginning with the 1972 Supreme 

Court case  Furman v. Georgia,   76   provide perhaps the best evidence of the discrep-

ancies found in its application. 

    The preceding discussion of multiculturalism and sentencing, and more gener-

ally our court system, has focused primarily on African American and Hispanics. 

This is not to disregard the plight of many other underrepresented groups who enter 

our courts. The research in this area, especially with regard to sentencing, focuses 

primarily on Blacks, with less information on Hispanics and even less information 

on other groups.    

  � Appellate Courts  
 Defendants have the right to appeal following their conviction. Accordingly, U.S. 

courts can be categorized based on their trial or appellate jurisdiction. Among other 

functions, appellate courts help protect defendants’ rights according to state or fed-

eral constitutions, criminal court procedural law, and substantive law. 

    Most criminal cases do not involve an appeal given the large percentage of 

cases settled by plea bargaining. Defendants forfeit their right to appeal following 

the admission of guilt, although they can appeal the sentence unless it was part of 

the plea bargain. Appeals involve the legal issues surrounding the trial, often focus-

ing on issues such as the introduction of illegally seized evidence, improper jury 

instructions, and denial of competent counsel or a fair trial.  77   

    Although defendants have the right to counsel during the appellate stage, many 

of the same limitations faced by underrepresented groups in the trial court jurisdiction 

appear in the appellate court system. Discretion is inherent in the appellate process, 

and historical evidence suggests that groups have received differential treatment. For 

example, researchers found that a defendant’s race significantly influenced an appel-

late court’s decision to uphold a trial court’s decision in which a judge departed from 

the sentence recommended by guidelines.  78   

    High levels of judicial and attorney discretion exist in the appellate courts. For 

instance, discretion is involved with appellate court judges’ determining the signifi-

cance of alleged errors at trial. The    harmless error doctrine    holds that a trial court 

decision will not be overturned based on small, insignificant errors that appear to 

have little or no impact on the outcome of the trial. The term “harmless” is certainly 

subjective and open to interpretation by appellate judges. In practice, technical errors 

recognized as worthy of appeal by defendants are often treated by appellate courts 

as harmless and not worthy of reversing trial court decisions.  79     
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�   Multiculturalism and Courtroom Personnel  
 Thus far this chapter has focused predominantly on the role of underrepresented 

groups who enter our courts. What about members of the various cultural groups 

working in our courts? Have minorities assimilated into the courtroom workgroup? 

Are they treated differently than nonminorities? Do they act differently? Progress 

has been made toward increasing the diversity of those working in our court system. 

Affirmative action programs have increased the presence of historically underrepre-

sented groups, and it is anticipated that greater representation is forthcoming. 

    The lack of diversity working in the courts is well documented in the research 

literature. Systematic discrimination targeting females and minorities in the legal 

arena has been endemic in the United States.  80   Such discrimination has occurred 

formally, for instance, via the choices and actions of courts, legislatures, law schools, 

and bar associations to disallow or discourage minorities from entering the legal 

profession and informally through mistreating minorities in the legal field.  81   

    A report by the American Bar Association found that minority judges made up 

only 10.1% of those presiding over state supreme courts, intermediate appellate 

courts, and trial courts of general jurisdiction. African Americans (5.9%) constituted 

the largest percentage of minority judges across the three levels of courts, followed 

by Latino/a (2.8%) and Asian/Pacific Islander (1.1%) judges.  82   These percentages 

suggest that greater diversity is needed on the bench. Further disparity exists with 

regard to the percentages of lawyers and others working in the courts, such as para-

legals and legal assistants. In 2007, only 4.9% of lawyers were African American, 

followed by Hispanic or Latino/a (4.3%) and Asian (2.6%) attorneys. Females 

Greater levels of ethnic and racial diversity are needed in our courts. Minority groups are notably 

underrepresented as judges.
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(32.6%) were also underrepresented. Hispanic or Latino/as were more likely than 

other minority groups to work as paralegals or legal assistants in 2007, although 

other groups appear underrepresented, including African Americans (9.7%) and 

Asians (3.4%).  83   Minorities are severely underrepresented in private law firms, par-

ticularly as associates and partners.  84   

        Why are minorities underrepresented as professionals in the courts? Edward 

Chen, the first Asian American judge appointed to the federal bench for the Northern 

District of California—despite the significant number of Asian Americans in the 

area—noted that the lack of diversity in the judiciary is attributable to several fac-

tors. Prominent among the factors are the lack of diversity in the pool of experienced 

attorneys, the influences of political ties negatively affecting minorities, and the 

limited access of networking for minorities.  85   

      Why do we need greater diversity in the courts? To begin, greater diversity 

promotes greater cultural sensitivity and comprehension of the varied issues 

addressed in the courts. Courtroom personnel may be able to recognize differences 

within their objective context, as opposed to at face value. Further, greater diversity 

promotes respect for the courts from underrepresented groups. Minorities are more 

likely than Whites to view the courts with apprehension. Past discriminatory prac-

tices could be mended, in part, if it appeared that our court system wasn’t primarily 

staffed with nonminorities. Used in this context, the term    symbolic representation    

refers to making our courts more representative of all groups.  87   In other words, the 

M U L T I C U L T U R A L I S M  I N  T H E 
W O R K F O R C E

Failing to promote a multicultural workforce is 

costly in many aspects. Popular shoe manufacturer 

Nike recently found out how financially costly it can 

be. Roughly 400 former and current employees of 

Niketown Chicago won a class action suit against 

Nike, and will share an estimated $5 million after 

attorney fees, or about $12,500 each. The suit, settled 

in July 2007, was filed after workers claimed that 

African American employees were treated unfairly by 

Nike supervisors. The suit claimed that African 

American workers were treated more harshly than 

other employees, were refused benefits even though 

they worked 20 or 30 hours weekly, and were less 

often promoted from the stockroom to the sales floor 

than other employees.

 The case was generated by two Nike workers who 

complained to managers that they weren’t being treated 

fairly. One of the workers, Keith Smith, was fired 

shortly after he complained about the treatment to his 

managers. In 2002 Smith filed a report with the Illinois 

Department of Human Rights and the Equal 

Employment Opportunity Commission (EEOC). In 

late 2003 the EEOC granted Smith permission to pro-

ceed with the litigation. Smith decided to file a class 

action suit with the goal of protecting a larger pattern 

of bias against African Americans working for Nike.

 In reaching a settlement agreement, Nike denied 

the allegations and admitted no wrongdoing but settled 

the case to avoid continued and prolonged litigation. 

The company agreed, however, to provide diversity 

training for supervisors and managers at Niketown 

Chicago, review and revise the store’s human resources 

and other policies, and permit an independent monitor 

to report on compliance. Nike also agreed to name a 

compliance officer and establish a mentoring program 

for African American employees.86
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perceived legitimacy of the courts would be enhanced through greater diversity 

among courtroom personnel. 

    Recent efforts to promote diversity on the bench have resulted in greater repre-

sentation of minority judges and an opportunity to better understand the behaviors of 

minority judges in the courtroom. There are conflicting research results regarding the 

practices of minority and nonminority judges. One study found that African American 

and White judges considered case and offender information similarly when imposing 

punishment decisions. Black judges were more likely than White judges to impose a 

prison sentence on both Black and White offenders. The more punitive approach taken 

by Black judges may be attributable to their perceptions of themselves as “tokens,” or 

it may be that they maintain greater sensitivity to the harms associated with crime.  88   

    Researchers found conflicting results when comparing the sentencing and 

incarceration practices of Black and White judges. White judges were more likely 

than Black judges to treat White defendants leniently. Little discrimination was 

found with regard to sentence severity. However, White judges treated Black and 

White defendants equally severely. Black judges treated Black defendants more leni-

ently than they treated White defendants.  89   With regard to gender, early research 

found that female judges were more likely than male judges to treat men and women 

defendants equally.  90   

    Research on judicial practices in Detroit identified few differences with regard 

to race and judicial behavior. There were notable similarities in the sentencing prac-

tices of both Black and White judges, with race offering limited significant predic-

tive powers with regard to judicial sentencing practices. It was found that both Black 

and White judges sentenced Black defendants more severely than their White coun-

terparts.  91   The similarities in sentencing practices could be attributed to the judicial 

recruitment process, which produces a somewhat homogeneous judiciary with 

regard to judicial practices. The socialization practices of judges certainly influence 

the behaviors of all who sit on the bench.  92   

    Defendants should, and do, consider cultural factors in choosing a bench or jury 

trial. For instance, given public sentiment, an Arab American charged with robbery 

shortly after the September 11, 2001, terrorist attacks may have had a better chance of 

receiving a fair trial absent a jury. However, one cannot discard the accelerated level 

of judicial discretion inherent in bench trials. It is hoped that judges are better able than 

jurors to put aside biases and/or personal beliefs in favor of professionalism.   

  � A Time for Change  
 While this discussion of the U.S. court system and multiculturalism centers on 

criminal courts, one cannot overlook the accomplishments of federal civil courts in 

shaping state and local criminal justice practices with regard to diversity. Several 

areas of federal civil legislation have important consequences for criminal justice 

officials. The more significant legislation relates to  

  •    civil rights violations, which enable individuals to sue civilly city or state 

employees who deprive them of their constitutional rights;  

  •    equal employment opportunities, which prohibit discrimination based on 

race, color, religion, sex, age, or national origin;  
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  •   sex discrimination; and  

  •    discrimination against the disabled, which protects Americans with 

disabilities from discrimination in employment in the use of public facilities 

and services.  93     

   Steven Vago, author of the book  Law and Society,  stated that “racism is embedded 

in the system and proponents recognize that its elimination is impossible but at the 

same time they insist that an ongoing struggle to countervail racism must be carried 

out.”  94   To be sure, disparity and discrimination in the courtroom are not restricted to 

one’s race, as gender, ethnicity, cultural, and socioeconomic factors influence discre-

tionary practices at all stages of the system. As an example, minority women face 

special concerns upon entering the criminal justice system, particularly given their 

high rates of poverty and unemployment, and the increased likelihood of them being 

a single parent. Unfortunately, the plight of minority women who enter our courts 

has been the subject of scant research efforts. What we do know about this group 

suggests differential treatment of minority women in the courts and throughout the 

criminal justice system.  95   

    Much has changed in our courts, as numerous reforms directed at leveling 

the playing field for minorities and all groups have influenced courtroom prac-

tices and personnel. Nevertheless, much work remains. It is hoped that recogniz-

ing and highlighting the problems and accomplishments provides an impetus for 

continued progress.     

  Summary 
 The American court system is symbolic of many things: justice, freedoms, individual 

rights, and so on. Too often, however, our courtrooms are places where injustices 

restrict freedoms and violate individual rights. As noted throughout this chapter, 

such unfortunate situations disproportionately involve members from minority 

groups and occur throughout criminal case processing. 

  Criminal case processing consists of an initial appearance, preliminary/grand 

jury hearings, arraignments, trials, sentencing, and appeals. Much evidence suggests 

that cultural, racial, and ethnic diversity impacts decisions made throughout case 

processing. To what extent and why diversity impacts courtroom decisions remains 

in question. However, it is certain that compared to Whites, minority groups often 

face particular challenges when charged with a crime. Prominent among these 

challenges are biases in decisions by judges to grant pretrial release and the 

conditions under which individuals are to be released; jury selection practices; and 

sentencing practices, particularly the manner in which many states structure their 

sentencing practices.

 Historically, our courts were staffed with White males. While White males 

remain the most common demographic group in our courts, women and other 

minorities are becoming increasingly represented among those working in 

courtrooms. Nevertheless, greater diversity is needed in the courtroom. Given 

demographic changes in society, it is expected that the personnel staffing future 

courtrooms will look different from those currently working in the courts. Such 

change holds the potential to reduce any biases against minorities. 
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   You Make the Call 
  Courtroom Controversy 

  Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do. 

You’re a public defender assigned to represent a defendant who is charged with 15 counts 

of animal cruelty involving the sacrificing of cats. The defendant claims the sacrifices were 

part of his religious practices and that he has not done anything illegal. He cites his constitu-

tional right to freedom of religion. Professionally, you have an obligation to provide appropri-

ate representation for your client. Personally, you’re an animal lover. Particularly, you love 

cats and have four of them. You’re familiar with the judge presiding over this case. She also 

loves animals. The prosecuting attorney in this case is a member of the People for the Ethical 

Treatment of Animals (PETA).  

 Questions  
  1.  Does your client enter court at a disadvantage?  

  2.  Will you be able to put aside your personal feelings and provide effective counsel 

for the accused?  

  3.  Should you decline to defend the client (if possible) and/or request a new judge?  

  4.  Do you encourage your client to plea bargain, request a bench trial, or take a chance 

with a jury trial?     

�

   Key Terms 
  adjudicatory process (p. 261)    

  affirmative defense (p. 264)    

  alibi (p. 264)    

  arraignment (p. 259)    

  assigned counsel (p. 256)    

  bench trial (p. 259)    

  Black rage (p. 264)    

  challenge for cause (p. 262)    

  determinate sentencing (p. 268)    

  deterrence (p. 266)    

  discovery (p. 259)    

  Federal Jury Selection and Service 

Act of 1968 (p. 261)    

  grand jury hearing (p. 258)    

  harmless error doctrine (p. 270)    

  incapacitation (p. 267)    

  indictment (p. 258)    

  indigent defendants (p. 256)    

  initial appearance (p. 255)    

  judge’s charge to the jury (p. 264)    

  jury nullification (p. 265)    

  mandatory minimum sentencing (p. 269)    

   nolo contendere  (p. 259)    

  peremptory challenge (p. 263)    

  plea bargaining (p. 259)    

  preliminary hearing (p. 258)    

  pretrial motions (p. 260)    

  pretrial release (p. 257)    

  public defenders (p. 256)    

  rehabilitation (p. 266)    

  retribution (p. 266)    

  summons (p. 262)    

  symbolic representation (p. 272)    

  “three strikes and you’re out” 

sentencing (p. 269)    

  venire (p. 261)    
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    Discussion Questions  
  1.    Identify and discuss the steps of the trial. Which step do you believe involves 

the greatest area of controversy with regard to discrimination? Why?  

  2.    Identify how judicial, prosecutorial, and defense attorney discretion influences 

the outcome of court cases.  

  3.    How are jurors selected? Does this process seem fair to you? Discuss why or 

why not.  

  4.    How have recent sentencing reform efforts failed to eliminate disparity in 

sentencing? What steps would you take to improve sentencing practices?  

  5.    Are racial and ethnic minorities adequately represented among the courtroom 

personnel? If not, what steps could be taken to diversify the courts?    
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 Corrections and Multiculturalism  

  Chapter Objectives 

   C H A P T E R 12 

 After reading this chapter, you should be able to 

   ❖ Recognize the significance of multiculturalism 
with regard to institutional corrections. 

   ❖ Identify and discuss the significance of cultural 
diversity as it relates to prison life. 

   ❖ Understand the challenges associated with 
incarceration. 

   ❖ Recognize the importance of cultural diversity as 
it pertains to community corrections. 

   ❖ Understand the significance of ensuring that 
correctional staff is aware of and tolerant of 
cultural diversity.  

 Enforcing formal social control over those convicted of crimes is no easy task, and 

current correctional practices in the United States generate controversy. The contro-

versy largely stems from the lack of directed goals with regard to many correctional 

practices, the limited capacity of correctional practices to “correct” human behavior, 

and the problems stemming from the multicultural makeup of our correctional system. 

With regard to multicultural makeup, it is well documented that the demographics of 

those under correctional supervision are unlike the demographics of society in general. 

The diversity within our correctional system coupled with controversial correctional 

practices makes for interesting study and is the focus of this chapter. 

  It is argued that heterogeneous countries, in which citizens differ based on race, 

ethnicity, religion, and other traits, are more punitive in nature than are homogeneous 

countries. Support for this argument is found in imprisonment rates in the 1990s 

 during which the United States, Russia, and South Africa led all other nations in the 

rate of incarceration. All three countries faced difficulties related to multiculturalism, 

compounded in the case of Russia and South Africa by changing government regimes. 

Law and punishment were increasingly used to formally control the disorder and 

conflict found in these countries.  1   

  In recent years the United States has increasingly relied on incarceration and 

punishment as means to address crime. These approaches have disproportionately 

impacted many lower-class minority communities, which have suffered in numerous 

ways, such as the loss of husbands and fathers to prison. While it is argued that 

imprisonment and overall correctional practices help protect society, we must 

remember that most offenders eventually return to the same communities and envi-

ronments in which they committed their offense. Some may have been “corrected”; 

however, there are many who return to society to face the same difficulties they faced 

prior to correctional intervention. Their problems are often amplified in various 

means, not the least of which involves being labeled a “criminal” or an “ex-con.” 

279
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  The status change from accused to offender leads to those under correctional 

supervision being viewed as criminals. In other words, upon being convicted they 

lose their status as “innocent until proven guilty.” Offenders are often recognized by 

society as law violators who must be punished. Accordingly, our correctional system 

deals with individuals who maintain the lowest status of all who enter the criminal 

justice system. Upon release these same individuals will continue to be looked down 

upon by society. This is but one of the many challenges faced by those entering 

 corrections. 

  The complexities of more frequently interacting with diverse groups and 

individuals are another difficulty faced by those under correctional supervision. 

Prison inmates face many struggles associated with being incarcerated, including 

contending with cultural biases. The situation is enhanced in jails, where the clas-

sification of inmates is less of a concern than in prisons. To increase the likelihood 

of success in community corrections, probationers, parolees, and the officers who 

supervise offenders in the community must overcome cultural differences. 

Discussion of multiculturalism and corrections becomes more important as the 

number of individuals under correctional supervision increases and subsequently 

diversifies. 

  This chapter addresses multiculturalism and corrections by focusing on the 

main components of corrections: institutionalization in the forms of prisons and jails 

and community corrections in the forms of probation and parole. This discussion is 

preceded by an observation of the organization and structure of corrections and 

characteristics of those under correctional supervision. The chapter concludes with 

a look at how cultural diversity impacts correctional staff.  

   � The Organization of Corrections  
 The organization of correctional agencies is complex, due to the varied approaches 

comprising corrections and the different practices adopted by the 50 states and the 

federal government. Perhaps the best way to summarize the organization of correc-

tions is to begin with observation of corrections at the federal level and follow with 

examination of how states organize their correctional practices. 

    The    Federal Bureau of Prisons    ,  which is within the Department of Justice, 

operates 114 institutions and 28 community corrections offices. It oversees roughly 

193,000 offenders convicted of federal offenses. Included in these facilities are 

detention centers, which, similar to jails, hold those awaiting trial. The approxi-

mately 35,000 employees responsible for the day-to-day functioning of the Bureau 

are spread throughout the United States.  2   The    U.S. Probation and Pretrial Services 
System    is responsible for several tasks, not the least of which is assisting the federal 

courts with pretrial practices and supervising federal probationers. The    Federal 
Parole Commission    oversees federal parolees. 

    The organization of state correctional facilities is more complex, as each 

state designs its organizational structure.    Prisons    are state-run correctional 

facilities administered by the executive branch of each state government. They 

hold inmates serving sentences of one year or more.    Jails    hold detainees awaiting 

trial and those sentenced to incarceration for less than a year. In most states, jails 
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are operated by county-level officials, mostly sheriff’s departments. The organi-

zation of    probation    and    parole    ,  both forms of    community corrections    in which 

offenders are supervised in the community, is quite elaborate. Among the issues 

of concern with regard to probation is whether it should be organized in a central-

ized or decentralized manner; administered by the executive branch or the 

 judiciary; or combined with parole services.  3   States vary in their approach to 

these issues, as they consider what works best with regard to their resources and 

culture. Parole is administered by state parole boards, which may or may not 

work in conjunction with probation services. State correctional systems oversee 

far more offenders than the federal system as most crimes are prosecuted at the 

state level.   

  � The Correctional Population  
 Corrections in the United States took an interesting turn beginning in the early 

1980s. Crime control became a primary focus and greater use of incarceration was 

a significant part of the approach. Enhanced focus on incarceration increased the 

number of individuals who have ever been incarcerated by nearly 3.8 million 

between 1974 and 2001. Much of the impact was felt by minority groups, as Blacks 

(39%) and Hispanics (18%) constituted the majority of those who had ever served 

time in prison as of 2001. Whites accounted for only 39% of those ever incarcerated 

as of 2001, down from 51% in 1974. Projections based on this trend data suggest that 

6.6% of all persons born in 2001 will go to prison should current rates of first incar-

ceration remain unchanged.  4   

    At year-end 2001, about 1 in every 37 U.S. adults had served time in prison. 

This rate is not equally distributed among all groups. Gender and minority status are 

certainly related to incarceration rates. As an example, the rate of ever having gone 

to prison was much higher for adult Black males (16.6%) than for Hispanic (7.7%) 

and White (2.6%) males. This pattern held true for adult female inmates, as adult 

Black females (1.7%) were far more likely than Hispanic (0.7%) and White (0.3%) 

females to have served time in prison.  5   

    The U.S. Bureau of Justice Statistics (BJS) provides the most accurate demo-

graphic account of prison and jail inmates. Recent reports suggest that over 2.1 

million persons are incarcerated in U.S. prisons and jails, with prisons holding 

roughly two-thirds of the population. State prisons saw their population increase 

1.2% from June 2004 to June 2005, while the federal prison population increased 

2.9%. Admission to state prison rose 11.5% from 2000 to 2004, while admission to 

federal prisons rose 21.2%.  6   Such a large increase in the number of inmates sug-

gests that incarceration plays a significant role in formal social control. The annual 

rate of growth for female inmates between 1995 and 2005 was 4.7%, higher than 

the 3.0% increase for males.  7   

    Concerns for multiculturalism in corrections arise when one considers that as 

of June 2005, there were 91,117 noncitizens under the supervision of state or federal 

correctional authorities. Noncitizens constituted 6.4% of state and federal inmates. 

Further, although females are far less likely than males to end up in prison (they 

account for only 7.0% of all prisoners), their presence in prison is growing. 
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    Perhaps the most significant issue with regard to multiculturalism and incar-

ceration involves the overrepresentation of African Americans. As of June 2005, 

most inmates in local jails were ethnic or racial minorities, with Blacks comprising 

38.9% and Hispanics accounting for 15.0%. White inmates constituted 44.3% of jail 

inmates. Overall, about 12% of all Black males, 3.7% of all Hispanic males, and 

1.7% of all White males in their late twenties were incarcerated. Perhaps the most 

notable finding is that there were 4,682 Black male inmates in state/federal prisons 

and local jails per 100,000 Black residents, compared to rates of 709 for Whites and 

1,856 for Hispanics.  8   

    Probation is widely used in corrections. Probationers have accounted for over 

half of the total growth in the correctional population since 1990. A BJS report noted 

that over 4.1 million probationers were supervised in the community in 2005, an 

increase of 2.5% since 1995. Most of those on probation were male (77%), although 

the rate of female probationers is increasing. Most probationers were White (55%), 

followed by Black (30%) and Hispanic (13%) probationers.  9   

    The parole population experienced a 15.4% increase between 1995 and 2005. 

Over 784,000 adult men and women were on parole or mandatory release at the end 

of 2005. Women are increasingly represented among parole cases, comprising 12% of 

those on parole in 2005 compared to 10% in 1995. Of particular interest with regard 

to multicultural issues is that the percentage of Blacks on parole decreased during the 

same period, dropping from 45% of all parolees in 1995 to 40% in 2005. The percent-

age of Whites on parole increased during this period, up from 34% in 1995 to 41% in 

2005. Hispanics constituted 18% of those on parole at the end of 2005.  10   

    These numbers provide an overview of those incarcerated and those on proba-

tion and parole. They say little of why these individuals ended up under correctional 

supervision and the difficulties they face. Nonetheless, the numbers provide a foun-

dation for examination of multiculturalism as it relates to corrections. Knowing who 

is incarcerated or being supervised in the community facilitates discussion of the 

multicultural issues that exist within corrections.   

  � Incarceration  
    Incarceration    ,  or the physical detention of an inmate, exists primarily in two forms: 

prison and jail. These institutions have much in common, yet they differ in several 

ways. Prominent among the differences is the length of sentence served by those 

incarcerated. Jails typically hold those serving a sentence of less than one year, while 

prisons hold those serving a sentence of a year or more. Another significant differ-

ence is the clientele. Jails hold those unconvicted awaiting trial and those convicted 

of crimes. Prisons do not hold unconvicted individuals. The demographics of jail and 

prison inmates are somewhat similar in the sense that one typically does not get to 

prison without having first entered jail. Accordingly, many of the issues associated 

with prisons are found in jails and vice versa. 

    Inmates face numerous difficulties upon being incarcerated. The challenges 

are so severe that several guidebooks for surviving prison life are available.  11   The 

loss of liberty, goods and services, autonomy, heterosexual relationships, and secu-

rity are prominent among the deprivations faced by the incarcerated.  12   In his book 
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 The Warehouse Prison,  John Irwin, professor emeritus at San Francisco State 

University, identifies some of the main sources of harm in the modern warehouse 

prison, where inmates are stockpiled much like merchandise in a department store 

warehouse. Particularly, Irwin cites the troubles associated with health and disease, 

psychological damages, and    prisonization    ,   13   or an inmate’s adaptation to the prison 

culture. Each of these issues makes prison life profoundly different from life outside 

of prison. 

    Female inmates face additional challenges, including concerns related to lack 

of privacy, separation from their children, pregnancy, inadequate clothing and 

hygiene, a loss of dignity, ineffective programming to meet the needs of female 

inmates, damage to mental and physical health, strict enforcement of prison rules, 

and difficulty in maintaining psychological and physical safety.  14   Needless to say, 

institutionalization generates significant changes and demands, including forced 

daily interaction with individuals from diverse cultures. 

    Inmates from different ethnic and religious groups often have a dislike for each 

other, which sometimes leads to violent encounters and promotes greater separation 

among the groups.  15   Inmates will further gravitate to those of a similar culture as 

dividing lines are drawn.  16   Accordingly, jail and prison administrators need to stra-

tegically house inmates within facilities and recognize that cultural factors influence 

staff and inmate safety and well-being. 

    Violence among inmates is of utmost concern for correctional officials. Prison 

rape is often mentioned with regard to prison violence, as the nature of institutional-

ization seems ripe for such attacks. Same-sex, regimented institutions such as prison 

tend to precipitate deviant sexual behavior.  17   It appears that inmate race is related to 

sexual violence in prison. It was found that Whites comprised 73% of victims of 

inmate-on-inmate prison and jail sexual violence, yet they were the perpetrators in 

only 43% of such incidents. Blacks constituted 12% of the victims and 39% of the 

perpetrators of such attacks.  18   Violence in prisons and jails extends beyond sexual 

attacks, and factors such as overcrowding, improper classification, and race relations 

certainly underlie much of the violence in prison. These and related issues, as they 

relate to prison and jail, are discussed below.  

 Prison 
 You’re driving along the highway after having a few too many drinks. The next thing 

you know you wake up in a jail cell inhaling an odor you’ve never smelled, nor do 

you care to ever again. With a heavy head, you listen to the rumblings of the other 

jail inmates, none of whom seem to be like you, and none seems friendly. Eventually, 

a jailer approaches your cell, only to tell you that last night you crossed the highway 

dividing line and killed a passing driver. Your heart drops into your stomach as you 

realize what you’ve done. Then you realize the potential consequences of your 

actions, not the least of which involves taking an innocent victim’s life and the fact 

that you’re not, nor perhaps will you ever be, prepared for prison life. 

    You initially think and hope you’ll receive a sentence of probation, as you’ve 

never been in trouble before. But, killing someone? That’s pretty serious. Perhaps 

you can plea bargain for only a few years in prison. Still, you’re not “prison mate-

rial.” What will you do upon entering prison, and how will you protect yourself ? 
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What about your family? How will they get along without you? What will you do 

upon exiting prison? 

    Prison life poses many difficulties for those who enter. Consider the scenario 

described above. Picture the offender as a middle-class, White male enrolled in col-

lege. How do you perceive this individual faring in prison? How do you envision this 

individual will be upon exiting prison? Would you perceive the situation differently 

if the offending drunk driver were an African American male with a criminal his-

tory? Do you believe that person would have an easier time adjusting to prison life 

and life after prison? How would you fare in prison? 

    The detrimental effects of going to prison extend beyond the incarcerated 

individual. Families may struggle in response to the absence of a parent, and society, 

in general, may experience the effects of prisonization once the individual returns to 

the community following incarceration. It is reasonable to expect that inmates will 

bring some effects of prison life back into society upon their release. 

    The impacts of incarceration are many. Of particular interest is the absence of a 

parent. This concern notably influences Black inmates, who are far more likely than 

their White and Hispanic counterparts to have young children. Research on incarcerated 

parents found that roughly half of state prisoners 

who were parents were Black, followed by White 

(29%) and Hispanic inmates (19%). A similar 

pattern emerged in federal prison, although 

Hispanic inmates (30%) were more likely than 

White inmates (22%) to be parents. Forty-four 

percent of Black inmates in federal prisons were 

parents.  19   The absence of a parent poses numer-

ous challenges for young children, particularly in 

relation to accountability, financial support, and 

overall family well-being. 

   Have you ever visited a prison? If so, did 

you consider racial, ethnic, and cultural issues as 

they pertain to social control? If you haven’t 

visited a prison and are interested in criminal 

justice, you are encouraged to do so. Among the 

many interesting things you’ll notice in prison is 

the diverse population under formal social con-

trol. Further, you’ll notice a prisoner lifestyle that 

is likely much different from the one you live.      

 Prison Life 
 The prison life observed in most institutions 

differs from life on the outside in many facets. 

Prominent among the differences are the pres-

ence of a particular inmate subculture, recogni-

tion of the need to balance constitutional rights 

with concerns for safety and security, the 

enhanced influences of gang members, and the 

Prisons maintain very 

diverse populations that 

provide challenges for all 

who work or stay in them.
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notable concerns surrounding the spread of communicable diseases. These and 

related issues continuously challenge prison officials, and the impact of those issues 

will increase as we rely on imprisonment as a primary form of social control. 

  Researchers have identified a subculture among prisoners that maintains 

characteristics different from those of society in general. For instance,    ultramascu-
linity    ,  or an emphasis on being strong, is a priority.  20   The    inmate code    ,  which 

involves the norms and values developed and stressed in prison, encourages tough-

ness, insensitivity, and disdain and manipulation of fellow inmates and the prison 

staff. The inmate code generally varies among institutions, as does inmate commit-

ment to the code. Nevertheless, a notable trend among institutions is the social 

organization of inmates along racial and ethnic lines.  21   White inmates, with few 

exceptions, associate with White inmates, Blacks with Blacks, and Hispanics with 

Hispanics.  22   

  Prison staff trainees often ask why prisons accommodate a large number of 

religions.  23   The simple answer to the question involves respect for inmates’ First 

Amendment right to religious freedom. Federal and state legislation may further 

define the religious freedom of inmates, and prison systems have policies and pro-

cedures designed to ensure that constitutional and statutory religious rights are rec-

ognized. The American Correctional Association’s standards for accreditation 

require that inmates be provided the right to practice religion. Such practices should 

be considered with concern for institutional order and safety. 

  Religion offers an avenue of solidarity among inmates, provides a mecha-

nism of adjustment to incarceration for some individuals,  24   and encourages reha-

bilitation and overall self-improvement. Religion also provides avenues of 

differences among inmates and staff and sometimes generates struggles in regard 

to multiculturalism. The Black Muslim movement and concerns from Native 

Americans with regard to their religious freedom in prisons were among the factors 

influencing how correctional officials recognize religious practices in prison. Over 

the years we’ve seen religion play an integral role in prison organization and over-

all prison practices. 

  Researchers have commented on the changing nature of gangs in prisons as a 

new generation of inmates is incarcerated. The more-established gangs remain active 

in prison, although several new groups have emerged largely in response to older 

gang members dropping out of gang life or being segregated from the other 

inmates.  25   These newer gangs, much like their predecessors, are heavily influenced 

by race and ethnicity. On the West coast, among the new Chicano and Latino gangs 

are the Norteños and the Sureños, which hail from northern and southern California. 

The Bloods and their traditional rival, the Crips, are still prominent among the Black 

prison gangs and are complemented by the 415s, a Black prison gang consisting of 

members hailing from the San Francisco Bay Area (415 is the telephone code for 

the area).  26   

  To be sure, street and prison gangs are largely intertwined; involvement in 

gang life doesn’t necessarily cease upon incarceration. Pressures emanating from 

gang involvement on the inside or outside of prison provide numerous difficulties for 

any attempts to correct criminal behavior. With regard to multiculturalism, the orga-

nization and practices of prison gangs certainly highlight the significance of race and 

ethnicity.   
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  Prison life is challenging to say the least. Protecting oneself from exploitation 

or attack is a round-the-clock job. Protection from disease and illness is also of con-

cern. Consider the “cold and flu” season that occurs each winter. Both colds and the 

flu seem to spread quite easily, affecting large numbers of persons. Now, consider a 

communicable disease in prison, where individuals are confined and aren’t always 

able to purchase over-the-counter drugs to address the ill effects of the disease. 

  Now, let’s up the ante a bit. Let’s change the communicable disease from colds 

and the flu to the human immunodeficiency virus (HIV), which causes AIDS. We 

most certainly need to alter our scenario in response, particularly with regard to the 

methods of transmitting this harmful virus. Sharing colds and the flu is much more 

easily done than is transmitting HIV. Nevertheless, inmates are at a much greater risk 

of being infected by HIV and transmitting the virus given their increased involve-

ment in particular activities associated with transmission, including sharing hypo-

dermic needles and engaging in unprotected sex. Absent from this discussion is the 

effects of other communicable diseases such as various types of hepatitis and the 

more easily transmitted tuberculosis. 

  In 2004 the overall rate of confirmed AIDS cases among the prison population 

(.50%) was over three times the rate in the U.S. general population (.15%). 

 Prison gangs increase the likelihood of violence in 

prison and strongly define the social structure of 

prison life. Gangs in prison are organized along hier-

archical lines and typically have a creed or motto, 

symbols signifying membership, and a constitution 

that guides member behavior. Further, prison gangs 

are divisive, adversarial factions that are largely based 

along racial and ethnic lines. 

  The organization of prison gangs along racial and 

ethnic lines demonstrates the solidarity and commit-

ment associated with various cultural groups. Examples 

of the divisive nature of prison gangs are found in 

Hispanic inmates assembling into gangs such as the 

Mexican Mafia and the Nuestra Familia, Black inmates 

belonging to the Black Guerilla Family, and White 

inmates being actively involved in the Aryan 

Brotherhood. The organization of gang-involved 

inmates according to race and ethnicity suggests that 

multiculturalism is not well accepted among 

inmates.  27   

  The exclusivity and seclusion associated with 

prison gangs prohibits in-depth understanding of 

prison gangs in general. At face value, however, there 

is little doubt that prison gang members typically asso-

ciate with those from a similar racial or ethnic back-

ground. While it is admirable that prison gang members 

remain committed to their ancestral heritage, aligning 

oneself with others simply based on race or ethnicity 

does little toward the advancement of multiculturalism. 

Almost all inmates who enter prison will return to 

society. Unfortunately for some former inmates, their 

time in prison will have been spent festering dislike 

and even hatred of others simply based on race or 

ethnicity. These feelings will likely remain within the 

individual as he or she readjusts to life outside prison, 

making it less likely that society will adopt a true 

appreciation of multiculturalism. 

  Prison life provides an excellent opportunity to 

test the effectiveness of pro-multicultural programs. 

For instance, the divisive nature of inmates among 

racial and ethnic lines and the captive audiences found 

in prisons provide ample opportunities for prison offi-

cials to “test” or “experiment” with programs that 

promote diversity. Promoting multiculturalism in 

prison has many benefits, not the least of which 

involves the decreased likelihood of violent behavior.  

  C U L T U R A L  S O L I D A R I T Y  A M O N G 
P R I S O N  G A N G S 
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Fortunately, the situation seems to be improving. At the end of 2004, 1.8% of the 

prison population tested HIV positive, a decrease from 1998 when 2.2% of the total 

U.S. population tested positive. Nevertheless, African American inmates seem to be 

more affected by these deadly diseases than their counterparts. In 2004, Black, non-

Hispanic inmates accounted for over 68% of AIDS-related deaths among inmates, 

and were nearly 2.5 times more likely than Whites and almost 5 times more likely 

than Hispanics to die from AIDS.  28   This situation provides guidance for corrections 

officials charged with the safety and well-being of inmates. 

  These health and safety concerns as they relate to prison most certainly also 

apply to all other aspects of corrections. Those on probation and parole, and those 

incarcerated in jail, have many of the same concerns. Jail inmates face particular 

challenges due to the limited testing, treatment, and classification of inmates. 

Individuals who supervise offenders with communicable diseases face specific chal-

lenges, particularly as they relate to the need for face-to-face contact and confiden-

tiality, for offenders who are on probation or parole to maintain employment, and to 

prevent inmates from engaging in sexual contact with others.    

 Multiculturalism and Challenges in Prison 
 Prisons are full of demands, not the least of which involves the need to control a 

diverse group of seemingly dangerous individuals. The increasingly diverse nature 

of corrections poses particular difficulties, several of which are identified and dis-

cussed below. Critical issues with regard to multiculturalism and prisons involve 

specific needs of select groups, counseling methods that must consider cultural 

diversity, and overall correctional approaches designed to address cultural needs.   

 Labeling 
 Many of the challenges stemming from living in a multicultural society result from 

society often categorizing individuals based on a particular label, trait, or characteristic. 

Consider, for instance, the term “inmate.” Many in the general population assume that 

most inmates are similar simply because they broke the law and were convicted of a 

crime. Yet there are notable differences among inmates that need to be recognized 

before we can expect significantly positive results from incarceration or any other 

type of correctional intervention. 

    Individuals maintain several roles, belong to specific groups, and are cate-

gorized and/or stereotyped accordingly. Of particular interest in prisons and, 

more generally, corrections, is categorizing individuals as Hispanic. Consideration 

of the differences among inmates deemed “Hispanic” in prison is needed given 

the differences among those who constitute the group (Chapter 4 elaborates on 

those differences). The classification of all Hispanics into one group blurs a great 

deal of cultural diversity.  29   Groups classified under the label “Hispanic,” includ-

ing Mexicans, Puerto Ricans, and Cubans, show notable differences with regard 

to offense characteristics, criminal records, family background, and personal 

characteristics.  30   Prison officers and others throughout the criminal justice system 

should recognize the distinct characteristics of those comprising the term 

“Hispanic.”  
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 Coexistence 
 Perhaps one of the most effective means of observing how multiculturalism impacts 

corrections requires observation of how particular groups exist, coexist, and function 

while incarcerated. Researchers suggest that there are differences between Black and 

White prison inmates, perhaps due to Blacks facing discrimination from those 

involved in all steps of the criminal justice system.  31   Particularly, researchers have 

identified differences among inmates, with Black inmates more likely than White 

inmates to engage in conflicts with other inmates and the staff.  32   Blacks are also 

more likely than Whites to engage in conduct that attracts the attention of prison 

administrators. Racial biases on behalf of prison staff and administrators may con-

tribute to the differential.  33   

  Research on racial differences among inmates further suggests White inmates 

experience higher levels of fear and stress than Black inmates, and it appears that 

White inmates have more positive perceptions of prison officers than do their minority 

counterparts. One study found that Black    exmates    ,  those released from prison, were 

significantly more likely than White exmates to perceive that prison officers use too 

much force on inmates. Further, Whites were more likely than Blacks to believe they 

were treated “pretty good” in prison and were almost twice as likely as Black and 

Hispanic exmates to disagree with the suggestion that prison officers treated them as 

if they were less than human.  34     

 Gender Identity 
 Race, however, is not the only variable of concern with regard to multiculturalism in 

corrections. Consider the prison experience of a transgender individual. Given the 

emphasis on masculinity in male prisons, what obstacles does the transgender male 

inmate face? Further, what challenges does this inmate pose for prison officials? At 

the very least, determination of what prison the inmate is sent to and the classifica-

tion of the inmate is of notable significance. The inmate’s right to treatment must 

also be considered. Should this treatment include hormones used to maintain one’s 

transgender appearance? 

  In 1993 Robert Kosilek was sentenced to a life sentence for the murder of 

his wife, Cheryl. Kosilek had strangled his wife with the wire from a planter, then 

concealed her body in the backseat of a car and left the car in a parking lot at a 

Massachusetts mall. While in prison, Robert changed his name to Michelle and 

has received hormone shots, laser hair removal, female undergarments, and some 

makeup. He has since filed two lawsuits claiming the state Department of 

Corrections should pay for sex-change surgery, which could cost between 

$10,000 and $20,000. Several inmates have filed similar lawsuits, although none 

was successful. 

  Kosilek claims that his gender-identity disorder is a medical necessity and that 

denying him treatment would be in violation of the Eighth Amendment right to pro-

tection from cruel and unusual punishment. He, like other inmates who filed similar 

lawsuits, argues that gender-identity disorder is a serious illness that can lead to 

depression, severe anxiety, self-castration, and suicide attempts. Should Kosilek and 

other inmates be granted sex-change surgery, paid for by the Department of 

Corrections? Needless to say, there is much debate surrounding the issue, as both 

advocates and attorneys are keeping a close watch on such cases. 

mcn79948_ch12_279-306.indd Page 288  6/28/08  4:52:51 AM usermcn79948_ch12_279-306.indd Page 288  6/28/08  4:52:51 AM user /Volumes/202/MHSF047/MHSF047-12/Volumes/202/MHSF047/MHSF047-12



 Chapter 12 Corrections and Multiculturalism 289

  Transsexual people who haven’t had genital surgery are typically classified 

according to their birth sex, regardless of how long they’ve lived as the opposite sex. 

Those who have had genital surgery are typically classified and housed based on 

their reassigned sex.  35   Some transsexual inmates are permitted to maintain their 

hormone treatment while in prison. The Bureau of Prisons provides transsexual 

inmates with hormones at the level that was maintained prior to incarceration.  36   

  Homosexuality in prison poses particular difficulties for correctional officials. 

The extent of homosexual activity varies by prison and by the methods used to assess 

such behavior. Inmates report higher levels of homosexual activity than are recog-

nized in official accounts.  37   Nevertheless, the most commonly used policy option in 

response to homosexual activity in prison is to do nothing or pretend it doesn’t exist. 

This approach is limited in the sense that it may neglect nonconsensual acts of 

homosexuality, and it may lead to sexual discrimination claims by heterosexual 

inmates who may argue for conjugal visits.  38   In other words, it could be argued that 

heterosexual inmates are subject to sexual discrimination when they’re prevented 

from having sexual relations while homosexual inmates are not. Other policy 

approaches to homosexuality in prison include providing condoms to promote safe 

sex, permitting conjugal visits with same-sex partners, and the more radical approach 

of permitting homosexual activity.  39     

 Special Needs for Counseling and Treatment 
 Native Americans face particular problems upon entering the correctional system. As 

an example, Native American culture differs from the dominant culture in that main-

taining eye contact conveys disrespect.  40   As noted elsewhere in this book, failure to 

maintain eye contact when communicating can play an integral role in miscommuni-

cation. Further, some Native Americans view being under correctional control as an 

extension of their ancestral experiences.  41   Many institutions limit participation in 

Native American healing ceremonies to individuals who are enrolled in federally 

recognized tribes. This policy neglects Native Americans’ First Amendment right to 

freedom of religion and the fact that not all tribes are recognized by the federal gov-

ernment. The possession of items considered sacred by Native Americans is also 

problematic for the incarcerated and prison officials. Eagle feathers, bear claws, 

pipes, and other artifacts may be viewed by correctional officers as potential safety 

and health risks.  42   Further, Native Americans reared in traditional manners are 

prompted to learn through experience, which isn’t always possible while incarcerated. 

In turn, some of the Native American culture is lost when young adults are incarcer-

ated.  43   Gayl Edmunds, program director for the Indian Alcoholism Treatment Service 

in Wichita, Kansas, commented on the problems faced by Native Americans in the 

correctional system in stating that a “total lack of understanding and often respect for 

American Indians’ spiritual beliefs and practices has created fertile ground for an 

ethnic community that feels misunderstood, disenfranchised, and powerless.”  44   

  The organization and practices found at the Kainai Community Correctional 

Center in Alberta, Canada, provide evidence of how criminal justice efforts can 

directly address concerns for multiculturalism. The minimum security facility, com-

plete with community corrections programs, is staffed entirely by natives of the 

Blood Indian Reserve and is a cooperative effort on behalf of the Alberta Solicitor 

General’s Department and the Blood Tribe Band. Most of the offenders within the 
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institution hail from the Reserve. The staff’s native heritage contributes to recogni-

tion of the cultural background of much of the inmate population, which facilitates 

understanding the troubles inmates face. Elders from the tribe play a significant role 

in group counseling by providing cultural leadership and offer support for native 

offenders who appear in court.  45   

  Traditional counseling methods in prison are targeted toward the White middle 

class, which poses challenges for those from diverse backgrounds. Such counseling 

may neglect diverse beliefs, values, experiences, and behaviors maintained by the 

varied groups that enter prison.  46   The concentration is often focused on helping 

inmates adapt to the dominant culture, while neglecting multiculturalism. 

  The term “corrections” suggests that some form of correcting is being done. 

Treatment is not the primary concern of many prisons these days as punishment and 

deterrence have become increasingly popular. Nevertheless, counseling and thera-

peutic approaches are found in most, if not all prisons. Selecting a treatment 

approach that suits all offenders is challenging to prison officials, particularly since 

inmates come from diverse backgrounds. A single approach to treating the ills of all 

inmates will not work. Accordingly, prison officials must identify and adopt the most 

effective approach for each individual. 

  Puerto Rican inmates, as an example, face particular challenges with regard to 

counseling. Puerto Rican cultural issues as they pertain to time, relationships and 

friends, morality, responsibility, and decision making require recognition on behalf of 

counselors to consider how to shape their counseling efforts. For instance, cultural influ-

ences prompt Puerto Rican inmates to believe moral issues are discussed only with 

family members, while in the dominant culture morality is often a public issue.  47   

Recognition of these and related issues can only serve to enhance counseling inmates. 

  Research on the educational attainment levels of inmates suggests a significant 

need for educational opportunities in corrections. Particularly, minority state prison 

inmates are substantially less likely than Whites to have graduated from high school. 

In one study, 44% of Black state inmates and 53% of Hispanic inmates had not 

graduated from high school, compared to only 27% of Whites. Correctional agencies 

have responded to this need for education among minority groups, as Black and 

Hispanic inmates were more likely than Whites to engage in vocational training and 

educational classes while in prison.  48   

  The formal and social organization of inmates highlights the significance of 

the classification and day-to-day functions of inmates. Multiculturalism is certainly 

on the minds of prison administrators who must determine, among other things, who 

should share a cell with whom and what groups should eat or recreate at the same 

time. Failure to consider inmate hostility toward particular groups contributes to a 

disruptive prison. However, it could be argued that isolating inmates of different 

backgrounds for the sake of safety discourages tolerance and acceptance of different 

groups and perpetuates the associated problems.    

 Jail 
 Jails have been described by some experts as “poorhouses of the twentieth century,”  49   

“festering sores,” “cesspools of crime,” “teeming houses of horror,” and “the ultimate 

ghetto.”  50   In contrast to prisons, jails are the least understood and least frequently 
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studied component of the criminal justice system.  51   Yet the significance of jails to the 

criminal justice system cannot be overstated, particularly because  

  •    more people pass through jail than through prison,  

  •      critical decisions are often made while inmates remain in jail or are released 

on bond,  

  •      jail-related experiences often influence inmates’ minds, and  

  •      jail arguably imposes the cruelest means of punishment in the United 

States.  52     

    Jails have a constantly changing population and much potential for cultural 

misunderstanding and conflict. Jail officials can eliminate their need to engage in 

physical forms of social control through greater understanding of cultural differ-

ences. Entering jail can be a traumatic experience for some who may soon realize 

that they face an unpleasant environment. Their reaction can be violence directed 

toward themselves (e.g., suicide) or others, including jail officials and/or other 

inmates. Effective assessment of an individual’s dangerousness is facilitated through 

better understanding of those who enter jail.     

    Effectively assessing individuals requires recognition of cultural back-

grounds. Behaviors or responses that seem dangerous may be attributable to cul-

tural practices. Cultural practices seemingly influence assessment practices 

regarding the suicidal risks of American Indians placed in jail. Particularly, 

researchers found that American Indians were discomforted by the interview pro-

cess involved in screening practices concerning jail inmate suicide. Many 

American Indians considered the screening intrusive and feared the repercussions 

Jails have a consistently changing population and maintain much potential for cultural misunderstanding 

and confl ict.
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of admitting a propensity to harm themselves. These and related reactions were not 

found among non-Indian counterparts. Part of the American Indian reactions and 

responses to the suicide-risk screening is attributed to the American Indian concept 

of respect, which discourages prying into the innermost thoughts and feelings of 

others as is done in this type of screening.  53   

    Jails differ from prisons in several ways. Among the differences are the higher 

turnover rate of inmates, the enhanced control over inmates, and the limited influ-

ence of an inmate subculture found in jails.  54   Much of the research literature on 

incarceration focuses on life in prison, in contrast to the scant study of life in jails.  55   

One area of neglect is research on violence in jails.  56   What is known, however, sug-

gests that many of the same factors influencing prison violence affect violence in 

jails. Overcrowding, poorly trained correctional staffs, acts of social injustice, and 

the aggressive personalities of some inmates are among the factors influencing jail 

violence.  57   Inmate age also influences behavior, as younger inmates are generally 

more unruly than older inmates. Researchers have found mixed results with regard 

to inmate misconduct and race,  58   although it appears that Black inmates are more 

often written up for misconduct than are other groups. The disproportionality is pos-

sibly the result of reactions to perceived mistreatment, including closer scrutiniza-

tion of Black inmates by correctional officials.  59   

    Time spent in jail may influence offender behavior. As mentioned earlier, for 

some, entering jail is a traumatic experience. The inmates most influenced by jail 

placement may be most vulnerable to treatment. Accordingly, jails sometimes have 

chaplains, clergy, and related individuals who interact with inmates in attempts to 

make the best of a difficult situation. These groups are also present in prisons; how-

ever, their influence on jail inmates is of importance given the vulnerability of some 

inmates. Among the benefits of providing religious faith and spirituality in jails (and 

prisons for that matter) are positive influences on character development, recovery 

from various types of addiction, and overall transformation and rehabilitation.  60   The 

need to provide jail chaplains or clergy who recognize different faiths provides for a 

more effective jail experience  61   and demonstrates the significance of concerns for 

multiculturalism in the criminal justice system.    

  � Community Corrections  
 Community corrections involves correctional supervision provided outside an 

institution. Community corrections personnel are expected to change, punish, con-

trol, and manage offenders.  62   The practice is traced back to the pre-revolutionary 

colonial period, although at that time the community was not viewed as either a 

cause of crime or an avenue to correct criminal behavior.  63   Today, community cor-

rections is used largely to reduce prison overcrowding. Correctional practices in 

the community include probation, parole, halfway houses, residential centers, and 

work furloughs. 

    Correctional supervision in the community is preferable to most inmates and 

is often used by courts and correctional personnel as an incentive toward good 

behavior. Offenders typically view community supervision as preferable to incar-

ceration, yet they remain aware that misbehavior could result in (re)commitment 
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to prison or jail. Determining who receives community corrections involves dis-

cretion and opens opportunities for differential treatment of various groups. The 

situation is perhaps best summed up by researchers Todd Clear and Harry Dammer, 

who note:  

 Where there is discretion, there is the possibility of abuse of decision-making 

authority. Judges, parole boards, and program administrators are human. When 

they consider an offender for a community program in place of incarceration, they 

are looking for attributes that give reason to believe the offender will succeed in 

that program. It is not difficult to imagine that some of those attributes might be 

correlated with social statuses we think are not permissible for them to use. The 

most significant problems have to do with race and ethnicity.  64    

   Clear and Dammer comment on the difficulties faced by Black Americans in the 

criminal justice system, who are more likely than their White counterparts to be 

unemployed, less educated, younger, and less skilled and to have a more serious 

criminal record. These characteristics could result in a partiality that involves biases 

in selecting clients for community corrections.  65   

    Gender discrimination is also apparent with regard to community corrections 

programs. Females, aside from having some different needs or concerns than males 

undergoing community corrections (e.g., females are more likely to be single par-

ents), also face difficulties stemming from community corrections programs that 

often structure their strategies toward males.  66   This could result in an emphasis on 

surveillance and control at the expense of support, the latter being of greater impor-

tance to females than males.  67       

    Probation and parole are the most frequently used forms of community cor-

rections. The terms  probation  and  parole  are often used to refer to the same thing: 

supervision in the community. However, they differ in several ways. Probation is a 

front-end strategy in which judicial bodies 

place conditions on offenders in lieu of incar-

ceration. Parole is a back-end strategy that is 

imposed following a period of incarceration.  68   

Many of the challenges of dealing with multi-

culturalism and probationers are evident with 

regard to parolees, as both require supervision 

in the community. Recognizing cultural differ-

ences in the manner in which supervision is 

conducted benefits both the supervising agents 

and the individuals under supervision.  

 Probation 
 Probation practices in the United States are 

traced back to 1841 when shoemaker John 

Augustus supervised minor offenders in his 

community. Probation is conditional freedom 

offered by a judicial officer to an alleged or 

adjudged offender, provided the individual 

abides by certain conditions of behavior.  69   

Offenders typically view 

community supervision as 

preferable to 

incarceration.
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Conditions of probation may require offenders to submit to random drug tests, obey 

curfews, report to a probation officer on a regular basis, and/or avoid particular indi-

viduals or locations. Judges may impose a prison sentence upon an offender follow-

ing a guilty verdict and subsequently suspend the sentence in lieu of probation. 

These offenders would be accountable for their actions and subject to additional 

penalties should they commit another crime. If they violate the terms of their proba-

tion, or commit what is referred to as a    technical violation    ,  they would serve the 

suspended sentence of incarceration. Commission of a technical violation may be 

grounds for probation revocation, in which the offender may lose the privilege of 

being on probation and is incarcerated. Technical violations involve infractions com-

mitted by those on probation or parole that are not necessarily illegal; however, they 

violate the terms of the probation or parole agreement. Failing a drug test, staying 

out past curfew, or moving out of the community without permission are three of the 

more recognizable types of technical violations. 

    Investigation and supervision are at the heart of probation. Investigation involves 

preparing and presenting a presentence investigation report to judges involved in sen-

tencing hearings. Supervision involves what most people associate with probation: 

supervising offenders in the community. The difficulties associated with the supervi-

sory component of probation is perhaps best summed by researchers Clear and Cole, 

who identify the informal nature of the supervisory aspect of probation “as a complex 

interaction between officers (who vary in style, knowledge, and philosophy) and 

offenders (who vary in responsiveness and need for supervision) in a bureaucratic 

organization that imposes significant formal and informal constraints on the work.”  70   

    Supervising probationers consists of three primary components: the written 

conditions of probation, probationer reporting, and enforcing the orders of the 

court.  71   Perhaps the most significant aspect of probation involves enforcing the terms 

of probation. Enforcement of probationer behavior requires probation officers to 

properly process cases in which probationers commit new offenses or technical vio-

lations. The discretion inherent in this aspect of the job provides probation officers 

the power to involve or avoid judicial intervention when dealing with minor infrac-

tions. In other words, probation officers use their discretion to formally or informally 

confront problematic situations. They may also choose to ignore the problem. An 

officer’s level of discretion decreases as the severity of the violation increases. 

    Is it possible for probation officers to use their discretion in an unfair and 

biased manner through bringing minor infractions of particular groups to the attention 

of the courts, yet not doing so for other groups? Absolutely. How often this happens 

is unknown, although it could be argued that one time is too many. Discretion to 

involve or avoid contact with judges provides an avenue for the differential treatment 

of probationers. Probation officers who work in a jurisdiction where judges closely 

follow the probation revocation recommendations of the probation officer maintain 

notable influence on the outcome of the revocation hearing. Officers who possess a 

solid understanding and appreciation of different cultures reduce the likelihood that 

probationers will be treated unfairly. 

    Research on probation revocation practices found that young Black male indi-

viduals received the harshest penalties, while their Hispanic and White counterparts 

were generally treated the same. Further, employment status at the time of probation 

violation seemed to offer no support for young Black males since employed young 
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Black males received harsher treatment than their unemployed White counterparts. 

The lack of statutory or administrative guidelines permits wide judicial discretion 

with regard to probation revocation.  72   

    Offenders’ responses to the supervision they’re provided influence the effec-

tiveness of their probation sentence.  73   Put simply, how probationers respond to a 

probation officer’s supervisory powers greatly affects the probationer’s behavior. 

How the roles of probationer and probation officer are initially established influences 

supervision practices, and differences among cultures dictate that different approaches 

to establish and enforce “supervisor–supervised relationships” are needed. 

    The diverse nature of the individuals entering our correctional agencies dictates 

that corrections personnel maintain a keen awareness of cultural differences, for 

instance, as they relate to transgender and transsexual persons. Many probation offi-

cers will at some point encounter a transgender person. Those who lack knowledge 

about transgenderism feel less confident than those with more knowledge in dealing 

with specific issues that pertain to transgenderism.  74   Privacy and confidentiality are 

primary among the issues raised when dealing with transgender probationers. The 

need to understand one’s transgender status becomes important for presentence 

investigation reports, particularly if the punishment may involve incarceration.  75   

Probation officers must appropriately confront their own perceptions of transgender-

ism when dealing with these individuals, and recognize that transgender individuals 

have higher rates of psychological and substance abuse problems than their counter-

parts.  76   The difficulties associated with the social isolation of many transgender 

individuals are compounded by probation officers not overly familiar with support 

networks for transgender persons.  77   

    The vast number of individuals entering probation come from diverse cultures. 

The extensive and diverse caseloads maintained by probation officers require staff 

recognition of multicultural issues. Cross-cultural barriers provide a primary impedi-

ment to constructing an effective officer–client relationship.  78   Diversifying probation 

officer staffs is a step in the right direction, as these individuals provide many contribu-

tions to offender supervision in the community. However, there remains a significant 

need to ensure that field officers recognize, consider, and appreciate cultural differ-

ences. Sincerity, the energy to provide high levels of service to clients, knowledge of 

diverse cultures, resourcefulness, and a nonjudgmental attitude are characteristic of a 

culturally competent probation officer.  79   Having a solid grasp of the innuendos of 

multiculturalism and actively questioning one’s assumptions regarding particular 

groups undoubtedly contribute to the effectiveness of probation officer supervision.   

 Release from Prison and Parole 
 Inmates are released from prison conditionally or unconditionally. Those released 

“under conditions” face community supervision for a specified time upon exiting 

prison.    Conditional release    can involve    discretionary release   —for instance, when 

a parole board grants an inmate parole—or inmates can receive    mandatory release    

in states that have abandoned traditional parole practices in favor of “good time” 

practices. States that use mandatory release eliminate parole board discretion 

through a policy in which inmates earn time off of their prison sentence through 

various incentives, such as behaving appropriately in prison and taking advantage of 
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self-improvement programs. Individuals released unconditionally have “maxed out,” 

or served their entire sentence, and are released from prison without conditions or 

supervision in the community. 

    The manner in which inmates are released from prison is currently changing. 

Most inmates on parole were traditionally sanctioned in jurisdictions utilizing 

    indeterminate sentencing    practices in which inmates were released via discretion-

ary decisions after a period of incarceration. However, changes in policy resulted in 

most inmates being granted mandatory release. Roughly half of all inmates faced a 

parole board in 1995, and 45% received mandatory parole. Following the elimina-

tion of discretionary parole in some states, only 37% received discretionary release 

in 2000 compared to 54% receiving mandatory parole.  80   

    Unlike probationers, parolees have spent time in prison and face particular 

obstacles. Prominent among the difficulties faced by those released from prison are the 

influences of prisonization; being labeled a “former prisoner;” losing the right to vote, 

hold public office, or sign contracts in some states; and having to survive without much 

state support. The need to find employment and reestablish ties with family and com-

munity members poses particular problems for some parolees. The financial cutbacks 

in many prisons have contributed to some inmates failing to address the factors leading 

to their incarceration. Financial concerns have led some prisons to reduce the number 

of counseling and treatment opportunities for inmates. 

    While the challenges of parole apply to all groups, cultures, and individuals, 

the disproportionate number of African American prisoners in the United States 

results in enhanced struggles for this group. One could argue that failing to address 

the initial causes underlying the incarceration and the difficulties of adjusting to 

parole perpetuates the overrepresentation of Blacks in prison and the criminal justice 

system in general. 

    Parole board members in most states are politically appointed and serve terms 

of six years or less.  81   Members primarily assess inmate suitability for parole and 

assist with parole policy development. Participation on a parole board requires thor-

ough knowledge of crime, the justice system, and human behavior, and recognition 

and appreciation of cultural diversity. A preparole investigation report, similar to a 

presentence investigation report, contains vital information regarding the potential 

parolee and assists parole board members with their decision. The discretion of 

parole board members in determining whether or not to grant an inmate parole is 

notable for any discussion of multiculturalism in corrections. 

    Those currently released on parole are being supervised by parole officers 

emphasizing  surveillance  over  assistance  even though both components are essen-

tial to parole. It is argued that inmates are receiving longer prison sentences coupled 

with limited pre-release or rehabilitation programs. This problem is compounded by 

the increased level of disorganization in the communities to which inmates are 

returning, inmates’ families being less likely to support them upon their release, and 

fewer available social services for parolees.  82   

    Parole officers supervise parolees and are influential in determining who is 

brought to the attention of the court following parole violations. Their duties are quite 

similar to those provided by probation officers. Parole officers provide law enforcement 

and social services primarily through ensuring that parolees abide by the terms of 

their parole agreement and referring parolees to social services as needed. 
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    Recent research found that just less than half (47%) of parolees successfully 

met the terms of their parole agreement. One’s parole can be revoked following the 

commission of a new offense or a technical violation of the parole agreement. As 

noted, parole officers use their discretion to decide whether or not to pursue revoca-

tion of parole, an issue of particular significance with concern for multiculturalism. 

    Aside from parole or maxing out, inmates are released from prison via other 

means. Inmates may be granted    clemency    ,  which permits legislative action to reduce 

the severity of one’s punishment, waive the punishment associated with a crime, or 

exclude certain individuals from prosecution of a specific crime.  83   Clemency comes 

in the form of pardons, amnesty, commutations, and reprieves.    Pardons    involve the 

restoration of a former inmate’s rights and privileges, such as the right to vote or sit 

on a jury.    Amnesty    is similar to pardons, although it involves groups of people 

instead of individuals. Granting rights and privileges to illegal aliens is an example 

of amnesty.    Commutations    involve shortening or changing an inmate’s prison sen-

tence, for instance, when an inmate becomes terminally ill or when death sentences 

are switched to sentences of life in prison.    Reprieves    involve the postponement of a 

sentence and are typically associated with delaying an execution. The decision to 

grant clemency is often influenced by several individuals, such as the president and, 

in 35 states, the governor. The extent to which cultural diversity influences such 

decisions remains unknown. Given historical use of discretion in the criminal justice 

system, it can be stated with modest confidence that multicultural issues play a role 

in the decision making.    

  � Correctional Staff and Training  
 Commenting on the difficulties of working with a correctional staff, Deputy 

Secretary Mary Leftridge Byrd of the Pennsylvania Department of Corrections 

stated, “The convergence of public expectation, responsibilities of correctional pro-

fessionals, and demands of the correctional environment, coupled with the cultural 

influence of the large world, creates incredible dynamics.”  84   The hands-on approach 

of correctional professionals evident throughout corrections requires directed atten-

tion toward multiculturalism. Given the day-to-day interaction between those under 

correctional supervision and those supervising, it is important to recognize the train-

ing and preparation of correctional officials with regard to multiculturalism.  

 Diversity and Correctional Staff 
 Several trends impacted the correctional workforce. Prominent among the trends are 

the increased number of privately operated prisons, the continued introduction of tech-

nology, the imposition of standards on correctional facilities by outside agencies, and 

changes in the workforce demographics.  85   With regard to the latter, the demographic 

changes involve increases in the number of female and minority correctional staff. 

    Diversity among correctional staff was limited until about 30 to 40 years ago. The 

infamous rioting at the Attica Correctional Facility in New York in 1971 was largely 

encouraged by inmate perceptions of the correctional staff’s inability and failure to 

recognize and respect varying cultures, ethnic backgrounds, and religious practices and 

rights.  86   The lack of multicultural awareness contributing to the rioting was evidenced 
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by the staff’s seeming lack of concern for religious beliefs. As noted by Howard 

Abadinsky, a professor of criminal justice and legal studies at St. John’s University,  

 Attica had a large number of Black Muslims (members of the Nation of Islam) 

who had difficulty with a prison diet that was heavy with pork. Muslims also 

objected to the lack of ministers. Correctional officials would not allow the 

ministers, many of whom had prison records, into Attica. Black Muslims spent 

their recreation time in the yard engaging in worship and highly disciplined 

physical exercise. The correctional staff, which never understood the Black 

Muslims, was quite fearful of this group, who exhibited military-type discipline 

and remained aloof from both staff and other inmates.  87    

   Accordingly, Black Muslims played a significant role in the rioting that ensued. 

    Since the time of the Attica prison riot, there has been increased representation 

of various ethnic and racial minority groups among correctional staffs and the ben-

efits have become obvious to corrections professionals.  88   The opportunities of 

diverse groups to work together in correctional settings facilitate staff interaction and 

sharing multicultural perspectives.  89   Creating a diverse correctional staff also 

encourages inmates to recognize that the criminal justice system does not solely 

consist of middle-class White men who don’t understand cultural diversity. 

    Prisons were historically built in rural locations, often in areas with homoge-

neous populations from which staff members were drawn. The inmates placed in 

these institutions, however, often hailed from urban, heterogeneous areas.  90   Such a 

situation clearly encourages culture-based conflict. Conflicts between the traditional 

rural–White prison officer and the urban–minority prisoner still exist in some states, 

although they have largely diminished in large, urban states.  91   Creating a diverse 

staff provides several challenges, such as encouraging minority workers to move to 

rural locations; the ability of minorities to find employment in more attractive public 

service and private industry positions; and the unwillingness of some minorities to 

work in a system they view as racist.  92   Equal 

opportunity programs have assisted in diversify-

ing correctional staff; however, working in pris-

ons where racial and ethnic tensions contribute 

to an already challenging situation discourages 

some minorities from seeking such work. 

   Non-Whites, particularly African 

Americans, have increasingly assumed prison 

staff positions. Unfortunately, they’ve faced 

many obstacles working in prison. Early resent-

ment from White officers, many of whom hailed 

from rural backgrounds, was complemented by 

the perception that Black prison officers would 

be more sympathetic to inmates, particularly 

Black inmates.  93   However, Black and Latino 

officers have generally been accepted into the 

prison officer culture. Inmates currently recog-

nize little difference among White and non-

White officers.  94   It is projected that females and 

minorities will increasingly join correctional 

The close contact 

between inmates and 

correctional staff 

mandates the need for all 

to maintain an 

understanding and 

appreciation of 

multiculturalism.
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staffs and bring their cultural beliefs and backgrounds into an arena that has long 

been secluded from such input.     

    There is sometimes an assumption among inmates that cultural similarities will 

outweigh prison officer responsibilities and commitment to the job.  95   In other words, 

some inmates feel that prison officers will provide favoritism to inmates from the offi-

cers’ cultures. Determining the extent to which prison officers let cultural influences 

dictate their actions is difficult, if not impossible. However, we would be foolish to 

believe that cultural influences are completely unrelated to officer discretion. 

    Research has produced mixed results with regard to the differences among 

correctional officer attitudes and practices. Some studies suggest minority officers 

assume more punitive attitudes toward inmates than do White officers.  96   Others 

suggest the opposite  97   or argue there’s no difference between the groups.  98   Some 

suggest African American correctional officers are more likely than their White 

counterparts to support rehabilitative practices and are more likely to perceive the 

current court system as too harsh.  99   Nevertheless, there is not enough research sup-

port to confidently state that minority correctional officers use their discretion 

differently than nonminority officers.  

 Multiculturalism and Correctional Staff Training 
 Correctional officers maintain a great deal of discretion in their day-to-day functions. 

Determining whether to confront troubling situations with formal or informal meth-

ods is one example of this discretion. Improper use of discretion could explain why 

inexperienced prison officers are more likely than their experienced counterparts to 

be assaulted by inmates.  100   Violent inmate reactions may be spurred by perceptions 

of injustice. Sensitivities to race, age, and crime-related factors of individual inmates 

undoubtedly factor into how corrections officers use their discretion.  101   Training offi-

cers to properly consider such extralegal factors and continuous reinforcement of that 

training should be of primary concern to correctional administrators. 

  Correctional agencies typically do not have the resources to train all staff 

regarding the cultural differences of the incarcerated. Accordingly, training 

resources must be used wisely. Employees working with special populations, such 

as the elderly or mentally impaired, receive specific sensitivity training. Those 

assuming leadership roles in the institution receive more advanced training in 

diversity.  102   In the end, exposing all staff members to as many cultural differences 

as feasible contributes to a smoother running institution. Correctional leadership 

needs to promote tolerance and cultural diversity among the officers and encourage 

officers to develop the interpersonal skills necessary to operate in a multicultural 

institution. Effective communication skills are necessary for working in corrections 

since poor communication is a major source of problems.  103   The ability to speak a 

second language can largely contribute to a correctional or any other criminal 

justice officer’s effectiveness. Bi- or multilingual prison officers provide much 

needed safety and security in institutions with great diversity.  104   Considering 

cultural context in the course of communicating promotes a more effective work 

environment. 

  The use of community resources to assist correctional staff is important in 

many ways, particularly in cases in which there is a notable lack of familiarity with 
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a particular culture. Incorporating input from volunteers, guest speakers, profes-

sional associations, and specific interest groups demonstrates to correctional staff 

and the individuals they supervise that the agency respects cultural diversity. The 

onus is on correctional agencies to proactively identify means by which they can 

send a message of tolerance to all individuals with whom they associate. 

  One difficulty associated with multicultural awareness training involves a 

method or technique of assessing awareness or knowledge with regard to cultural 

diversity.  105   In other words, how do we know if someone (e.g., a probation officer) 

is prepared to supervise individuals from diverse cultures? Part of correctional offi-

cer training involves role play, in which cadets act as unruly inmates demonstrating 

cultural idiosyncrasies that test the correctional officials’ ability to properly respond. 

The actor’s cadet colleagues learn methods of responding appropriately to the chal-

lenges. Communication skills, including interpreting and using nonverbal communi-

cation, are stressed, as is the need to recognize and appreciate culture-related 

symbolism. While these and related training skills will not end culture conflict 

throughout correctional systems, they certainly will help alleviate tensions among 

correctional officials and those under correctional supervision. 

  Institutional administrators play a significant role in promoting cultural diver-

sity. Proper recruitment, selection, and continuous training contribute to recognizing 

and promoting multiculturalism in corrections. The organizational culture of the 

institution should be one in which cultural diversity is among the primary concerns. 

Failure to recognize diversity results in a much greater likelihood of violence and 

related negative consequences. Promoting cultural tolerance among staff members is 

significantly important for administrators, as failure to properly resolve situational 

conflicts and misunderstandings is related to  

  •   lost productivity,  

  •   increased isolation of staff members,  

  •   enhanced suspicion and distrust among staff members,  

  •   increased staff turnover,  

  •   disgruntled employees, and  

  •    overall negative changes in the climate of the correctional institution.  106     

 The organizational culture found in any correctional agency should be tolerant of 

cultural diversity. Anything less would be unprofessional and pose multiple demands 

for all parties.       

  Summary 
 None of the many facets of corrections is exempt from multicultural concerns. The 

diversity within our correctional system warrants significant societal attention. What 

type of attention is needed and what can society do? Being tolerant of diversity 

would break down many barriers between cultural groups. Trying to understand the 

many cultural lifestyles found in society may help us better understand why people 

commit crime and how we can correct their behavior. 

  Cultural intolerance has existed for some time. So has the inability of correctional 

practices to fully correct. These statements, taken together, do not infer that becoming 
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tolerant of other cultures will substantially change corrections. There are far too many 

variables involved with correctional practices to suggest that enhanced tolerance is the 

solution to solving crime. However, understanding the uniqueness of individuals and 

groups certainly plays a significant role in correcting human behavior. 

  This chapter addressed multiculturalism as it relates to corrections. To be sure, 

our correctional agencies supervise a disproportionate percentage of minorities, 

particularly African Americans. Accordingly, it is important that correctional 

officials maintain appreciation for multiculturalism. Those under correctional 

supervision should also recognize and respect diversity, as our correctional system 

has largely become demographically diverse. 

  Multiculturalism is of notable concern with regard to both institutional and 

community corrections. Community correctional officials must be aware and 

appreciative of cultural differences among those being supervised. For instance, 

probation and parole officers often visit inmates in inner-city locales heavily 

predominated by minorities. The officers should be aware of the expectations of the 

people in that community; if they aren’t, they may find difficulties during their visits 

(e.g., they may wish to avoid investigating anything unrelated to their client as 

prying into the affairs of others is shunned in these areas). Prison and jail officials 

also face concerns related to multiculturalism, for instance, in controlling prison 

gangs, which typically assemble according to racial and ethnic lines. Further, proper 

treatment and rehabilitation as provided both within institutions and while on 

community corrections requires due consideration of cultural backgrounds. 

  What can we expect with regard to multiculturalism and corrections in the near 

future? The increased presence of females and minorities on correctional staffs 

suggests a more diverse correctional workforce. Such diversity will seemingly 

coincide with an increasingly diverse correctional population. Demographic trends 

suggest increased minority representation in the larger society, and statistical trends 

suggest greater representation of minorities under correctional supervision. It is 

hoped that the continuous search for alternatives to crime can someday eliminate the 

need for correctional intervention.  

   You Make the Call
Probation Officer Challenges 

  Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do. 

You became a probation officer because you like to help people and you appreciate the 

spontaneity associated with the job. As an African American male, you face particular 

challenges when visiting your clients, especially those who live in predominantly nonminority 

neighborhoods. On one occasion you were (wrongfully) stopped by police who claimed you 

failed to come to a complete stop at a stop sign as you approached the client’s home. 

Personally, you believe the officers were engaging in racial profiling. You decide not to let it 

bother you. However, three weeks later, officers (again wrongfully) stopped you in the same 

neighborhood claiming that you failed to signal during a lane change. Again, you believe the 

�
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officers were targeting you because you’re a Black man in a predominantly White neighbor-

hood. To make matters worse, you receive suspicious looks from the citizens in the commu-

nity, and have had the police slowly drive by you and monitor your actions as you walked 

toward your client’s home. Your probation client is a blatant racist who has no respect for you 

and on several occasions has filed claims of impropriety against you. You like the job, but 

begin to wonder whether the hassles are worth it. 

  Questions 

   1.  Should you simply explain to the police officers why you’re in the neighborhood, 

ignore the unjustified stops, or report the wrongful actions of the police to the police 

department or some other official agency?  

  2.  Should you request to be removed from this client’s case, in light of the disturbance 

your presence causes in the neighborhood?  

  3.  Should you attempt to enlighten the probationer regarding his racist attitude, 

adopt a more punitive approach toward him, or ignore his shortsighted racist 

behavior?   

 4.  Do you believe your continuous presence in the neighborhood helps or hinders 

efforts toward multiculturalism? In other words, do you believe it is a positive or 

negative experience for citizens to have diversity in their surroundings?     

  Discussion Questions  
  1.    How are correctional agencies organized? Do you believe that a centralized 

approach to corrections (e.g., in the form of one unified correctional system) 

would be more effective than our fragmented approach?  

  2.   Discuss the difficulties of being incarcerated.  

  3.   What particular challenges do Native Americans face upon incarceration?  

  4.    Why is concern for multiculturalism of significance to probation and parole 

officers? What steps can be taken to address this concern?  

  5.    Discuss the evolution of diversity in corrections. Why is it important for 

correctional agencies to incorporate cultural diversity into their staffs?    
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   The Future of Multiculturalism: 
Strategies for Success  

  Chapter Objectives 

C H A P T E R 13

 After reading this chapter, you should be able to 

   ❖ Understand the methods by which the future is 
forecasted. 

   ❖ Recognize the drivers that influence the future 
of multiculturalism and criminal justice. 

   ❖ Identify and discuss the critical issues challenging 
the future of multiculturalism and criminal 
justice. 

   ❖ Understand the significance of teaching 
multiculturalism to criminal justice students 
and identify the means of doing so. 

   ❖ Discuss the extent to which progress has been 
made with regard to multiculturalism and 
criminal justice.    

 The future of multiculturalism, particularly as it relates to criminal justice, can be 

viewed in many lights. For instance, one could observe the positive changes, such as 

the increased presence of minority groups working within the system, and have hope 

for a brighter future. Conversely, differential treatment of groups still exists in the 

criminal justice system, contributing to the perception that multiculturalism is simply 

a buzzword for something not likely to occur in criminal justice or in society in 

general. How, exactly, will we know what the future holds for multiculturalism? 

  The answer to this question can only be answered with time as the future plays out 

and we see what becomes of our increasingly diverse society. Yet sitting back and waiting 

to see what happens (i.e., taking a reactive approach) is likely detrimental. Tomorrow’s 

criminal justice professionals are tasked with making society a better place, and doing so 

requires proactive efforts. Recognizing the nature and extent of the problems faced by 

our current justice system is the most appropriate place to begin. Accordingly, the pre-

ceding chapters have examined the obstacles faced by different groups within the 

criminal justice system. The chapters have also examined how the criminal justice sys-

tem has responded to an increasingly diverse society. Thus, the foundation for progress 

has been set. Now comes the tricky part: understanding what can be done. 

  � Forecasting the Future  
    Futurists    are scientists who forecast future developments in society. Notice the term 

“forecast” is used in place of the term “prediction.”    Forecasting    involves the use of 

scientific techniques regarding future developments. These developments can be 

307
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308 Part III Internal Issues in the Criminal Justice System and Multiculturalism

topic- or discipline-specific (e.g., pertain solely to criminal justice) or general in 

nature.    Predictions    ,  on the other hand, involve instinctual feelings (aka “gut feel-

ings”) that lack scientific validity. The difference between the terms is evidenced in 

your local news programming when meteorologists forecast the weather through the 

use of various models. Meteorologists offer weather forecasts based on scientific 

evidence as opposed to gut feelings. As we all know, however, the forecast is not 

always correct. While forecasting provides a scientific-based assessment of future 

developments, there is certainly an element of error involved. 

    Forecasting the weather and forecasting what will become of multiculturalism 

and the criminal justice system seem quite different, and in many respects they are. 

Nevertheless, the incorporation of scientific methods makes both types of forecast-

ing similar. Weather patterns are distinct from human behavior, yet science enables 

us to anticipate changes in the weather much like we anticipate changes in human 

behavior. As a social science, criminal justice is vulnerable to changes in human 

behavior. It differs from the hard sciences such as chemistry where it is certain that 

the combination of particular substances will have a certain effect. Errors are more 

likely to occur in the social sciences given the varied nature of society in general. 

    Consider the changes that occurred following the terrorist attacks against the 

United States on September 11, 2001. Many forecasts made as late as September 10, 

2001, were largely, and unexpectedly, impacted by the changes that ensued. The 

resulting reorganization of federal law enforcement agencies in the United States 

and an overriding concern for homeland security changed daily lives and signifi-

cantly impacted the criminal justice system. For example, local law enforcement 

agencies now must maintain an intensified concern for homeland security and are 

competing for scarce personnel resources as the war in Iraq has required the services 

of qualified applicants. 

    Futurists use several techniques to forecast the future. Prominent among them 

are    quantitative analyses    ,  which involve the use of statistics and trends to anticipate 

changes in society. Demographers, for instance, observe population trends and offer 

input regarding the demographic nature of society in the forthcoming years. Forecasters 

and futurists also consider    qualitative approaches    ,  which largely involve examination 

of non-numerical trends and patterns in an attempt to anticipate future developments 

and changes. Among the qualitative approaches to forecasting the future is the    Delphi 
Method    ,  which allows experts to offer input regarding anticipated developments in 

their area of expertise. For instance, a forecaster intent on using the Delphi Method to 

anticipate the future of criminal behavior may seek input from experts in the fields of 

sociology, biology, demography, economics, and criminal justice. The collabora-

tive efforts of the professionals result in anticipated changes in the future. Futurist 

Gene Stephens used the Delphi Method when he surveyed police experts regarding 

the role of the police in the future. Briefly, the group agreed that better-educated 

police officers with enhanced interpersonal skills and an understanding of technology 

are needed for the future success of policing.  1   The use of  scenarios,  in which a narrative 

is used to describe anticipated future events, is another method utilized by forecasters. 

Advanced statistical analyses and the increased incorporation of technology in forecast-

ing, specifically computers, have improved the accuracy of future expectations. 

    There is debate regarding which forecasting method is most effective; however, 

analyses of multiple forecasts of the future may show consistencies and offer substantial 
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confidence. In addition to selecting a forecasting method, futurist researchers must 

select appropriate variables for their analyses. Of particular concern when forecasting 

are    drivers of the future    ,  or particular issues that have significant impacts on the 

future. Among the drivers of forecasting, particularly with regard to criminal justice, are 

economics, crime factors (e.g., the increasing amount of international and computer 

crime), demographics, technology, and politics. Time frame is also of  significance to 

forecasting, as researchers must consider how far out into the future they’re projecting. 

There are no restrictions on how far into the future one can forecast; however, the accu-

racy of the forecast generally decreases as one looks further into the future.  2    

 Forecasting Multiculturalism in the Criminal Justice System 
 So, what’s expected with regard to multiculturalism and criminal justice? In this 

section we offer our analyses, using various forecasting methods, regarding what 

can be expected regarding the future of criminal justice with concern for multicul-

turalism. There are many limitations to our analyses, as we provide a simplified, 

broad forecast of the future. For instance, we provide general overviews of trend 

data and forgo advanced statistical analyses of the many significant factors that drive 

changes in the criminal justice system. We leave the hard-core forecasting to futurist 

researchers. Our analyses, nevertheless, offer a general overview of expected 

changes and demonstrate how forecasting the future is conducted. 

    To begin, we must first consider a time frame. Let’s look at anticipated changes 

in ten years. Next, we have to identify our method of forecasting the future. As men-

tioned, comparing the outcomes of multiple forecasting methods generally provides a 

greater level of confidence; thus, let’s conduct both a qualitative and quantitative 

approach. We also must consider what exactly we’re trying to forecast. For instance, are 

we forecasting the anticipated increase or decrease in the number of minorities working 

in the criminal justice system? Or are we interested in the projected number of minority 

offenders? Let’s consider diversity and the anticipated number of prisoners. 

    In 1995 the incarceration rate in the United States was 411 inmates in state 

and federal prisons per 100,000 population. By 2005 that number had steadily 

increased to 491 inmates. The rate of incarceration has steadily increased from a rate 

of 139 inmates per 100,000 population in 1980 to 491 in 2005.  3   Based on this trend, 

it’s relatively safe to suggest that the incarceration rate will continue to rise in the 

next ten years. Still, we must address issues pertaining to diversity. 

    Demographics are a primary driver of change in the criminal justice system 

with regard to diversity and multiculturalism. Data from the U.S. Census Bureau sug-

gests that Hispanics will constitute nearly one-quarter of the U.S. population by the 

year 2050. It is anticipated that by 2010 Hispanics will represent 15.5% of the U.S. 

population, up from 12.6% in 2000. The percentage of African Americans in the 

United States will also increase, although not as steeply. African Americans are 

expected to constitute 13.1% of the population in 2010 and 14.6% by 2050; both 

percentages are higher than the 12.7% of African Americans measured in 2000.  4   

Overall, roughly 30% of the U.S. population are individuals of color. That percentage 

is expected to increase to 45% by 2050. Increased diversity is also expected with 

regard to sexual orientation and religious background.  5   Given that Hispanics and 

African Americans are overrepresented in U.S. prisons and the percentages of African 
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Americans and Hispanics in society are expected to increase, one can anticipate con-

tinued minority overrepresentation in our prisons. Thus, the importance of studying 

diversity within the criminal justice system is even more important and necessary. 

    To be sure, this is a  very  simplistic quantitative forecast. Many factors besides 

historical practices influence incarceration trends. True forecasting methods take much 

more into account and involve more advanced analyses. This example, however, is 

offered to broadly demonstrate how forecasting is conducted. Below we offer an equally 

simplistic qualitative forecast regarding multiculturalism and incarceration. Again, 

hard-core qualitative forecasting involves much more analysis, consideration, and depth 

than the cursory examination we provide. Our analyses are based on recent develop-

ments in several areas that appear to have implications for the future of incarceration. 

    Below we discuss three significant societal trends that will likely impact the 

future of incarceration as it pertains to diversity and culture. Many other qualitative 

factors will certainly impact the nature and extent of U.S. incarceration. We’ve iden-

tified factors that we believe are among the most significant drivers of incarceration 

in the future, with particular concern for multiculturalism. 

    First, issues pertaining to homeland security will continue to result in the 

expansion of law enforcement. For better or for worse, ours is a time of enhanced 

social control primarily due to terrorist threats. Accordingly, enhanced law enforce-

ment and other social control efforts will mean continued increasing incarceration 

rates and the continued overrepresentation of minorities in the criminal justice sys-

tem, as these groups are continuously closely monitored by law enforcement. 

    Second, females and other minorities will continue to be more visible in the 

criminal justice system. For instance, Chapter 7 of this book highlighted the chang-

ing nature of the criminal justice system as females become more actively involved 

as arrestees/offenders and practitioners. As females become increasingly involved in 

the workforce, it is expected that their presence in the criminal justice system will 

continue to increase. 

    Additionally, no signs point to decreased involvement of racial and ethnic 

minorities in the criminal justice system. The continued overrepresentation of 

minorities, particularly African Americans, as suspects and offenders in the criminal 

justice system does not seem to be waning. The social factors that contribute to the 

increased incarceration among minority groups persist and are perhaps becoming even 

more pronounced than during the past 20 to 30 years when incarceration rates notably 

impacted minority communities. Increased levels of poverty and single-parent families 

are prominent among the factors contributing to increased minority representation in 

the criminal justice system. 

    Another qualitative factor likely to influence the nature of U.S. incarceration in 

the coming years concerns the increasing frequency with which international crimes 

occur. Thomas L. Friedman’s best-selling book  The World Is Flat: A Brief History of 
the Twenty-First Century  documents how increased globalization has and will con-

tinue to impact the world.  6   Along these lines, it is anticipated that an increased 

amount of crime will have an international flavor as more opportunities for criminal 

behavior appear. In turn, the criminal justice system in the United States will have to 

continue working with the criminal justice systems in other countries and promoting 

cooperative and collaborative efforts to ensure justice. Such efforts will result in the 

continued diversification of the U.S. criminal justice system. For the purposes of our 
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forecasting efforts, increased international crime will result in a greater need for mul-

ticulturalism in corrections. The need to recognize and react to various cultural back-

grounds will increase as more offenders from around the globe enter our prisons. 

    Our forecasting efforts have targeted the future of incarceration with concern 

for multiculturalism. We could also observe the future of criminal behavior with 

concern for multiculturalism, the future of minority involvement as practitioners in 

the criminal justice system, and a variety of other, related issues. Regardless of our 

approach, the future of the criminal justice system and multiculturalism will be 

shaped by a variety of factors. Below we turn our attention to several critical issues 

that affect and are expected to continue impacting the criminal justice system. The 

mere existence of these issues provides discouraging commentary on the current 

state of multiculturalism as it exists in society in general.    

 �   Critical Issues Affecting Multiculturalism 
and Criminal Justice  

 Several critical issues hamper and will continue to impact efforts toward a multicul-

tural society in the United States. These issues are not restricted to the United States, 

as other countries face the same obstacles. Prominent among the issues hampering a 

completely multicultural society are racial profiling, hate crimes, and immigration.  

 Racial Profiling 
 Racial profiling is discussed in several chapters of this book, particularly in our 

focus on policing and multiculturalism in Chapter 10. Police officers are often criti-

cized for disproportionately targeting minority drivers in an attempt to uncover drug 

Racial profi ling is prominent among the obstacles hampering police–minority group relations.
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trafficking. However, racial profiling is not restricted to our roadways, as minorities 

have been unlawfully approached in their homes, while walking on public streets, at 

airports, in shopping areas, and in other places. An estimated 32 million Americans 

believe they have been subject to racial profiling in their lifetime.  7   

    The practice of racial profiling provides a gauge to determine society’s con-

cern for due process and crime control. Scholar Herbert Packer commented on 

these two competing models of criminal justice. The    crime control model of 
criminal justice    maintains an emphasis on expediency and reducing crime, yet 

such practices often occur at the expense of individual rights. The    due process 
model of criminal justice    is primarily concerned with respecting individual 

rights, yet doing so often comes at the expense of controlling crime.  8   In the United 

States, concern for homeland security and drug crimes has resulted in a criminal 

justice system focused on crime control that too often comes at the expense of 

individual rights. The notable concern about racial profiling among minority com-

munities provides evidence of this claim. Finding the proper balance between 

crime control and individual rights is often difficult in a multicultural, heteroge-

neous society such as the U.S. A criminal justice system that recognizes and 

responds to multiculturalism is one that includes no racial profiling. Future crimi-

nal justice practices will hopefully be void of race-based and culture-based crime 

fighting efforts.

     F L Y I N G  W H I L E  B L A C K 

 In 2007, 62-year-old Benita Rhodes Berg settled a 

lawsuit with the U.S. Drug Enforcement Agency 

(DEA) following her claims that DEA agents engaged 

in racial profiling. The incident occurred in 2001 when 

Berg, an African American, was returning to the 

Minneapolis-St. Paul International Airport after visit-

ing her son in Los Angeles. She had a carry-on bag 

that contained Bible studies materials and diet and 

cosmetics items. Berg was stopped by DEA Agent 

Tammy Key and an airport police officer assigned to 

the DEA, who asked if they could search Berg’s bag. 

Berg asked the law enforcement agents why they 

wished to look in the bag. The agents noted that the 

bag looked heavy. Berg, who agreed to the search, 

believed she was being targeted because she is an 

African American woman. 

  Support for the claims that Agent Key’s actions 

were racially motivated was found in records docu-

menting the number and nature of “cold” stops made 

by Key at the airport. A “cold” stop is when an agent 

stops a traveler based solely on the individual’s appear-

ance, in contrast to a “hot” stop, which is based on 

evidence. Minorities constituted 88% of the cold stops 

made by Agent Key during the first year of data collec-

tion. No White males were stopped by Key during this 

time, and none of the minority individuals stopped by 

Key were found to be carrying drugs. Key commented 

that the criteria she used to conduct cold stops involved 

travelers who were carrying little or no baggage upon 

their return from cities where drugs were prominent. 

  As part of the settlement, Berg received $20,000, 

and both she and the American Civil Liberties Union 

of Minnesota secured the public release of data col-

lected by the DEA and information pertaining to the 

DEA’s efforts to correct efforts that appear to involve 

racial profiling. The DEA data and information to 

remedy racial profiling will hopefully address future 

misunderstandings and/or misbehavior. The settle-

ment involving racial profiling is believed to be the 

first of its kind for the DEA.  9      
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 Hate Crimes 
    Hate crimes    involve illegal actions that are motivated by hate and taken against 

particular groups. The term “hate crime” didn’t exist prior to the 1980s and is some-

times used interchangeably with    bias crime    ,  which involves illegal acts taken 

against a group based on bias. While the motivation, hate, is consistent in all hate 

crimes, the target and offender characteristics of hate crimes are not. The hatred, or 

bias, can be based on one’s race, gender, religion, ethnicity, sexual orientation, dis-

ability, age, or political affiliation. Hate crimes are not, however, solely committed 

against minority groups, as White males have also been the target of hate-motivated 

incidents. That an individual would be motivated to break the law based on hatred of 

a particular group suggests that not everyone is tolerant of diversity. The mere exis-

tence of hate crimes in society demonstrates that much work remains with regard to 

creating a society that embraces multiculturalism. 

    Hate crime statistics, albeit controversial, speak loudly of the need for accep-

tance of multiculturalism. There was an annual average of 210,000 hate crimes from 

July 2000 through December 2003. Most of these incidents involved violent crimes. 

In most cases, race was the motivating factor for the hate crime, followed by asso-

ciation with persons who have particular characteristics (e.g., a multiracial couple) 

and ethnicity. Negative comments, harmful words, or abusive language was present 

in roughly 99% of the hate crime incidents. Discouragingly, less than half (44%) of 

hate crime victimizations were reported to the police.  10   

    As discussed in Chapter 8, determining what, specifically, constitutes a hate 

crime is difficult. Similar to the difficulties found in courtrooms when attorneys 

attempt to determine whether or not the accused had the intent to commit a crime, 

determining one’s motivation for committing a crime is not always easily done. Is 

the White supremacist who robs an African American female guilty of a hate crime? 

Yes, if he admits his motivation was hatred or his actions (e.g., verbal comments) 

toward the victim suggest hatred prompted the robbery. Otherwise, attorneys, judges, 

and jurors have to speculate or assume the crime wasn’t hate-motivated. Perhaps the 

African American female provided the most opportune target for the offender. 

    Accordingly, one must consider hate crime statistics with caution, as there are 

several limitations to measuring hate crime. Particularly, the varied definitions of 

hate crime, the difficulty in determining one’s motivation, and the sometimes unreli-

able data-gathering methods of researchers, the government, and advocacy groups 

can distort the prevalence of hate crime in society. Law professor James Jacobs and 

attorney Kimberly Potter argue that there is no reliable evidence pointing to an 

increase in hate crimes. They suggest the current hate-crime movement is motivated 

by increased sensitivity to prejudice and bigotry.  11   

    Hate crime laws provide enhanced penalties for offenders charged with crimes 

motivated by hatred. The ultimate goal is to promote tolerance and to recognize the 

benefits of diversity. The argument is that offenders who commit crime out of hatred 

or bias are morally worse, and thus more culpable, than those who engage in crime 

for other reasons. Hate crime laws are also justified on the grounds that hate crimes 

disproportionately impose injuries and harms to victims, have more substantial 

negative impacts on the community than do typical crimes, and facilitate the poten-

tial for retaliation and intergroup conflict. Hate crime legislation is intended to send 
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a message that society is concerned about diversity and tolerance and to ultimately 

deter criminal behavior. Whether or not the goals of hate crime legislation are being 

reached is the subject of debate.  12   

    Hate crimes would not exist in a society that embraces multiculturalism. What 

current and future efforts are needed to eliminate or at the very least reduce hate 

crime incidents? This and related questions are addressed later in this chapter.   

 Immigration 
 The multicultural makeup of the United States is one of the many strengths of the 

country. Accordingly, the United States takes pride in its diversity. The excerpt from 

Emma Lazarus’ poem “The New Colossus” engraved at the bottom of the Statue of 

Liberty speaks loudly:

  Give me your tired, your poor, 

 Your huddled masses yearning to breathe free, 

 The wretched refuse of your teeming shore. 

 Send these, the homeless, tempest-tossed, to me: 

 I lift my lamp beside the golden door.  13   

     Despite these words, there is current debate regarding immigration into the United States. 

When discussing immigration, a distinction must be made between legal and illegal 

immigration. Legal immigration can be controlled by the government, in turn providing 

a monitor to protect overpopulation and the economic well-being of the country, among 

Immigrants who come to this country legally are often treated as though they have entered the U.S. 

illegally. Consequently they are sometimes discriminated against and denied constitutional protections
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other things. Illegal immigration is a different matter. The government attempts to pre-

vent illegal immigrants from entering the country; however, doing so has been difficult 

and controversial. Too often, discussions of immigration intermix references to both 

groups and the discussion becomes clouded. Currently, there is a particular concern with 

illegal immigration, which is making life more difficult for legal immigrants. 

      Illegal immigration attracts substantial attention given the illegal status of those 

who enter the country without permission. In the fight against illegal immigration, 

those opposed to immigration are joined by those opposed to lawbreakers. The fight 

against illegal immigration extends from the federal government to local communities. 

In 2006 the U.S. Congress introduced legislation to make illegal immigration a felony 

and build a 700-mile fence along the Mexican border. Immigration and Customs 

Enforcement, under direction of the Department of Homeland Security, announced 

in 2006 that it would triple the number of fugitive-hunting teams, with the goal of 

doubling the number in 2007.  14   

    Critics of illegal immigration argue that the federal government hasn’t done 

enough in response to the number of immigrants illegally entering the United 

States. Accordingly, state legislatures and local municipalities have taken action by 

considering and adopting an unprecedented number of measures to address the issue. 

From January through June 2007, 171 immigration bills became law in 41 states, 

which is twice as many as the 84 laws passed in all of 2006.  15   Tennessee made it a 

criminal offense, rather than a civil offense, to “recklessly employ” illegal immigrants. 

Fines for doing so can be up to $50,000. Other states have made it more difficult or 

impossible for illegal immigrants to obtain a driver’s license.  16   These are just a few of 

the many steps taken by state legislatures to control illegal immigration. 

    City governments around the country are also responding to complaints 

about illegal immigrants. In 2006 the city of Hazleton, Pennsylvania, passed the 

Illegal Immigration Relief Act, which included fines for landlords who rent to 

illegal immigrants and outlawed business permits to companies that employ them. 

Hazleton Mayor Lou Barletta cited drug, crime, and gang problems involving 

illegal immigrants as the impetus behind the act. Critics of the act stated that the law 

usurps the federal government’s power to regulate immigration, deprives residents 

of their constitutional rights to due process, and violates federal housing laws.  17   A 

federal judge voided the Illegal Immigration Relief Act. Hazleton, however, is not 

the only city to react to illegal immigration, as cities around the United States have 

responded in a similar and sometimes more punitive manner. These actions will also 

be considered in courts around the country. 

    While much of the debate concerning immigration centers on illegal immigra-

tion, legal immigrants face particular challenges. For instance, from a criminal justice 

perspective, immigrants are victimized at rates similar to the general population, yet 

their rate of reporting victimization is much lower. The underreporting of criminal 

victimization of immigrants stems largely from the hardships associated with 

appearing in court, including language barriers, uncertainty regarding the U.S. 

criminal justice system, and general cultural differences.  18   

    Among other effects, the failure to report crime fails to ensure the protection of 

all citizens and undermines the effectiveness of the criminal justice system. At the 

very least, it increases the likelihood of the offender committing further crime. Efforts 

have been made to address the underreporting by providing interpreters during court 
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hearings and various victim outreach programs in communities heavily populated by 

immigrants.  19   Certainly, the future of criminal justice and multiculturalism will be 

heavily impacted by immigration issues. 

    Racial profiling, hate crimes, and immigration concerns are not the only critical 

issues challenging efforts toward multiculturalism. These issues were discussed 

based on their relevance to the criminal justice system. Several other issues are 

affecting multiculturalism in the larger society. For instance, there has been and 

continues to be debate regarding whether or not students should be permitted to 

express their religious beliefs (e.g., pray) in a school setting. 

    Bigotry, prejudice, and bias are evident in many issues and at minimum hamper 

efforts toward tolerance. So, what can be done? Are the immigration laws and reac-

tions to our diverse society appropriate? The criminal justice system has, in the past, 

responded to discrimination and diversity-related issues. Recent efforts to eliminate or 

at least reduce discrimination in the criminal justice system are evident in actions such 

as sentencing guidelines, the 1970s decision to nullify existing capital punishment 

statutes, and an increased focus on diversity training among all criminal justice 

practitioners. However, attempts to limit or remove the impacts of discretionary 

actions by criminal justice professionals do not always reduce discriminatory 

practices. For instance, the manner in which capital punishment is used continues 

to be controversial in that poor minorities convicted of murder are more likely than 

their nonminority counterparts to face execution.  20   

    Is there an “American culture” to which all groups in the United States must 

subscribe? Given the historical development of the United States (in which waves of 

immigrants landed on U.S. soil and helped build the country into what it is today) 

and failed efforts to change cultural beliefs, one could make a strong argument that 

tolerance of diverse cultures is needed. To be sure, culture conflict will continue. The 

goal is to eliminate, or at least minimize, the harmful effects of such conflict. 

Perhaps the best way to promote tolerance and accept diversity is to enlighten indi-

viduals to the benefits of multiculturalism.    

  �   Teaching Multiculturalism  
 One of the more notable shifts in the focus of higher education involves greater 

consideration for diversity and multiculturalism.  21   There exist many ways to cover 

these topics in the classroom, and the issues covered by general university-level 

training regarding diversity and multiculturalism range from understanding basic 

concepts to interpretation of advanced statistical analyses regarding race and gender. 

Unfortunately, most university students will get only one course on multiculturalism.  22   

Similar to those who have taken only one semester of a foreign language, students 

taking only one course on multiculturalism will have a broad overview but lack 

substantial comprehension of the many-faceted aspects of the topic. It is not 

uncommon for instructors who teach a sensitive topic such as diversity or multi-

culturalism to sacrifice complexity for morality.  23   

    Teaching about diversity, multiculturalism, and tolerance should not be 

restricted to university settings. Changing stereotypical images and discriminatory 

practices requires teaching at an early age. The onus is on both public and private 
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educational institutions from kindergarten through college to address tolerance and 

diversity, as today’s students are tomorrow’s professionals.  24   Recognizing and incor-

porating the many significant accomplishments of individuals from various cultures 

encourages young, impressionable students to embrace multiculturalism. Pointing 

out accomplishments of diverse groups of individuals offers significant contributions 

toward promoting tolerance, but that alone is not enough. 

    The goal in teaching multiculturalism is to structure one’s mind toward toler-

ance and acceptance of a diverse society. To do so, it is important to observe his-

torical events that shaped current thought. Throughout this book we’ve commented 

on the historical treatment of various cultures both within and outside of the criminal 

justice system. Teaching multiculturalism, particularly to students of criminal jus-

tice, requires a holistic approach that encompasses, in addition to historical events, 

various social, political, economic, demographic, and related considerations. In 

other words, we can’t simply consider the role of various cultures in the criminal 

justice system without recognizing the significance of political influences, the 

effects of poverty, the impact of racist attitudes, and the changing nature of our 

society’s population. 

    In discussing an approach to incorporating multiculturalism into the criminal 

justice curriculum, researcher and professor of criminal justice William Calathes 

argues that cultural pluralism, intergroup relations, demography, and involvement 

constitute the theoretical component of multiculturalism. He adds that such topics are 

often neglected in traditional criminal justice textbooks, which neglect the complexi-

ties of the criminal justice system as it pertains to various cultures.  25   At the very least, 

concepts that highlight the contextual nature of diversity within the system should be 

emphasized in any discussion of multiculturalism within the criminal justice system. 

    Calathes argues that a multicultural approach to criminal justice would help 

students recognize the “present and future eventualities” and obtain the critical 

thinking skills and ability to work, teach, and 

engage in research from that perspective.  26   

Calathes offers a series of steps that would 

promote teaching multiculturalism in the crim-

inal justice curriculum. Included among his 

suggestions are

   •   informing students of the experiences of dif-

ferent cultures as they relate to life both 

within and outside of the criminal justice 

system;  

  •   teaching from the perspective of the subjects;  

  •   emphasizing the relationship between law and 

politics, including examination of the power 

differentials in society;  

  •   teaching students to recognize various cultures, 

with particular concern for racism and oppres-

sion; and  

  •   preparing students to understand the problems 

of different groups and conflicts between 

groups.  27      

A multicultural approach 

to criminal justice 

education would help all 

who work, or will work, 

within the system to 

better address many of 

the problems inherent in 

the system.
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    Teaching tolerance for diversity should not be restricted to schools. Parents, 

coaches, mentors, and other role models need to stress the importance of recognizing 

and appreciating other groups. For instance, athletic coaches are often in ideal situations 

to stress teamwork among individuals from different backgrounds. The lesson that 

individuals need to work as a team could be generalized to society with the goal of 

encouraging athletes (and others) to recognize the beneficial contributions from diverse 

individuals. The same idea holds true for band leaders, church group facilitators, and 

others. There are many avenues where progress can be made with regard to accepting 

and appreciating diverse individuals and groups.   

�   Progress?  
 Arguably, criminal justice education has promoted assimilation, in contrast to mul-

ticulturalism, through adopting the idea that the U.S. is a melting pot.  28   Is the United 

States a melting pot that welcomes individuals from different backgrounds and 

promotes assimilation? Or is the term “salad bowl” better suited to describe the 

integration and interaction of different groups in society? Earlier interpretations of 

ethnic relations in the United States used the term “melting pot,” but more recently, 

“salad bowl” is used. Why? The melting pot metaphor conjures images of individuals 

molding together or assimilating in society. The salad bowl metaphor suggests that 

each individual retains her or his cultural characteristics and integrity and contributes 

to the final product. References to cultural relations in terms of a salad bowl are 

another way of promoting multiculturalism. 

    Some sociologists actually use a “stew” metaphor instead of a salad since there 

are distinct differences between the groups; inevitably the groups affect each other in 

profound ways and the groups shape the overall culture. The melting pot illustration 

was popular among the public but never really given any credence by the academic 

community, largely because of the racial and ethnic conflicts that have always existed. 

    The power differentials in a capitalistic society are such that individuals without 

means are more often brought to the attention of the criminal justice system. Whether 

or not the differential power structure encourages the less-powerful to commit crime, 

or the criminal justice system disproportionately focuses on crimes of the lower 

class, it remains that the less-powerful constitute the vast majority of our prison 

population. How do we change this unfavorable situation? The answer to this ques-

tion involves radical changes in the sociocultural, socioeconomic, and sociopolitical 

makeup of the United States. Radical changes, however, are not beyond the capacity 

of any society. Consider the fact that at the time of this writing the leading 

Democratic presidential candidates are Hillary Clinton (a female) and Barack 

Obama, who is part African American. The election of either as president would 

denote a significant step for diversity in the United States. 

    If indeed we haven’t seen progress with regard to diversity, multiculturalism, 

and tolerance in the criminal justice system, then what should we do? What changes 

are needed to improve the system? The answer to these questions is twofold, as we 

must consider increasing equity, diversity, and tolerance with regard to the accused 

and the offenders entering and within the system, in addition to those working 

within the system. Several authors have commented on the changes necessary for a 
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more equitable system of criminal justice. For instance, scholars Coramae Richey 

Mann and Marjorie Zatz suggest that significant changes are needed in the major social 

institutions in the United States to erase the stereotype of people of color. Particularly, 

they cite changes needed in relation to housing, health, education, family, religion, 

political, and economic issues. Mann and Zatz argue that changes in these institutions 

will eradicate the negative stereotypical images of minorities as they pertain to crime.  29   

    Author David Cole offers three promising and challenging solutions to address 

the inequities in today’s criminal justice system. First, he argues that we must 

acknowledge that all are not equal before the law. The privileged still maintain a 

distinct advantage in many aspects of the criminal justice system. Second, Cole 

argues that we must restore the legitimacy of criminal law to eliminate or reduce the 

existing double standards for minorities and nonminorities. He cites the differential 

treatment of groups in many stages of the criminal justice system (as noted through-

out this text) as evidence. Further legitimizing the criminal justice system would 

help address the existing disparities and bring to light charges of discrimination and 

differential treatment. Third, Cole argues that effective community-based responses 

to crime are needed at both the preventive and punitive stages.  30   His call for the 

further integration of the community in preventing and responding to crime is sup-

ported by many others, including those supporting community policing efforts, com-

munity courts, and community corrections.  31   

    With regard to increasing the diversity of the criminal justice workforce, 

scholar Becky Tatum offers several suggestions to achieve and maintain diversity 

Diversity is increasingly infl uencing politics.
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within the criminal justice system. Particularly, she encourages criminal justice 

organizations to

   •    understand that diversity enhances organizational effectiveness and 

success;  

  •   continue practicing and promoting affirmative action policies;  

  •   be committed to diversity;  

  •   establish effective recruitment, selection, training, and promotion practices;  

  •    create effective complaint policies and procedures to ensure that employees are 

not treated differently; and  

  •   evaluate progress and the results of policies and procedures.  32      

    To be sure, progress has been made with regard to multiculturalism in the 

criminal justice system. Despite existing problems, our system is fairer than it’s 

been in the past and the criminal justice workforce is more diverse than ever 

before. However, the continued disintegration of affirmative action policies war-

rants mention. Affirmative action has played an integral part in diversifying the 

criminal justice workforce, although recent court rulings have limited its effective-

ness. Further, affirmative action programs have not corrected the underlying 

causes of inequality and prejudice in many arenas, such as the lack of minority 

attorneys.  33   Accordingly, the reduced impact of affirmative action and the general 

climate of intolerance in the United States may contribute to increased discrimina-

tory practices.  34   

    If progress has been made with regard to multiculturalism in criminal justice, 

why the concern? The obvious answer is because there’s room for improvement. 

Progress refers to advancement and does not necessarily mean that success has 

been achieved. The concern regarding diversity and criminal justice relates to the 

work that remains, including greater sensitivity to diversity issues. Society is quite 

sensitive to culture-based issues. That we are more sensitive to such issues sug-

gests progress has been made and provides an ample opportunity for change. 

Nevertheless, the efforts pertaining to cultural sensitivity continue to highlight the 

existing challenges. 

    Each time we hear that a homosexual candidate was denied an employment 

position in criminal justice based on his or her sexual orientation, we believe we’re 

taking a step backward. In many ways, such claims and actions are a step backward. 

One could equally look at such claims as progress, as in years past we may not have 

heard of the situation. The candidate may have simply accepted the discriminatory 

practice and moved on. Or, perhaps even worse, the candidate wouldn’t have applied 

for the position out of a belief that he or she would be denied a position based on his 

or her sexual orientation. Hearing about discrimination can make the problem appear 

more prominent than it truly is; simultaneously, it sends a message that such prac-

tices are unacceptable. 

    Efforts toward multiculturalism are enhanced when individuals who have 

faced discrimination speak out about the mistreatment. Bringing the issue to light, in 

a nonconfrontational manner, draws attention. Such individuals must use caution, 

however, as exaggerated or elaborated stories often hamper efforts toward progress. 

The media can play a vital role in helping victims of discrimination or of other kinds 

of mistreatment share their stories.     
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  Summary 
 One cannot consider the future without recognizing the impact of technology, 

although technological changes appear to have little impact on cultural relations. 

Nevertheless, the future of multiculturalism and the criminal justice system will be 

influenced by several changes in the larger society. Demographic trends will impact 

the system, as will the increased international nature of crime. The increasing 

separation of socioeconomic classes will continue to negatively impact 

multiculturalism and the criminal justice system, as will the ever-prominent crime 

control approach we’ve adopted. 

  All is not lost, however, as positive changes may be on the horizon. The 

changing demographics of society will dictate greater minority involvement as 

criminal justice practitioners, which should promote positive changes to the system. 

Individuals from diverse backgrounds are increasingly assuming more powerful 

roles in public service, politics, and private business. While there may be current 

tensions between cultural groups (as evidenced in the anti–illegal immigration 

legislation), signs point toward greater recognition of diversity and increased 

acceptance of multiculturalism. 

  Changes in the criminal justice system begin with changes in people. The 

system is composed of and influenced by individuals from various backgrounds. The 

system, as designed on paper, is not biased, racist, or anti-multicultural. What’s 

needed for acceptance of multiculturalism is tolerance among individuals in society. 

The problems and challenges faced by different cultures in the criminal justice 

system were created by people—including biased and unbiased people. The 

problems posed by the unbiased can be addressed through greater professionalism 

in criminal justice. Fortunately, many signs point to greater professionalism in the 

discipline. The problems posed by biased individuals are fixed through identifying 

and correcting the problems, while removing such individuals from their influential 

positions. 

 �  You Make the Call
  Teaching Diversity

   Consider the following scenario. Debate the pros and cons of all options and decide what you 
would do.  

 You’re a new college faculty member at a historically African American university. As part 

of your teaching assignment, you’ve been asked to teach the upper-level undergraduate 

“Minorities and Crime” course. As a White male, however, you’re a bit apprehensive. Sure, 

you know all about crime and took courses and researched minority issues, but you never 

anticipated such a challenge this early in your teaching career. Aside from having to be current 

on your knowledge of crime, you also have to discuss minority issues in a class that has a large 

group of minorities. On the first day of class, a student asks how you can comment on minor-

ity issues, when you have absolutely no life experience being a minority. You hoped this 

wouldn’t be an issue, but you are prepared to answer the question.
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   Questions 

   1.  How will you build credibility with this large group of minority students?

      2.  How will you structure the course? In other words, would you approach the course 

from the views of minority groups or the views of the majority? Or would you 

attempt to provide an adequate balance between both?  

 3.   How would you answer the student’s question?    

 4.   Discuss how the following teaching tools could assist with your situation:

•     class discussion

•      videos (what movies would you include?)

•      guest speakers

•      lecture        

   Discussion Questions  
  1.    Provide a scenario of the criminal justice system in the year 2075. Be sure to 

focus on issues pertaining to diversity, tolerance, and multiculturalism.  

  2.    Compare and contrast the various methods of forecasting the future. Which do 

you believe offer the greatest accuracy? Why?  

  3.    Discuss how racial profiling, immigration, and hate crimes will impact the 

future of multiculturalism and criminal justice.  

  4.    Create an outline for an undergraduate-level course on multiculturalism and 

criminal justice. What topics would you include? How would you structure the 

course?  

  5.    Identify and discuss three changes you believe are necessary for the criminal 

justice system to welcome diversity among the ranks of practitioners. Further, 

identify and discuss three changes you feel are needed to facilitate tolerance 

among criminal justice practitioners with consideration of the diverse criminal 

population.    
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Glossary

A
acquaintance rape An act of rape involving 

individuals familiar with one another.

adjudicatory process The act of settling a case 

judicially in a courtroom.

affi rmative action Programs designed to promote the 

hiring of minority applicants.

affi rmative defense A defense in which the defendant 

admits committing the action in question, although they 

have legal justifi cation for doing so. Entering an 

affi rmative defense requires defendants to demonstrate 

that their action was justifi ed. Self-defense, insanity, 

coercion, and entrapment are affi rmative defenses.

alibi One of two types of defenses that may be 

offered at trial (affi rmative defenses being the other). 

It states that the defendant did not commit they crime 

(e.g., they were in another location at the time of the 

crime).

Alien Land Act Prohibited anyone who was ineligible 

for citizenship to own land and limited leases to three 

years. The land laws drove many fi rst-generation 

Japanese into cities.

American Indian Movement A movement which 

began in 1968 and became the most visible reminder of 

the Red Power Movement. Its original purpose was to 

monitor the police and to document evidence of police 

brutality. Eventually, the movement turned its attention 

to solving problems within the Native American 

community by initiating various programs to reduce 

alcoholism among Native Americans and improve 

educational programs.

amnesty A type of clemency that restores rights and 

privileges of groups of people.

appearance Items that signify a performer’s social 

status.

arraignment The step in criminal case processing 

when the accused is formally notifi ed of the charges 

against them, and he or she enters a plea. At an 

arraignment, defendants enter a plea, pretrial motions 

are offered, and discovery may occur.

Asian Indian A term that represents a wide range of 

populations. India itself is a diverse nation with dozens 

of languages and ethnic enclaves.

assigned counsel Court appointed representation for 

indigent cases. Attorneys are assigned indigent cases in 

return for a statutorily-determined fee

B
Baby Boomers A term to describe a segment of the 

population. This group represents about 28% of the U.S. 

population and is responsible for some of the most 

dramatic changes in American history.

barrios Concentrations of segregated areas or ghettos 

in the Southwestern portion of the U.S.

Battle at Little Big Horn A battle fought in 1876 in 

which Custer and his men were defeated.

Battle of Wounded Knee The battle heralded by 

historians as signifi cant because it extinguished the hope 

of the Sioux Nation of ever returning to a life of freedom.

bench trial Trials in which judges serve as both judge 

and jury.

bias crime Illegal acts taken against a group based 

on bias.

bisexuality A term used to describe an individual’s 

attraction to both sexes. 

Black Codes Laws designed to nullify the rights 

granted to the newly freed slaves. Among the 

restrictions found in Black Codes were the prohibition 

of interracial marriage, renting land in urban areas, 

preaching the gospel without a license, and assuming 

any occupation other than servant or farmer unless the 

newly freed slave paid a tax.

Black middle-class A term used to describe relatively 

affl uent African Americans.

Black Nationalism The philosophy that encourages 

Blacks to see themselves as Blacks fi rst rather than as 

Americans.

Black Power A political movement that encouraged 

Blacks to create new institutions and emulate the political 

path followed by many European immigrant groups.
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Black rage A defense offered in court which attempts 

to provide legal justifi cation for criminal behavior by 

some African Americans frustrated by oppression 

resulting from living in a White-dominated society.

Bow Street Runners A precursor to formal policing, 

this group consisted of individuals who sought law 

violators in the Bow Street region of London. The 

Runners were paid a sum of money for bringing 

suspects before the court.

Bureau of Indian Affairs The primary regulatory arm 

of the federal government as it relates to Native Americans.

C
Canteen Punk An inmate who performs oral or anal 

sex for candy, cigarettes, or other items purchased at the 

prison store or canteen.

challenge for cause A motion through which 

attorneys may eliminate a potential juror because of an 

identifi able bias and/or an apparent inability to assess a 

case fairly.

Chicanos Americans of Mexican origin.

Chinese Exclusion Act An act, passed in 1882, which 

outlawed Chinese immigration for ten years. It lasted in 

various forms for over sixty years.

Christopher Commission A commission assembled 

in the wake of the Rodney King incident in response to 

claims of LAPD offi cer misbehavior. The Commission 

identifi ed several areas and instances of unethical 

behavior by LAPD offi cers.

Civil Rights Act of 1866 This Act was targeted to 

address the Black Codes by defi ning all persons born in 

the United States, with the exception of Native 

Americans, as national citizens who were to enjoy 

specifi c rights. These rights included permission to 

make contracts, bring lawsuits, and enjoy the full and 

equal benefi t of the law.

Civil Rights Act of 1964 Prohibited discrimination 

in hiring on the basis of color, race, sex, religion, or 

national origin.

Civil Rights Movement A movement designed to 

provide equal rights to minorities. 

claims making A fundamental aspect of how social 

problems are defi ned in a given society.

clemency Legislative actions which reduce the 

severity of one’s punishment, waive the punishment 

associated with a crime, or exclude certain individuals 

from prosecution of a specifi c crime.

collective conscience Shared beliefs and moral 

attitudes which contribute to unifying society.

color gradient Distinctions in terms of group 

membership based on a light-to-dark skin continuum.

community corrections Correctional supervision in a 

community setting.

community era of policing This era of policing 

began around 1980 and continues today. It involves 

efforts by the police to re-connect with the public 

primarily through the adoption of the community 

policing philosophy.

community policing A philosophical approach to 

policing that stresses creating and perpetuating a sense 

of community. It promotes positive police-citizen 

interaction and focuses on quality of life issues.

commutations A type of clemency which involves 

shortening or changing an inmate’s prison sentence.

concealing errors Nondisclosure of errors that have 

been made in the preparation of a performance as well 

as steps that have been taken to correct these errors.

concealing secret pleasures Nondisclosure of 

activities engaged in prior to a performance or in past 

lives that are incompatible with a performance.

conditional release Release from prison accompanied 

by community supervision.

continuum of force A concept that guides offi cer 

behavior with respect to use of force.

courtroom workgroup Individuals who work on a 

regular basis in a courtroom setting.

crime control model of criminal justice A 

perspective on the administration of justice, as described 

by Herbert Packer, which maintains an emphasis on 

expediency and reducing crime.

crimes against persons Violent crimes. Examples 

include murder and non-negligent manslaughter, 

forcible rape, assaults, and intimidation.

crimes against property Economic crimes. Examples 

include burglary, larceny-theft, motor vehicle theft, 

vandalism, and arson.

crimes against society Often referred to as 

victimless crimes, they are a series of crimes in which 

there is no easily discernable victim. It includes 

offenses such as gambling, prostitution, drugs, or 

weapons violations.

culture Beliefs, values, behaviors, and material goods 

that collectively constitute a people’s manner of life. 

Culture shapes what we do and our personalities.

D
Delphi Method A qualitative approach to forecasting 

the future in which experts offer input regarding 

anticipated developments in their area of expertise.

de-policing A tactic employed by some offi cers who 

answer only high-priority calls instead of engaging in 

routine patrol.
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determinate sentencing Sentencing practices in which 

offenders receive a specifi c amount of time to be served 

based on the crime for which they were convicted.

deterrence Efforts to dissuade the offender (specifi c 

deterrence) or society in general (general deterrence) 

from engaging in acts for which the offender is being 

punished.

discovery The sharing of information among 

attorneys with the goal of helping them adequately 

prepare their case.

discreditable stigma A stigma in which the 

differences are neither known by audience members nor 

perceivable by them. An example might be a 

homosexual trying to hide his sexual orientation in a 

heterosexual environment.

discredited stigma A type of stigma in which the 

actor assumes that the differences contributing to the 

stigma are known by the audience members or are 

evident to them.

discretionary release Involves the use of discretion 

in the decision to release an inmate from prison. It most 

commonly refers to parole board decision-making.

discrimination The unequal treatment of people 

based on their membership in a particular group.

double bind Refers to the challenges specifi cally 

faced in the criminal justice system by females from 

other minority groups.

double jeopardy A term sometimes used to describe 

the challenges faced specifi cally by female offi cers from 

minority groups.

downward social mobility A change in a person’s 

social status resulting in the individual receiving a lower 

position in their status system.

dramaturgical circumspection The logistical 

planning involved in carrying out a performance. 

Examples include planning for emergencies, making 

only brief appearances, and preventing audiences access 

to private information.

dramaturgical discipline Concise preparation of 

a performance. It includes such things as having the 

presence of mind to avoid slips, maintaining 

self-control, and managing facial expressions and the 

tone of voice of one’s performance.

dramaturgy A view of social life as a series of 

dramatic performances like those performed on stage.

drivers of the future Particular issues which have 

signifi cant impacts on the future.

due process model of criminal justice A perspective 

on the administration of justice, as described by Herbert 

Packer, that is primarily concerned with respecting 

individual rights.

E
elder abuse The abuse, neglect, or exploitation of the 

elderly.

eldercide The murder of a person 50 years or older.

Emancipation Proclamation The document that 

freed slaves in the Confederacy.

Equal Employment Opportunity Act of 1972 This 

act extended the protections of women and other 

minorities to local governments.

ethnicism Emphases on ethnic identity. Preference for 

a particular ethnicity.

ethnocentrism Believing that one’s culture or group 

is superior to others.

exclusionary rule Prohibits illegally seized materials 

from being introduced in court.

exmates Former prison inmates.

F
Federal Bureau of Prisons A bureau within the 

federal government that operates 114 institutions and 

28 community corrections offi ces across the United 

States. The Bureau oversees roughly 193,000 offenders 

convicted of federal offenses.

Federal Jury Selection and Service Act of 1968 This 

Act provided greater equity in jury selection practices in 

that it prohibited the exclusion of individuals based on 

religion, race, gender, national origin, or economic status.

Federal Parole Commission A federal-level group 

that oversees federal parolees.

feminist movements Social movements which 

generally promote the idea that males and females 

should be politically, socially, and economically equal.

forecasting The use of scientifi c techniques to 

anticipate future developments.

Frankpledge System The early English practice of 

informal social control in which community members 

protected one another.

freedom schools Private all-White schools that 

enrolled an estimated 300,000 White children by 1970. 

Their development occurred with the intent of evading 

the Brown decision.

fugitive slave acts Legislation which required slaves 

who had escaped, even to a free state, to be returned to 

their owners.

futurists Scientists who forecast future developments 

in society.

G
gay bashing Unprovoked attacks on homosexuals.

gender It is a social characteristic that varies from one 

social group to another and refers to femininity or 
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masculinity. It is a master status as it cuts across all 

walks of life.

Generation X (Gen Xers) The period of time 

including individuals born between 1968 and 1979. This 

group is generally considered an underachieving 

generation and critical of the self-indulgence of Baby 

Boomers. Gen Xers grew up amid a host of social 

problems in the 1980s and 1990s.

Generation Y (Gen Yers) The period of time 

including individuals born between approximately 

1977 and 1994. Gen Yers are characterized by their 

willingness to embrace cultural diversity, are 

educationally and technologically sophisticated, and 

have a strong sense of self including feelings of 

entitlement, self-confi dence, and impatience in 

climbing the ladder of success.

genocide The deliberate, systematic killing of an 

entire people or nation. While it has been associated 

with Nazi Germany, other forms of ethnic cleansing 

have occurred in other parts of the world.

geriatric court A distinct system of justice for the 

elderly.

Ghost Dance religion A religion that included dances 

and songs proclaiming the return of the buffalo and the 

resurrection of dead ancestors in a land free of White 

people.

glass ceiling An abstract barrier preventing certain 

groups and/or individuals from moving beyond 

entry-level occupational positions.

going rate The penalties associated with particular 

criminal offenses.

grand jury hearing Hearings used to determine if 

continued case processing is necessary. In grand jury 

hearings jurors basically replace the judge used in a 

preliminary hearing. The grand jury’s task is to 

determine if the prosecutor’s case is strong enough to 

warrant an indictment.

group goals Agreed-upon tasks or activities that a 

group seeks to complete or accomplish.

group structure The characteristics of a group. A 

group’s structure is largely determined by group roles, and 

typically evolves in accord with, or from, group norms and 

rules. The structure is vulnerable to change as norms, 

goals, and other factors impacting the group change.

H
harmless error doctrine A doctrine which holds that 

a trial court decision will not be overturned in an 

appellate court based on small, insignifi cant errors that 

appear to have limited or no impact on the trial 

outcome.

hate crimes Illegal actions that are motivated by hate 

and taken against particular groups.

heterogeneous Something diverse in nature. Societies 

in which  people come from a wide range of 

backgrounds and experiences.

homogeneity Similarity in attitudes, values, and 

beliefs.

homogeneous societies Societies in which individuals 

share similar attitudes, values, and beliefs.

homosexual An individual attracted to those of the 

same sex.

homosexual advance theory The justifi cation for 

courts to allow a non-violent homosexual advance to 

constitute suffi cient provocation.

hue and cry An early form of informal social control 

in which a call to arms generated a response from every 

able bodied male in attempts to bring offenders(s) to 

justice.

human snakes Individuals who leave China illegally.

I
incapacitation Physically preventing one from 

committing similar criminal acts in the future. 

Incarceration is the most widely used form of 

incapacitation.

incarceration The physical detention of an inmate; it 

consists primarily of prison and jail.

indeterminate sentencing A type of sentence in 

which inmates are released via discretionary decisions 

after a period of incarceration. Inmates are released after 

being deemed fi t to return to society.

Indian Claims Commission Although not an offi cial 

U.S. court, the Commission operates somewhat like one 

in that lawyers present evidence for both sides. If the 

commission agrees with the tribe, it then determines the 

value of the land at the time it was illegally seized.  

Indian Removal Act of 1830 An act which called for 

the relocation of all Eastern tribes to west of the 

Mississippi River.

indictment The charging document used by grand 

juries to suggest enough evidence exists to proceed with 

case processing.

indigent defendants Defendants who cannot afford 

privately-secured representation.

initial appearance The stage of criminal case 

processing in which defendants are brought before the 

court, informed of the formal charges against them, 

advised of their rights, possibly granted pretrial release, 

and made aware of the upcoming steps in their case.

inmate code The norms and values developed and 

stressed in prison; it encourages toughness, insensitivity, 
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disdain and manipulation of fellow inmates and the 

prison staff. The code generally varies among 

institutions, as does inmate commitment to the code.

institutional discrimination The type of 

discrimination built into the structure of society.

internment camps Places for refugees to be held until 

their release by the government is granted.

involuntary migration The practice of bringing 

individuals to a new land against their will.

J
jail Jails hold detainees awaiting trial and those 

sentenced to incarceration for less than a year. In most 

states jails are operated by county-level offi cials, 

typically sheriff’s departments.

Jim Crow An individual whose name is now associated 

with the label for the social, political, and legal separation 

of Whites and Blacks in all aspects of society.

Jocker Also known as the Wolf, this type of inmate 

engages in homosexual activities and is viewed by his 

colleagues as a “man.” To remain a “man” and still 

engage in homosexual acts, the Jocker has to present 

an image of exaggerated toughness. So the Jocker uses 

force: he rapes. The more violence that surrounds his 

sexual acts, the more he is seen as masculine. To 

maintain his status, he must also keep his sexual acts 

emotionless and impersonal.

judge’s charge to the jury a written document, 

prepared by a judge for a jury, that explains the 

parameters under which jurors may deliberate.

jury nullifi cation The practice of jurors acquitting 

particular defendants despite strong evidence 

suggesting guilt.

just deserts A philosophy which argues that every 

person is equally responsible for their actions and 

should be punished according to what they have done.

K
kinesics Body language, including gestures, facial 

expressions, eye behavior, and body movements.

L
Latino A term that refers to people and cultures of 

Latin America.

London Metropolitan Police Act Passed in 1829, this 

act led to the fi rst formal police department, the London 

Metropolitan Police, led by Sir Robert Peel.

Los Braceros A 1942 program that allowed the 

migration of contracted workers across the U.S.–Mexico 

border. 

M
mandatory minimum sentencing A sentencing 

structure in which offenders convicted of certain 

offenses are to be sentenced to prison for no less than a 

specifi ed term of years, and non-prison sentences (e.g., 

probation) are not an option. Mandatory minimum 

sentences are typically imposed on violent offenders.

mandatory release A policy in which inmates earn 

time off of their prison sentence through various 

incentives. Inmates are to be released when they’ve 

served the number of days they’ve been sentenced less 

good time.

manner Tells the audience what sort of role the 

performer expects to play in the situation.

Marielitos A term which refers to individuals who 

were herded on to boats by Cuban authorities in Mariel, 

the fi shing port west of Havana.

marital rape The raping of one’s spouse.

material culture Objects that are real to the senses 

(e.g., a baton, handcuffs, a judge’s gavel) and contribute 

to cultural identity.

McJobs Jobs in the lowest paying sectors of the 

market, including many minimum wage jobs.

melting pot A society that blends together a variety of 

backgrounds and cultures into a cohesive whole.

minority group a subordinate group whose members 

have signifi cantly less control or power over their own 

lives than the members of the dominant group. While 

numerical size may be important and related, the issue is 

really one of power.

model minority myth The belief that Asian 

Americans constitute an ideal minority because they 

have endured political, economic, and social obstacles.

multiculturalism The embracing of cultural diversity.

N
National Advisory Commission on Civil 
Disorders Also known as the Kerner Commission, 

this group was created to study the causes behind the 

1960s rioting.  The Commission identifi ed a series of 

issues that contributed to the collective violence, 

including unequal justice, institutional racism, 

unemployment, and discrimination.

National Council of La Raza The largest Hispanic 

civil rights organization in the U.S.

Nation of Islam A religious, social, and political 

group that seeks to resurrect the mental, social, 

economic, and spiritual condition of Blacks.

neocolonialism A type of dependence that arises 

when a country remains dependent on their dominators 

long after they separated from them politically. 
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Neoricans Puerto Ricans who return to the island 

after spending time away, typically in New York.

Nineteenth Amendment Ratifi ed by Congress in 

1920, it gave women the right to vote.

nolo contendere Also known as “no contest”, this plea 

has the legal effect of a guilty plea. Defendants may 

choose to enter a plea of nolo contendere instead of 

admitting guilt in attempt to cooperate with the court 

although they do not wish to directly admit guilt.

non-material culture Shared beliefs and values 

which contribute to cultural identity; the social 

expectations individuals have for one another.

O
Offi ce of Tribal Justice An agency that serves as a 

liaison between the tribes and the federal government.

operationalization The process of researchers 

defi ning terms and variables for the purpose of analysis.

overpolicing The oppressive and extensive use of 

formal social control against minority groups.

overstayers Individuals admitted to a country on 

temporary visas who either stay beyond the expiration of 

their visas or otherwise violate their terms of admission.

P
pardons A type of clemency which involves the 

restoration of a former inmate’s rights and privileges.

parole Offender supervision in the community 

following a period of incarceration.

patronage The practice of politicians rewarding 

friends and/or acquaintances.

perception The act of becoming aware or 

apprehending something via the senses.

peremptory challenge A motion through which 

attorneys can eliminate seemingly unfi t or inappropriate 

members of the jury pool. Attorneys typically do not 

need to justify using a peremptory challenge, although 

they are limited in the number of peremptory challenges 

they can use.

personal front Items of equipment that an audience 

identifi es with performers and expects them to carry 

with them into the setting.

plea bargaining An exchange between the 

prosecution and defense designed to encourage a guilty 

plea in exchange for a benefi t for the defendant.

police discretion Offi cer decision-making; it is 

evident in all aspects of police practices. It is necessary 

in policing as offi cers are consistently faced with 

diffi cult situations involving multiple variables.

police subculture A distinct culture within policing; it 

promotes a particular working personality that 

encourages solidarity, authoritarianism, and sometimes 

the exclusion of females and minority offi cers.

political era of policing The era (1840-1930) is 

characterized by police offi cers seeking an intimate 

relationship with the community and politics heavily 

infl uencing police departments and police practices.

poverty line The income level at which people are 

entitled to public assistance such as welfare.

predictions Evaluations of expected future 

developments based on instinctual feelings (or “gut 

feelings”) that lack scientifi c validity.

prejudice A negative attitude toward certain people 

based solely on their membership in a particular group.

preliminary hearing A stage in criminal case 

processing in which a prosecutor demonstrates to a 

judge why charges have been fi led and justifi es 

continued processing. 

President’s Commission on Law Enforcement and 
Administration of Justice Also known as the 

President’s Crime Commission, this group focused on 

enhancing professionalization of policing and police 

offi cers. It suggested hiring more members of minority 

groups and encouraging departments to become more 

community-oriented.

Pressure Punk An inmate who submits to 

homosexual behavior because he has been threatened or 

raped by other prisoners.

pretrial motions Motions offered in court prior to the 

trial in which an attorney seeks an order of the court. 

These motions are presented to a judge and can be a 

determining factor in the outcome of a case.

pretrial release Releasing defendants prior to trial. 

Release can be secured monetarily, as in the case of bail, 

or non-fi nancially, such as release on recognizance.

prison Correctional facilities that incarcerate inmates 

serving sentences of one year or more.

prisonization Inmate adaptation to prison culture. A 

social and physical transformation of the individual in 

an effort to compensate for the pains of imprisonment.

prison play-families An aspect of the social structure 

of prisons in which inmates assume the roles of different 

family members. Play-families are more common in 

female prisons than in male institutions.

probation Offender supervision in the community in 

lieu of incarceration.

problem-oriented policing A four-step approach to 

addressing specifi c crimes in the community. The steps 

include scanning communities to identify problems, 

analyzing the nature and extent of the problem, 

responding to the problem, and assessing whether or not 

the problem is properly addressed.
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prohibition The period (1919-1933) in which the sale, 

transport, or manufacturing of alcohol was criminalized.

proxemics The space between the communicator and 

his or her audience.

public defenders Attorneys who work in offi ces that 

exist solely to provide indigent representation. They 

face many challenges, including responsibility for large 

caseloads and limited resources.

Punk A homosexual inmate with one of the lowest 

statuses in the institution. They are despised by 

inmates who see homosexual behavior as the result of 

either weakness in the face of pressure or a 

willingness to sacrifi ce his manhood to obtain goods 

and services.

qualitative approaches Consideration of non-

numerical trends and patterns in attempt to anticipate 

future developments and changes.

quantitative analyses The use of statistics and trends 

to anticipate changes in society.

Queen A male inmate who prefers male sexual 

partners.

R
racial profi ling Recognizing individuals as suspects 

based merely upon race.

racism The belief that people are divided into distinct 

hereditary groups that are innately different in their 

behavior and abilities. This also means that groups can 

be ranked as superior or inferior on the basis of those 

abilities and behavior.

recidivism rate The rate related to which individuals 

commit an undesirable act after one has been treated, or 

experienced a negative consequence for that behavior. It 

is also known as the re-offending rate.

reconstruction A new social, political, and economic 

portrait of the South created after slavery was abolished.

red-light districts Areas of a city frequented by 

prostitutes.

Red Power Movement A movement that was similar 

to the Black Power movement for African Americans in 

that it attempted to gain economic, social, and political 

equality for Native Americans.

reform era of policing Also known as the progressive 

era, it was a time (1930-1980) characterized by police-

community relations suffering and police becoming 

increasingly reliant on technology and overly concerned 

with effi ciency.

rehabilitation Attempts to “cure” or “fi x” the ills 

leading to an offender’s behavior.

reintegration Offenders reintegrating, or readjusting 

to life outside prison.

repatriation A government-sponsored deportation 

program to send Chicanos back to Mexico

reprieves A type of clemency which involves the 

postponement of a sentence. They are typically 

associated with delaying an execution.

restrictive covenants A private contract between 

neighborhood property owners which stipulated that 

property could not be sold or rented to certain minority 

groups, thus ensuring minorities could not live in the area.

retribution Punishment, or the “eye for an eye” 

approach.

reverse discrimination Claims that minorities are 

being hired for employment opportunities at the expense 

of those in the majority.

role The behavior that is expected of an individual 

who maintains a particular status.

S
sanctuary laws Laws that prohibit police offi cers 

from inquiring about a suspect’s immigration status.

scenarios A method of forecasting the future in which 

narratives are used to describe anticipated future events 

and developments.

sentencing guidelines Guidelines used by some 

jurisdictions to provide consistency and parity in 

sentencing decisions. They involve a risk assessment of 

the offender based on current offense and past history.

setoffs Deductions from the money due equal to the 

cost of federal services provided to a tribe.

setting The physical scene that ordinarily must exist if 

the actors are to perform.

sex The biological characteristics that distinguish 

males and females.

sexual orientation A term used to describe a sexual 

attraction toward people either of the same gender, the 

opposite sex, or both.

showing only the end product Nondisclosure of all 

that precedes a particular performance.

situational homosexuality Instances in which 

homosexual behavior occurs between two otherwise 

heterosexuals.

slave codes Laws regulating slave behavior.

slave patrols Considered by some as the fi rst American 

police departments, slave patrols were established as early 

as the 1740s. The patrols were tasked with preventing 

slave revolts and apprehending runaway slaves.

snakeheads Chinese human smugglers who lead 

illegal immigrants across borders.

social construction of race The concept in which 

every culture must determine which physical features 

are used to defi ne membership in certain races.
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social construction of reality The process through 

which people mentally construct ideas about phenomena 

and thus create a reality.

social groups Two or more individuals regularly 

interacting and feeling a sense of solidarity or common 

identity. Social groups typically share some norms and 

values while working to achieve common goals.

social interaction The process through which 

individuals act and react in relation to other individuals.

status The social position maintained by an individual.

subculture The meanings, values, and behavior 

patterns unique to a particular group in a given society.

summons A document informing individuals of their 

call to jury duty.

symbolic assailant Particular individuals who are 

perceived by police offi cers to be potential sources of 

violence or as enemies to be reckoned with.

symbolic representation Making our courts more 

representative of all racial/ethnic groups.

symbols Items used to represent something else.

T
technical violation Misbehavior by a probationer or 

parolee that is not by itself a criminal offense and 

generally does not result in arrest. Serious technical 

violations or continuous misbehavior, however, while on 

probation or parole can result in re-incarceration.

Termination Act An act passed by Congress in 1953 

which led to the termination of 13 tribes between 1945 

and 1962. The Act also meant that certain tribes would 

lose tax exempt status for their lands.

“three strikes and you’re out” sentencing a 

sentencing structure targeted toward repeat offenders. 

“Three strikes” legislation demonstrates the public’s 

disdain for crime and an attempt to target those who 

seem undeterred by criminal law and punishment. Three 

strikes laws vary among the states that use them, with 

offenders in certain jurisdictions facing life sentences 

following a third felony.

tokens Individuals from underrepresented groups who 

are being hired, or received their position solely because 

of affi rmative action policies, regardless of their ability 

to perform the job.

tribal courts Allow tribes the authority to hear and 

decide cases relating to life on the reservation without 

interference of traditional U.S. Courts. 

U
ultramasculinity A primary concern for many prison 

inmates. The inmate subculture emphasizes being 

strong.

underpolicing Actions not taken by the police to 

protect members of minority groups.

U.S. Probation and Pretrial Services System The 

group responsible for, among other things, assisting the 

federal courts with pretrial practices and supervising 

federal probationers.

V
venire A jury pool from which prospective jurors are 

selected and questioned.

vocalics Also known as paralanguage, it refers to 

vocal characteristics such as infl ection, tone, accent, 

rate, pitch, volume, and vocal interrupters.

voir dire The process of questioning potential jurors 

regarding their suitability to serve on a jury.

voluntary migration The process involving people 

who willingly immigrate to a new country looking for a 

better life.

W
Wolf Also known as the Jocker, this type of inmate is 

viewed by his fellow inmates as a  “man.” To remain a 

“man” and still engage in homosexual acts, the 

individual has to present an image of exaggerated 

toughness.

Y
Yakuza The Japanese version of organized crime.

yellow peril A fear-based “threat” that actually 

resulted in strict immigration laws and the imprisonment 

of American citizens.
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